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By reason of this petition under Article 32 of the Constitution of

India, the wit petitioners herein have questioned the validity of an order dated
24t h Septenber, 1991 as al so one dated 16t h October, 1991 issued by the Specia
Secretary, CGovernnent of Uttar Pradesh, Lucknow, whereby and whereunder a
direction had been issued to the effect that at the tine of paynent of bills for
publication of CGovernment advertisements in all newspapers having a circul ation

of nmore than 25,000 copies, 5% of the ampunt thereof, forming part of a fund for
the purpose of granting pension to the working journalists, would be deducted.

Petitioner No.1 herein is a conpany incorporated under the
Conpani es Act and is engaged in the business of publishing newspapers
i ncluding " The Hindustan Tines’. Petitioner No.2 is a sharehol der of Petitioner
No.1 and Petitioner No.3 is its Director.
The petitioners have questioned the legality/validity of the said
orders, inter alia, on the following grounds :-
1. The inmpost, is not leviable either as a tax or as a fee having
regard to the fact that the legislative field inrelation to the
payment of retiral benefits to the working journalists is
covered by a Parlianmentary Act known as the Wrking
Journal i sts and ot her Newspapers Enpl oyees (Conditions
of Service) and M scel |l aneous Provisions Act, 1955 (’'the
said Act’).
2. As the State of Uttar Pradesh had no | egislative
conpetence, it could not have issued the inmpugned orders
in exercise of its power under Article 162 of the
Constitution of India or otherw se.
3. Assumi ng, that welfare of the working journalists is a field
falling within Entry 24 of List Ill of the VIIth Schedul e of
the Constitution of India, any State |egislation would be the
subject to the Central legislation and in that view of the
matter too, the inmpugned orders are ultra vires Article 14 of
the Constitution.
The contention of the respondents, on the other hand, is that the
schene in questi on was nade upon obtai ni ng suggestions fromthe nanagenents
of the | eading newspapers in ternms whereof a beneficent neasure for grant of
pension to the working journalists was taken and in the event the petitioners are
not agreeable thereto, they are free not to accept the offer of the respondents. In
any event, as issuance of advertisenents is a matter of contract by and between
the State and the publishers of the newspapers, the petitioners cannot clai many
legal right in relation thereto.
The matter relating to grant of pension to the accredited journalist
S
is said to have been under consideration of the Respondent-State for a nunber of
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years. A Bill to the said effect was presented in the Vidhan Sabha and referred to
the Select Conmttee. However, follow ng dissolution of the Vidhan Sabha, the

said Bill |apsed.

Wth a viewto give effect to the schene, despite | apse of the said

Bill, by reason of the inmpugned executive instructions issued under Article 162

of the Constitution of India, the Respondent No.1 upon inviting suggestions from
several newspaper publishers, nade a scheme, known as the ’'Pension and

Social Security Schene for Full-time Journalists’ the etc.; the relevant portions
wher eof are as under :-

(1) This Schene will be for full time working
Journal i sts Group Schene. In this no individual Policy
will be issued. Li fe I nsurance Corporation will issue

one policy in favour of Director of Information

(2) The Scherme will be vol untary.

This will be sharing Schene in which 50% of the
amount will be taken from menber journalists and the
remai ning 50% wi || be deposited by the State
Governnment. The ampunt of contribution on the basis
of average will be divided into the following three
cat egori es

2. The following Journalists will be entitled to adopt
the said schene: -

(1) These working Journalists who are regularly
wor ki ng for at | east 5 years in news papers agencies
in Utar Pradesh. The circulation of such newspapers
shoul d be atl east 10000.

(2) Those workers who are covered by the definition
of Journalist and are in full time service.

(5) If any Journalist after paying instalnent for
continuous 10 years in Utar Pradesh under the
Pension schene is transferred to other States then
he can voluntarily continue this schenme and

continue to contribute the instalnments and during
this period he will have to contribute cent per cent
instalments. |If he returns to Uttar Pradesh then
fromthe date of his return to Uttar Pradesh he will
be entitled to get 50% contribution fromthe

Gover nment .

By a letter dated 16th October, 1991 the Special Secretary of the

Fi rst Respondent comunicated the following to the Director, Information and
Public Relations Departnent, Utar Pradesh (Press Division)/Advertisenment
Di vi si on, Lucknow : -

"On the above subject draw ng your
attention to para 5 of the Governnent order No.
460/ Ni net een-1-91-32/ 77 dated 24th Sept enber,
1991 | have been directed to state that for the
i mpl ement ati on of the scheme the Governor
sanctions the deduction of 5% frombills for
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publicity/tender advertisenent of those
papers/journals, besides the specified newspapers
whose circulation is over 25000. The said
CGovernment order will be deened to be anended.”

Pursuant to or in furtherance of the said conmunication, 5% of the
amount fromthe advertisenent bill of the petitioners was deducted.
Admittedly the petitioner objected thereto.
However by a letter dated 9th April, 1992, the Editor/in charge
Advertisenment of Information and Public Rel ation Departnent of the respondent
wote to the Chief Advertisement Manager of Petitioner No.1l, to the follow ng
effect -

"Kindly refer to your letter dated 26. 3. 92.
In this connection 1 have to informyou that

deduction @% fromyour advertisenent bills has
been done in accordance with the governnent

ordersissuedin this regard. 1If you are not
agreeabl e to this deduction as per governnent order
then it will not be possible to use your newspaper

for government advertisenent.”

In the aforenentioned premse, this wit petition has been filed by
the petitioner.

The i/mpugned order, as noticed hereinbefore, was apparently
i ssued only because the bill presented before the Vidhan Sabha in this behalf
| apsed. The respondents thus, sought  to achieve the same purpose which it
intended to do by reason of a legislative enactment. The question posed in this
wit petition must be viewed fromthis angle also.
The backdrop of fornul ation of the said schene as also the
i mpugned orders clearly go to suggest that by reason thereof the respondents have
exercised its constitutional powers and the matter does not relate to a contract qua
contract.

The benefits sought to be granted to the working journalists,
i ndi sputably, is covered by Entry 92 of the VIIth Schedul e of the Constitution
whi ch reads thus :-

"92. Taxes on the sale or purchase of newspapers
and on advertisenments published therein."

The Parlianent, as noticed hereinbefore, enacted the said Act. It is

also not in dispute that the matter relating to grant of benefits under the said Act,
is subject-matter of various reports/Awards of wage boards including the

Bachawat Award wherein the matter relating to paynent of pension-to the

wor ki ng journalists was considered in the followi ng terns :-

"Pensi on

6. 89 Pensi on constitutes an inportant clenent of
wages and its inmportance as a social security
nmeasure is well recognised the world over. |I|ndeed,

the conmittee on Fair Wages (1949) categorically
mentioned that |iving wages shoul d enabl e the

wor ker to provide inportant msfortunes, including
ol d age". The Directive Principles of State Policy
enshrined in the Constitution and the Suprene

Court verdicts fully support the position

6. 90 Though on strictu sensu construction of the
definition of the term"wages" in Section 2(rr) of
the Industrial Disputes Act which becones
applicable (i) newspaper enployees by virtue of
Section 2(g) of the Wbrking Journalists and ot her
Newspaper Enpl oyees (Conditions of Service) and
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M scel | aneous Provisions Act, 1955, there was

sone hesitation as to whether provision of pension
fell within the jurisdiction of the Wage Boards, the
Wage Boards on a thorough consideration of the
guestion took a view that it did Accordingly, the
Questionnaire issued by the Wage Boards and its
subsequent proceedi ngs continued to abide by this
decision till the Finance Mnister in his Budget
Speech on 29th February, 1988 canme out with the

foll owi ng announcenent:

"Working journalists have contributed a | ot
to the country by their intellectual toil, and should
be considered by the Parlianment to provide a
reasonabl e pensi on schene for them Gover nnent
wi |l be taking appropriate steps in this direction
after consulting all concerned"

6. 91 This was foll owed by the appoi ntnent of an
Expert Gloup by the Governnent "to go into the
guesti on of providing a pension schene for
journalists as well as non-journalist enployees; of

newspaper establishment”. Thus the scope got
ext ended to non-journalists newspaper enployees
as wel .

6.92 The above-nenti oned budget speech and the
order constituting Expert G oup by the Governnent
was taken by the Wage Boards as a nessage not to
proceed further in the matter. Accordi ngly, on
recomendati ons are being nade in regard to

pensi on and the various statenments on capacity to
pay so not include any burden that might fall on the
newspaper establishments as a result of any pension
Schene. "

It is, furthernore, not in dispute'that no State legislation in terns
of Entry 24 of List Il of the VIIth Schedul e of the Constitution has been enact ed.
Entry 92 of List | of the VIIth Schedul e provides for taxes on the

sal e or purchase of newspapers and on advertisenments published therein. Entry
55 of List Il authorizes the State to inpose taxes on advertisenents other than
advertisenments published in the newspapers and adverti senents broadcast by
radio or television.

On advertisenents published in the newspapers, no fee in respect
thereto can be inposed by the State Legislature, inasmich as Entry 96 of List |
and Entry 66 of List Il nmakes it clear that the respective Legislatures have the
requisite |egislative conpetence to |egislate only in respect of 'any of the matters
contained in the lists.

As noticed hereinbefore, the State of Utar Pradesh intended to
nake a | egislation covering the sane field but even if the sanme was to be nmmde, it
woul d have been subject to the Parlianentary |egislation unless assent ‘of the
President of India was obtained in that behalf. The State Executive was, thus,
denuded of any power in respect of a matter with respect whereto the Parlianent
has power to nake |aws, as its conpetence was limted only to the matters with
respect to which the Legislature of the State has the requisitelegislative
conpetence. Even assunming that the matter relating to the welfare of the working
journalists is a field which falls within Entry 24 of the Concurrent List, unless and
until a legislation is nade and assent of the President is obtained, the provisions
of 1955 Act of the Working Journalists (Fixation of Rates and Wages) Act, 1958
woul d have prevail ed over the State enactnent.
Thus, the directive of the State to the effect that 5% of the anmpunt
to be deducted on the ampbunt payable for publication of Governnent
advertisenments in all newspapers having a circulation of nore than 25,000 copi es,
woul d be part of the fund meant to be used towards retiral benefits of the working
journalists, nmust be held to be bad in law. As the said Act, as al so the Bachawat
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Award specifically deal with the matter relating to pension schene for
journalists, we have no hesitation in holding that the inpugned orders were
beyond the | egislative conpetence of the State.

In Sudhir Chandra Sarkar v. Tata Iron & Steel Co. Ltd. & O's.
[(1984) 3 SCR 325], it was held that the pension and gratuity are well-known
nmeasures of social security. It was observed that the enpl oyer cannot have an
absol ute discretion not to pay any gratuity even when it is earned. It is not the
contention of the respondents that the State had been del egated with any power to
levy tax or inpose any fee. Article 162 of the Constitution is subject to the other
provi sions contained therein

By reason of the inpugned directives of the State, the petitioners

have been deprived of their right to property.
The expression '"law, wi thin the neaning Article 300A, would
nean a Parlianentary Act or an Act of the State Legislature or a statutory order
havi ng the force of |aw.

I n Bi-shanbhar Dayal Chandra Mhan & Ors. etc. v. State of Utar
Pradesh & Ors. etc. [(1982) 1 SCC 39], this Court held as under :-

"41. There still remains the questi on whether the
sei zure of wheat anounts to deprivati on of property
wi t hout the authority of law. Article 300-A provides
that no person shall be deprived of his property save
by authority of law. The State Governnent cannot
whil e taking recourse to the executive power of the
State under Article 162, deprive a person of his
property. Such power can be exercised only by
authority of law and not by a nere executive fiat or
order. Article 162, as is clear fromthe opening
words, is subject to other provisions of the
Constitution. It is, therefore, necessarily subject to
Article 300-A. The word "l aw'-in the context of
Article 300-A must nmean an Act of Parlianment or of

a State legislature, a rule, or a statutory order
having the force of law, that is positive or State-
made | aw. "

It is not the contention of the respondents that any service is

rendered to the petitioners herein. It is also not the contention of the respondents
that the petitioners are bound to pay the anmount in question by reason of their
statutory obligation to pay retiral benefits to the working journalists. It is also not

the case of the respondents that the petitioners herein have not been di scharging
their statutory obligations in the matter of payment of retiral benefits to the
working journalists working in their own establishnent in terns of the provision
of the Central Acts as well as in ternms of the Bachawat Award.

The term ’'taxati on’ has been defined in Article 366 (28) of the
Constitution of India in the following terns :-
"28. "taxation" includes the inposition of any tax or
i mpost, whether general or |ocal or special, and "tax"
shal | be construed accordingly;"

The i nmpost by reason of the inpugned orders nmay cone wthin the
purview of the aforesaid definition. See Corporation of Calcutta v. Liberty G nema
[AIR 1965 SC 1107], Hoechst Pharmaceuticals Ltd. v. State of Bihar [(1983) 4
SCC 45] and Gasket Radiators (P) Ltd. v. E S.I. Corporation [(1985) 2 SCC 68].
The question which is required to be posed and answered is as to whether the
petitioners herein can be directed to bear the burden although they have no
statutory liability in this behal f.

We may at this juncture notice that a Constitution Bench of this

Court in Koluthara Exports Ltd. v. State of Kerala & O's.{2002(2) SCC 459} has
observed that even if a State in exercise of its |legislative power under Entry 23,
List Ill of VIIth Schedule of the Constitution of India can nake a welfare

| egi sl ation, yet the burden of inpost cannot be placed upon a person who is neither
the nmenber of society nor the enployer of a person who is nenber of such

society. It was held that :-

"There can be no doubt that Entry 23 enables the
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State Legislature to enact a |law in respect of

soci al security and social insurance or dealing

wi th enpl oynent and unenpl oyment. The

provi si ons of sub-section (4) of Section 3 of the

Act (quoted above) postul ate social security and

wel fare neasures for the firshernen. The State

can, therefore, justify its conpetence under this

entry. But, in our view, the State cannot in an

Act under Entry 23 of List IIl, place the burden

of an inpost by way of contribution for giving

effect to the Act and the Schene nade

thereunder for the social security and socia

wel fare of a section of society upon a person

who is not a nenmber of such section of society
nor an enployer of a person who is a nmenber of

such section of society. The burden of the

i mpost may be pl aced only when there exists the
rel ati.onshi p of enpl oyer and enpl oyee between

the contributor and the beneficiary of the
provi si on of the Act and the Schene nade

t her eunder.."

The burden of the inpost, thus, can be placed only when there
exi sts rel ati onshi p-of enpl oyer and enpl oyee between the contributor and the
benefi cent of the provisions of the schene. In the instant case, also, no such
rel ati onshi p exists.

In any event, the State cannot nmake any conpul sory exaction from

any citizen unless there exists a specific provision of |law operating in the field. 1In
relation to a conmpulsory paynent -, it is well-settled, there is no roomfor any
i nt endnent .

I n Ahnedabad Urban Developnent Authority v. Shardkunar
Jayanti kunar Pasawalla & Os. [(1992) 3 SCC 285] , it has been held as
follows : -

"7.After giving our anxious consideration to the
contentions raised by M Goswam, (it appears to us
that in a fiscal matter it will not be proper to hold
that even in the absence of express provision, a

del egated authority can inpose tax or fee. In-our

vi ew, such power of inposition of tax and/or fee by
del egated authority must be very specific and there

is no scope of inplied authority for inmposition of
such tax or fee. It appears to us that the del egated
authority nmust act strictly within the paraneters of
the authority delegated to it under the Act and it wll
not be proper to bring the theory of inplied intent or
the concept of incidental and ancillary power in the
matter of exercise of fiscal power..."

The contention of Shri Verma, |earned counsel appearing on behalf
of the respondents to the effect that the petitioners are at liberty not to accept any
advertisenents issued by the respondents, may now be exam ned.

The newspapers serve as a nmedi um of exercise of freedom of
speech. The right of its shareholders to have a free press is a fundanental right.
In Sakal Papers (P) Ltd. & Os. v. Union of India [AIR 1962 SC 305], this Court
held as follows : -
"34. We woul d consider this matter in another
way al so. The advertisenent revenue of a
newspaper is proportionate to its circulation. Thus
the higher the circulation of a newspaper the |arger
woul d be its advertisement revenue. So if a
newspaper with a high circulation were to raise its
price its circulation would go down and this in turn
woul d bring down al so the advertisenent revenue.
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That woul d force the newspaper either to close

down or to raise its price. Raising the price further
woul d affect the circulation still nore and thus a
vicious cycle would set in which would ultimately
end in the closure of the newspaper. If, on the other
hand, the space for advertisement is reduced the
ear ni ngs of a newspaper would go down and it

woul d either have to run at a | oss or close down or
raise its price. The object of the Act in regulating
the space for advertisenments is sated to be to
prevent 'unfair’ competition. It is thus directed
agai nst circul ati on of a newspaper. Wen a law is

i ntended to bring about this result there would be a
direct interference with the right of freedom of
speech and expressi on guaranteed under Art.
19(1)(a)."

Advertisenents iin a newspaper have a direct nexus with its
circul ation.

In Tata Press Ltd. v. Mahanagar Tel ephone Nigam Ltd. & O's.
[(1995) 5 SCC 139], it was held as under :-
" 20. Advertising is considered to be the
cornerstone of our econom c system Low prices
for consumers are dependent upon mass production
mass production is/dependent upon vol une sal es,
and vol une sal es are dependent upon adverti si ng.
Apart fromthe lifeline of the free econony in a
denocratic country, advertising can be viewed as
the |ifeblood of free nmedia, paying nost of the costs
and thus making the nedia w dely avail abl e. The
newspaper industry obtains 60% 80% of its revenue
fromadvertising. Advertising pays a |large portion
of the costs of supplying the public wth newspaper
For a denocratic press the advertising ’'subsidy’ in
crucial. Wthout advertising, the resources
avail abl e for expenditure on the 'news’ would
decline, which may lead to an erosion of quality and
quantity. The cost of the 'news’ to the public
woul d i ncrease, thereby restricting its 'denpcratic
availability."

It is not in dispute that advertisements play inportant roll in the
matter of revenue of the newspapers.
This Court in Bennett Coleman & Co. & O's. etc. v. -Union of
India & Ors. etc. [(1972) 2 SCC 788] observed as under : -
"34. Publ i cati on neans di ssem nation and
circulation. The press has to carry on its activity by
keeping in view the class of readers, the conditions
of labour, price of material, availability of
advertisenents, size of paper and the different Kkinds
of news comments and views and advertisements
which are to be published and circul at ed. The | aw
whi ch | ays excessive and prohibitive burden which
woul d restrict the circulation of a newspaper wll be
saved by Article 19(2). If the area of advertisenent
is restricted, price of paper goes up. If the price
goes up circulation will go down. This was held in
Sakal Papers case (supra) to be the direct
consequence of curtail nent of advertisement. The
freedom of a newspaper to publish any nunber of
pages or to circulate it to any nunber of persons has
been held by this Court to be an integral part of the
freedom of speech and expression. This freedomis
vi ol ated by placing restraints upon somet hi ng
which is an essential part of that freedom A
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restraint on the nunber of pages, a restraint on
circulation and a restraint on advertisements woul d
af fect the fundanmental rights under Article 19(1)(a)
on the aspects of propagation, publication and
circul ation.

43. The vari ous provisions of the newsprint

i mport policy have been examined to indicate as to
how t he petitioners’ fundanental rights have been
infringed by the restrictions on page limt,
prohi bi ti on agai nst new newspapers and new

edi tions. The effect and consequence of the

i mpugned policy upon the newspapers is directly
controlling the growth and circul ati on of

newspapers. The direct effect is the restriction
upon circul ati on of newspapers.. The direct effect

i s upon growt h of newspapers through pages. The
direct effect is that newspapers are deprived of

their area of advertisenment. ~ The direct effect is that
they are exposed to financial |oss. ~The direct effect
is that freedom of speech and expression is

i nfringed.

45, It is indisputable that by freedomof the
press is nmeant the right of all citizens to speak
publish and express their views. The freedomof the
press enbodi es the right of the people to read.  The
freedom of the press is not antithetical to the right
of the people to speak and express."

It is neither in doubt nor in dispute that for the purpose of mneeting
the costs of the newsprint as also for neeting other financial liabilities which
woul d include the liability to pay wages, allowances and gratuity etc to the
working journalists as also liability to pay a reasonable profit to the sharehol ders
Vi s--vis maki ng the newspapers available to the readers at a price at which they
can afford to purchase it, the petitioners have no other option but to collect nore
funds by publishing comrercial and ot her advertisenents in the newspaper

The respondents being a State, cannot in view of the equality
doctrine contained in Article 14 of the Constitution of India, resort to the theory
of "take it or leave it". The bargaining power of the State and the newspapers in
matters of release of advertisenents is unequal. Any unjust condition thrust upon
the petitioners by the State in such natters, in-our considered opinion, would
attract the wath of Article 14 of the Constitution of India as also Section 23 of
the Indian Contract Act. See Central Inland Water Transport Corporation Limnted
& Anr. v. Brojo Nath Ganguly & Ors. etc. [(1986) 3 SCC 156] and Del hi
Transport Corporation v. D.T.C Mazdoor Congress & Os. / [AR 1991 SC 101].

It istrite that the state in all it activities nmust not act arbitrarily. < Equity and good
consci ence should be at the core of all governnental functions. It is now well-

settled that every executive action which operates to the prejudice of any person

must have the sanction of law. The executive cannot interfere with the rights and
liabilities of any person unless the legality thereof is supportable in any court of

I aw. The i mpugned action of the State does not fulfill the aforenentioned

criteria.

We are, therefore, of the considered view that the inmpugned orders
dated 24th Septenber, 1991 and 16th October, 1991 are unconstitutional and void
and nust be declared as such

This wit petition is, therefore, allowed. However, in the facts and
circunst ances of the case, we nake no order as to costs.




