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ACT:

Interpretation of social security |legislation for wonmen-Duty
of the court.

Right to paynent of maternity benefits-Connotation of the
term"week" in sub. ss. (1) and (3) of s. 5 read with ss. 2
(1), 3 (n) and 4 of the Maternity Benefits Act (Act LIIl of
1961) . Whet her conputation of the mternity benefits
prescribed by the Act has to be made taking a week as
signifying a cycle of seven days includinga Sunday or a
cycle of seven days nminus a Sunday which is a wageless day-
Paragraphs 1 and 2 of Art. 4 of Convention 103 of Maternity
Protection Convention (Revised) 1952 adopted by the Genera
Conference of the International Labour Organi sation

HEADNOTE:

Respondent No. 2 working in "Munt Stuart Estate"™ belonging
to the appellant was all owed | eave of absence on maternity
| eave. After her delivery, the appellant paid her _on
account of maternity benefit an amount equivalent to what
she would have earned on the basis of her average daily
wages in 72 working days falling within 12 weeks of the
maternity period excluding 12 Sundays - being wagel ess
hol i days which fell during the period of the respondent’s
actual absence inmmediately preceding and including the day
of her delivery and the 6 weeks imedi ately follow ng . that
day. The claimfor the benefit of the entire period of 12
weeks, that 1is, for 84 days on the plea that ~a week
consisted of 7 days having been refused, the respondent
noved the Labour Court, Coinbatore, which by its order dated
February 26, 1969, allowed the said claim The appel | ant
noved the High Court tinder Art. 226 of the Constitution
chal l engi ng the decision of the Labour Court. The single
Judge of the High Court allowed the petition holding that 12
weeks for which maternity benefit is provided for in sub-
section (3) of s. 5 of the Act nmust be taken to nmean 12
weeks of work and the conmputation of the benefit had to be
made wth reference to the actual days on which the wonan
woul d have worked but for her inability. Aggrieved by this
deci sion. the respondent filed an appeal under cl. 15 of the
Letters Patent and the Division Bench set aside the orders
of the single Judge.

Di sm ssing the appeal by special |eave, the Court,
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HELD : (1) In interpreting provisions of beneficial pieces
of legislation which is intended to achieve the object of
doing social justice to woman workers enployed in the

pl antati ons and which squarely fall within the purview of
Article 42 of the Constitution, the beneficent rule of
constructi on which woul d enabl e the woman worker not only to
subsist but also to make up her dissipated’ energy. nurse
her child, preserve her efficiency as a worker and naintain
the Ilevel of her previous efficiency and output has to be
adopted by the Court.

[708 H, 709 A-B]
(2) The provisions of s. 5 of the Maternity Benefits Act
make it clear that a woman worker who expects a child is
entitled to maternity benefit for a maxi mumperiod of 12
weeks which is split upinto tw periods viz., prenatal and
post - nat al . The first oneis the prenatal or ante-nata
period is linmtedto the period of woman’s actual absence
extending  upto 6 weeks inmediately preceding and including
the day ~on which her delivery occurs and the second one
which is post-natal compul sory period consists of 6 weeks
i mredi ately follow ng the day of delivery. The Act does
not contain any definition of the word "week". It has to be
understood in its ordinary dictionary meaning. In the
context of sub-s. (1l)and (3) of s. 5 of the Act, the
termhas to be taken to signify a cycle of .7 days including
Sundays. By using the words, nanely, "for the period of her
actual absence inmredi ately precedi ng-and including the day
of her delivery and for the 6 weeks ~inmediately follow ng
that day's the Legislature intended that conputation of
maternity benefit is to be nmade for the entire Period of the
worman worker’'s actual absence, that is, for all ‘the days
i ncluding Sundays which nay be wagel ess holidays failing
wi t hin that
702
period and not only for intermttent period of 6 days
thereby excluding Sundays failing within that period. The
word "period" occurring in s. 5(1) of the Act enphasises the
continuous running of time and recurrence of 7 days. It is
also conformity wth Paragraphs 1 and 2 of Article’ 4 of
Conventi on No. 103 concer ni ng Mat er ni ty Protection
Convention (Revised) 1952 adopted by the General Conference
of the International Labour Organisation. [707 D-E, 908 A
E-F, H 709 B-(
(3)Conmputation of maternity benefit is to be made for all
the days including Sundays and rest days which nmay be
wagel ess hol i days conprised in the actual period of ~ absence
of the woman extendi ng upto 6 weeks precedi ng and incl udi ng
the day of delivery as also for all the days falling wthin
the 6 weeks imediately following the day of delivery
thereby ensuring that the woman workers get for the said
peri od not only the anmbunt equal to hundred per cent of the
wages which who was previously earning in ternms of s.. 3(n)
of the Act but also the benefit of the wages for all the
Sundays and rest days falling within the aforesaid two
peri ods which would ultimately be conducive to the interest
of both the worman worker and her enployer. [709 D F]
Mal ayal am Pl antati ons Ltd. Cochin . | nspect or of
Pl ant ati ons Mundakayam & Ors. [1975] Lab. 1. C. 848--Al.R
1975 Keral a 86, over-rul ed.

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1649 of
1975.
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Appeal by Special Leave fromthe Judgnent and Order dated
24-4-1974 of the Madras High Court in Wit Appeal No. 165 of
1972.

GB. Bai, P. K Kurian, DD NN Mshra and K. J. John for
the Appell ant.

K. N Bhat (A. C) for Respondent No. 2.

The Judgrment of the Court was delivered by

JASWANT SINGH, J. This appeal by special Ileave which is
directed agai nst the judgnent and order dated April 24,
1974 of the Letters Patent Bench of the H gh Court of
Judi cature at Madras reversing the judgment and order dated
April 19, 1971 of the Single Judge of that Court passed in
wit petition No. 3822 of 1969 presented under Article 226
of the Constitution raises a conplex but an interesting
guestion relating to the construction of the phrases
"maternity benefit........ for the period of her actua
absence immedi ately preceding and including the day of her
delivery “and for the six weeks imediately follow ng that
day" occurring in'section 5(1) of the Maternity Benefits
Act, 1961 (Act LIIl of 1961) (hereinafter referred to as
"the Act’) which in view of section 2(1) of the Act is the
aw applicable even - to women workers enpl oyed in
pl ant ati ons.

It appears that in October, 1967, Subbammal, respondent No.
2 herein, who is/a woman worker enployed.in Mount Stuart
Estate (hereinafter /referred to as ’'the ‘establishnment’),
which is carrying on plantation industry, was allowed |eave
of absence by the establishment on the basis of a notice
given by her of her expected delivery which actually took
pl ace on Decenber 16, 1967: After her delivery, the
respondent was paid by her enployers on account of maternity
benefit an anount equival ent to what she woul'd have earned
on the basis of her average daily wage in 72 working days
falling within twel ve week’s of the maternity period.  Wile
calculating the aforesaid anpbunt of maternity benefit, the
establishnent admttedly excluded  twelve Sundays bei ng
wagel ess holidays, which fell during the period ' of the
respondent’s

703

actual absence inmmredi ately precedi ng and including the day
of her delivery and the six weeks i medi ately follow ng that
day. Dissatisfied wth this conputation, —the respondent
nmade a representation to her enployers <claimng maternity
benefit for the entire period of twelve weeks under the Act.
i.e. for 84 days on the plea that a week consisted of ~seven
days. As her demand did not evoke a favourable response,
the respondent applied to the Labour Court, Coinbatore,
under section 33C(2) of the Industrial Disputes Act. for
redress of her grievance. The <claim preferred by the
r espondent was resisted by the appellant herein who
contended that the respondent was adnittedly working and was
being paid only for six days in a week and that a pregnant
worman worker is entitled to maternity benefit for 72 days
which are the normal working days in twelve weeks and not
for 84 days, as no wage is payable for the seventh day  of

the week i.e. Sunday, which is a nonworking wageless
hol i day. By its order dated February 26, 1969, the Labour
Court allowed the claimof the respondent. Ther eupon the

establ i shnent noved the High Court at Madras under Article-
226 of the Constitution challenging the, decision of the
Labour Court <contending that the claim nmde by t he
respondent was untenable as nornally a worker works only for
six days in a week and the maternity benefit had to be
conputed only for 72 days. As against this, the respondent
pl eaded that the conputation had to be made not wth
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reference to the actual nunber of working days but wth
reference to total nunber of days covered by twelve weeks
i.e. 84 days. The Single Judge of the Hi gh Court to whom
the case was assigned allowed the petition holding that
twel ve weeks for which maternity benefit is provided for in
subsection (3) of section 5 of the Act nust be taken to nean
twel ve weeks of work and the conputation of the benefit had
to be made with reference to the actual days on which the
worman woul d have worked but for her inability. Aggrieved by
this decision, the respondent filed an appeal under cl ause
15 of +the Letters Patent which, as already stated, was
allowed by the Letters Patent Bench of the Hi gh Court
observing that the naternity benefit which the respondent
was entitled to receive was for the period of her absence
before delivery including the day of delivery and also six
weeks thereafter, each week -consisting of seven days
i ncluding Sundays- Dissatisfied with this decision, the
establ i shnment has, al ready stated, conme up in appeal to this
Court by special |eave.

We have heard M. Pai, |earned counsel for the appellant as
al so M. Bhatt, who in view of the default in appearance of
respondent No. 2 and the inportance of the point involved in
the case was appointed as amicus cruaie. W place on record
our deep appreciation of the val uabl e assi stance rendered to
us by both of them

Assailing the judgnent and order under -appeal, M. Pai has
urged that since legislative intent, as revealed from the
schene of section 5(1) of the Act is to conpensate the woman
wor ker who expects delivery for the loss that « her forced
absence fromwork on account of ‘pregnancy and confinenent
may entail, the liability which has to be inposed on her
enpl oyer cannot exceed the anount that she woul d have earned
if she had not been conmpelled to avail of the maternity
| eave and since Sunday is a non-worki ng-wagel ess day, the
enpl oyer cannot be made to pay for that day. He has further
urged that since

704

under section 5 (1) of the Act, the nmaternity benefit has to
be conmputed wth reference to the period of the workers’
actual absence thereby neani ng absence on days on which
there was work excl uding Sundays and the term’ week" in the
context of ’'sub-sections (1) and (3) of section 5 of the Act
is to be under stood as a week of work consisting of six
days and in the instant case, respondent No. 2 was working
and earning wages for six days in a week, the seventh day
bei ng a wagel ess holiday, her claimcannot be sustained. In
support of his contention. M. Pai has referredus to the
Ful |  Bench decision of the Kerala Hi gh Court in WMalayal am
Pl ant ati ons Ltd. Cochin v. |Inspector of Pl ant ati on
Mundakayam & O's. (1), and to Convention No. 103 concerning
Maternity Protection Convention (Revised), 1952 adopted by
t he Gener al Conference of the I nt ernati onal Labour
Organi sati on.

M. Bhatt has, on the other hand, urged that the schene  of
section 5 of the Act clearly indicates that a woman worker
who expects delivery had to be paid naternity benefit for
all the seven days of the week including Sundays falling
within the ante-natal and post-natal periods specified in
the section.

For a proper determ nation of the question involved in the
appeal, it would, we think, be useful to refer to certain
provisions of the Act which have a bearing on the subject
matter of the controversy before US

Section 2(1) of the Act nakes the Act applicable to every
establ i shnent being a factory, mne or plantation (including
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any such establishnment belonging to Governnent and to every
est abl i shnent wherein persons are enployed for t he
exhi bition of equastrain acrobatic and other perfornance.
Sub-section (2) of section 2 of the Act specifically
excludes the applicability of the provisions of the Act to
any factory or other establishment to which the provisions
of the Enployees State Insurance Act, 1948 apply for the
time being. Section 3(n) of the Act defines "wages" as
under : -
"3(n).--Wages neans all remrmuneration paid or
payable in cash to a woman, if the terms of
the contract of enploynent, express or
inmplied, were fulfilled and incl udes-
(1) such cash al |l owances (i ncludi ng dearness
al | owance and house rent allowance) as a wonan
is for the tine being entitled to;
(2) i ncentive bonus; and
(3) the nmoney value of the concessiona
supply of food-grains and other articles, but
does not i ncl ude-
(i)any bonus-other than incentive bonus;
(ii)over-tine earnings and any deduction or
payment -on account of fines;
(iii)any contribution paid or payable by the
enpl oyer “to any pension fund or provident fund
or for the benefit of the wonan under any | aw
for the time being in force; and
(1) (1975) Lab. 1. C. 848=A.1.R 1975 Ker. 86.
705
(iv) any gratuity payable on the term nation of service".
The above definition, it would be noted, does not  restrict
the neaning of the term"wages" to contractual wages but
gi ves t he term a conposite neani ng covering al
remunerations in the nature of cash allowances, incentive
bonus and the nmoney val ue of the concessional supply of
f oodgrai ns and ot her articles.
Section 4 of the Act which prohibits the enploynment of, or
wor k by, wonan during certain period | ays down : -
"4. Enpl oynent of ,~ or work by, woman
pr ohi bi ted during certain period.-(1) No
enpl oyer shall knowi ngly enpl oy a woman in any
establishment during the six weeks i medi ately
following the day of her delivery or her m s-
carri age.
(2) No wonan shall work in any establishnent
during the six weeks imedi ately foll owing the

day of her delivery or nm scarri age.
(3) Wthout prejudice to the provisions of
no pregnant wonman shall, on a

request being nade by her in this behalf, be
required by her enployer to do during the
period specified in sub-section (4) any | which
is of an arduous nature or which involves | ong
hours of standing, or which in any way is
likely to interfere with her pregnancy or the
normal devel opnent of the foetus, or is likely
to cause her nmiscarriage or otherwise to
adversely affect her health.

(4) The period referred to in sub-section
(3) shall be-

(a) the period of one nonth inmediately
precedi ng the period of six weeks, before the
dat e of her expected delivery;

(b) any period during the said period of six
weeks for which the pregnant wonan does not

section

61
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avail of |eave of absence under section 6".
Section 5 of the Act which confers right to
paynment of maternity benefit on a woman worker
provi si ons: -

"5. Right to paynent of maternity benefit.-
(1) Subject to the provisions of this Act,
every wonman shall be entitled to, and her
enpl oyer shall be liable for, the paynent of
maternity benefit at the rate of the average
daily wage for the period of her actua
absence imrediately preceding and including
the day of her delivery and for the six weeks
i medi ately follow ng that day.
EXPLANATI ON. -For the purpose of this sub-
section, ~the average daily wage neans the
average of the woman’s wages payable to her
for ~the days on which she has worked during
t he peri od of three cal endar nont hs
i mediately preceding the date fromwhich she
absents herself on account of maternity, or
one rupee a day, whichever is higher

706

(2)No woman shall be entitled to maternity
benefit unless she has actually worked in

an establishnent of the enployer fromwhom she
clains maternity benefit, for a period of not
| ess. than one hundred and sixty days in the
twel ve' nonths inmediately preceding the date
of her expected delivery.

Provided that the qualifying period of one
hundred and sixty days aforesaid shall not
apply to a worman who has-immgrated .into the
State of Assam and was pregnant at the tine of
the inmgration.

EXPLANATI ON. - For_the purpose of calculating
under this sub-section, the days on which a
worran has actual ly wor ked i'n the
establ i shnent, the days for which she has been
laid off during the period of twelve /‘nonths
i mredi ately precedi ng the date of her expected
delivery shall be taken into account.

(3) The maxi num period for which any worman
shall be entitled to maternity benefit  shall
be twel ve weeks, that is to say, six weeks  up
to and including the day of her delivery and
six weeks i medi ately followi ng that day
Provided that where a worman dies during this
period, the maternity benefit shall be payable
only for the days up to and including the day
of her death.

Provided further that where a woman,. having
delivered of a child, dies during her delivery
or during the period of six weeks imrediately
following the date of her delivery, |eaving
behind in either case the child, the enployer
shall be liable for the maternity benefit for
the entire period of six weeks imediately
following the day of her delivery but if the
child also dies during the said period, then
for the days upto and including the day of the
death of the child."

Section 6 of the Act which deals with notice
of claim for maternity benefit and paynent
thereof is to the following effect :-

"6. Notice of claimfor maternity benefit and
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paynment thereof.-(1) Any wonan enployed in an
est abl i shnent and entitled to maternity
benefit under the provisions of this Act may
give notice in witing in such formas may be
prescribed, to her enployer, stating that her
maternity benefit and any other amount to
which she nay be entitled under this Act may
be paid to her or to such person as she my
nom nate in the notice and that she will not
work in any establishment during the period
for which she receives’ maternity benefit.
(2)In the case of a woman who is pregnant,
such notice shall state the date from which
she will be absent fromwork, not being a date
earlier _than six weeks fromthe date of her
expect ed del ivery.
707
(3)Any worman who has not given the notice
when she was pregnant may give such notice as
soon as possi ble after the delivery.
(4)On receipt of the notice, the enployer
shal |l permit such woman to absent herself from
the establishment wuntil the expiry of six
weeks ‘after the day of her delivery.
(5) The amount of maternity benefit for the
period preceding the date of her expected
delivery shall be paidin advance by the
enpl oyer to the worman on production of such
proof - as may be prescribed that the wonman is
pr egnant, and the ampunt due for the
subsequent period shall be paid by the
enployer to. the woman within forty-eight
hours of production of such proof as' may be
prescri bed that the wonan has been delivered
of a child.
(6) The failure to give notice wunder this
section s not disentitle a woman to rmaternity
benefit or any other anmount under this Act if
she is otherwi se entitled to such benefit or
amount and in any such case, an-lInspector nay
either of his own nmotion or on an application
made to him by the woman, order the paynent of
such benefit of amount within such period as
may be specified in the order".
The provisions of section 5 of the Act quoted above nmake it
clear that a wonan worker who expects a childis entitled to
maternity benefit for a maxi num period of twelve weeks which
is split up into two periods viz. prenatal and | post-natal.
The first one i.e. prenatal or ante-natal periodis limted
to the period of woman's actual absence extending upto six
weeks imredi ately preceding and including the day-on which
her delivery occurs and the second one which is postnata
conpul sory period consists of six weeks i mediately
following the day of delivery. The benefit has to be
calcul ated for the aforesaid two periods on the basis of the
average daily wage. According to the Explanation appended
to section 5(1) of the Act, the average daily wage has to be
conputed taking into consideration the average of the
worman’ s wager,. payable to her for the days on which she has
wor ked during the period of three cal endar nont hs
i mediately preceding the date from which she absents
herself on account of naternity, or one rupee a day,
whi chever is higher. For fixing the average daily wage, it
has therefore first to be ascertai ned whether the wages with
were paid or were payable to the woman was for 'time work’
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or for "piece work’. It has next to be ascertained as to
what were the cash wages paid or payable to her in terns of
the definition contained in section 3 (n) of the Act for the
days on which she worked during the period of three-
cal endar nonths inmredi ately preceding the date of delivery,
reckoned according to the British cal endar nonth. The tota

wages thus worked out are to be divided by the nunmber of
days in the aforesaid three calendar nonths in order to
arrive at the average daily wage. After thus finding out
the average daily wage, the liability of the enployer in
respect of the maternity benefit has to be calculated in
terns of section 5 of the Act for both ore-natal and post-
natal period indicated above.

708

The real though difficult question that calls for
determ nation by us is as to what is the connotation of the
term "week" occurring in'sub-sections (1) and (3) of section
5 of the Act and whether the conputation of the nmaternity
benefit prescribed by the Act for the a foresaid two periods
has to 'be made taking a "week" as signifying a cycle of
seven days including a Sunday or a cycle of seven days m nus
a Sunday which is said to be a wagel ess day, As the Act does
not contain any definition of the word "week", it has to be
understood in its ordinary dictionary sense.

In the Shorter Oxford English Dictionary (Third Edition),
the word "week" has been described as neaning "the cycle of
seven days, recognized in the calendar of - the Jews and
thence adopted in the cal endars of Christian Mohammedan and
various other peoples. A space of seven days, irrespective
of the tinme fromwhich it is reckoned. Seven days as a term
for periodical paynents (of wager,, rent, or the like), or
as a unit of reckoning for tinme of work or service."

In Webster’s New Wrld Dictionary (1962 Edition), the
meaning of the word "week" is given as "a period of | seven
days, especially one beginning with Sunday and ending wth
Sat urday; the hours or days of workin a seven-day period."

In Stroud’s Judicial Dictionary (Third Edition), it is
stated that (1) "though a week usually neans any consecutive
seven days, it will sonetinmes be interpreted to nean the

ordinary notion of a week reckoning from Sunday to Sunday
and (2) probably, a week usually neans seven cl ear days."

A "week" according to Hal sbury’s Laws of England (Third Edi-
tion) Volune 37 at p. 84 is. strictly the tinme between
m dnight on Saturday and the sane hour on the next
succeeding Saturday, but the termis also applied to any
period of seven successive days.

Bearing in mnd the above nentioned dictionary or popul ar
meani ng of the term"week", we think that in the context of
sub-sections (1) and (3) of section 5 of the Act, the /term
has to be taken to signify a cycle of seven days including
Sundays. The | anguage in which the aforesaid sub-sections
are couched al so shows that the Legislature intended that
conputation of mternity benefit is to be nmade for the
entire period of the woman worker’s actual absence i.e. for
all the days including Sundays which my be wageless
holidays falling wthin that period and not only for
intermttent periods of six days thereby excluding Sundays
falling within that period for if it were not so, the
Legi slature instead of using the words "for the period of
her actual absence i medi ately preceding and including the
day of her delivery and for the six weeks imediately
following that day" would have used the words "for the
wor ki ng days falling within the period of her actual absence
i mredi ately preceding and including the day of her delivery
and the six weeks imediately following that day but




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 9

excluding the wageless days". Again the word "period"
occurring in section 5(1) of the Act is a strong word. It
seens to enphasize, in our judgnment, the continuous running
of time and recurrence of the cycle of seven days. It has

also to be borne in mnd in this connection that in inter-
709

preting provisions of beneficial pieces of legislation Ilike
the one in hand which is intended to achieve the object of
doing social justice to wonmen workers enployed in the

pl antati ons and which squarely fall within the purview of
Article 42 of the Constitution, the beneficent rule of
constructi on which woul d enabl e the woman worker not only to
subsi st but also to make up her dissipated energy, nurse her
child, preserve her efficiency as a worker and maintain the
| evel of her previous efficiency and output has to be
adopted by the Court.

The interpretation placed by us on the phraseol ogy of sub-
sections (1) and (3) of section 5 of the Act appears to us
to be in conformty not only with the | egi sl ative
i ntendnent but also with Paragraphs 1 and 2 of Article 4
of Convention No. 103 .concerning  Mternity Protection
Convention (Revised), 1952 adopted by the General Conference
of the International Labour O ganisation which are extracted
bel ow for facility of reference:-

"Article 4 :

1. While absent from work on maternity
| eave in accordance with the - provisions of
Article 3, the woman shall be entitled to
recei ve cash and nedical benefits.

2. The r at es of cash benefit shall be fixed
by national laws or regulations so as to
ensure benefit sufficient for the full and

heal thy rmai nt enance of herself and her. child

in according with -a suitable standard of

[iving."
Thus we are of opinion that conputation of maternity benefit
has to be nmade for all the days i'ncluding Sundays and rest
days which may be wagel ess holidays conprised in the actua
period of absence of the woman extending upto six’  weeks
precedi ng and including the day of delivery as also for al
the days falling within the six weeks imediately  foll ow ng
the day of delivery thereby ensuring that the woman worker
gets for the said period not only the amount equaling 100
per cent of the wages which she was previously earning  in
terns of section 3 (n) of the Act but also the ~benefit of
the wages for all the Sundays and rest days falling wthin
t he aforesaid two periods which would ultimtely be
conducive to the interests of both the woman worker and. her
enpl oyer.
In view of what we have stated above, we cannot uphold the
view of the |aw expressed by the Full Bench of Kerala High
Court in Mal ayal am Pl antations Ltd. Cochin v. Inspector of
Pl ant ati ons Mundakayam & Ors. (supra).
In the result, the appeal fails and is hereby disnissed.
Al t hough costs have to be paid by appellant to respondent
No. 2 in terns of the Court’s order dated Cctober 30, 1975,
yet in view of the fact that the said respondent has not
chosen to appear at the hearing, of the case and M. K N
Bhat has assisted the Court as amicus curiae, we direct the
appellant to pay Rs. 1,000/- to M. Bhat as his fee
S. R Appeal dism ssed
710




