IN THE H GH COURT OF JUDI CATURE AT BOVBAY
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AND
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plaintiff in chanber Summons no. 1633/2003.
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Applicant in Chanber summons no. 1450/ 2003.

CORAM S. U KAMDAR, J.
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DATE : 17TH FEBRUARY, 2005.
JUDGVENT

1. The present application has been taken out by
t he judgnent debtor inter-alia seeking adjournnent to
raise the attachnent in respect of flat no. 91,
Maker Tower "L", Cuffe Parade, Munbai. It has been
further contended that the execution application no.
63 of 2003 should be rejected and or dismssed as
agai nst def endant no. 3. Various other interim

reliefs are sought.

2. The decree which is sought to be executed in
the present proceedings is the decree dated 13.2.2002
passed by the High Court of Justice Queen’s Bench
Di vision, Commercial Court, United Kingdom The said
decree has been passed in the sumof 10, 060, 354. 28
u. S. ($) together with interest with a cost of
25, 000 pound.

3. The present chanber summons raises a very
interesting question of law i.e. whet her the

decree passed by the foreign court inits sunmary
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jurisdiction is executable or not in India keeping in
mnd the provisions of section 13 and section 44(A)
of the Code of Gvil Procedure, 1908. A connected
guestion which also arises for determnation is
whet her a summary judgnment in exercise of part 24 of
the Cvil Procedure Rules of the U K is a

judgment on nerits so as to be executable under

section 13 of the Code of Civil Procedure, 1908.

4. Since for the reasons briefly enunerated
herein | propose to refer the matter to the Division
Bench for its determ nation thus, | do not propose to
go into the details of the present case. However,

few facts which are bare necessary for the purpose of

the present order are as under

5. An agreenent dated 27.1.2000 was executed
bet ween the plaintiff/claimant and the defendant no.1
what is known as "Mdrabaha Fi nancing Agreenent”. The
sai d agreenent on face of it is in respect of sale of
certain goods but in essence is a transaction of
finance. In respect of the said agreenent an action

was brought by the plaintiff/claimant in the UK
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court by way of a summary jurisdiction. The said
matter was heard by J. Tonmlinson at the comrercial
Court of the Queen’s Bench Division of the Royal
Courts of Justice in England. By its order and
j udgenent dated 13.2.2002 in 2001/Foliol 1226 he
refused |eave to defend to the defendants and has
passed a judgnment and decree in the aforesaid anmount.
An appeal was preferred therefromwhich has been
rejected by the Court of Appeal (Civil Division). By
the said order of the appellate court the judgnent of
the |earned single judge has been upheld. The said
appeal court order is dated 26.2.2002. This judgnent
and/or decree is sought to be enforced by filing the
present Execution application by the decree hol der
for the recovery of the said anpunt and in
consequence t hereof the aforesaid flat no. 91,
situated at Maker Tower "L", Cuffe Parade, Bonbay
bel ongi ng to the defendants judgnment debtors has been
attached and has been sought to be put in for sale
for the purpose of recovery of the aforesaid amount.
In view of the aforesaid judgnment the present chanber
sumons has been taken out inter-alia contending that

the decree obtained by the plaintiff/decree holder is
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not legal, valid and execut abl e decree under
international |aw by virtue of the provisions section
13 read wth section 44(A) of the code of GCvil
Procedure, 1908.

6. M. Chinoy the |earned counsel for the
applicant judgnent debtor has inter-alia contended
that for the purpose of legal, valid and executable
foreign decree a judgnment has to be on nerits of the
case. He has relied upon the provisions of section
13(1) (b) of the CPC and has inter-alia contended
that for executable decree or judgnment it is a
condition precedent that such a judgnent or decree
must be on nerits. He has further contended that the
decree passed in summary jurisdiction by way of
sumary judgnent is not a judgnent on nerits and thus
unenforceable by virtue of section 13(1)(b) and
section 44(a) of the CPC. On the other hand the
| earned counsel for the plaintiff decree holder has
contended that even if it is a summary judgnment in a
summary jurisdiction still it is a decree or judgnent
on nerits as it considers the rival contention of the
parties on nerits and decides the issues whether the

defendant has any case to grant a |l eave to defend or
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not and therefore the said judgnment is a judgnment on

nmerits and cannot be treated as an Ex-parte.

7. Before | deal with the rival subm ssions which
it is necessary that the provisions of section 13 and

44(A) is reproduced as here under

"13. When foreign judgnent not concl usive-A
foreign judgnment shall be conclusive as to any
matter thereby directly adj udi cat ed upon
between the sane parties or between parties
under whom they or any of them «claim
l[itigating under the sane title except-

(a) wher e it has not been
pronounced by a court of conpetent
jurisdiction;

(b) where it has not been given
on the nmerits of the case;

(c) where it appears on the face
of the proceedings to be founded on an
incorrect view of international |aw or
a refusal to recognise the Ilaw of
[India] in cases in which such lawis
appl i cabl e;

(d) where the proceedings in which
the judgnment was obtai ned are opposed
to natural justice;

(e) where it has been obtained by
fraud;

(1) where it sustains a claim
founded on a breach of any law in

force in [India].
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"44- A Executi on of decrees passed by courts
in reciprocating territory- (1) Were a
certified copy of a decree of any of the
superior courts of[* * *] any reciprocating
territory has been file din a district court,
the decree may be executed in [India] as if
had been passed by the district court.

(2) Together wth the certified
copy of the decree shall be filed a
certificate from such superior court
stating the extent, if any, to which
t he decree has been satisfied o
adjusted and such certificate shall,
for the purposes of proceedi ngs under
this section, be conclusive proof of
the extent of such satisfaction or
adj ust nent .

(3) The provisions of section 47
shall as from the filing of the
certified copy of the decree apply to
the proceedings of a District court
executing a decree under this section
and the District Court shall refuse
execution of any such decree, it is
shown to the satisfaction of the court
that the decree falls within any of
the exceptions specified in clauses
(a) to (f) to section 13.

[ Expl anati on 1.- "Reci procating
territory” means any country or
territory outside India which the
Centr al Gover nnent may, by
notification in the Oficial Gazette,
decl are to be a reci procating

territory for the purposes of this
section and "superior Courts”™ wth
reference to any such territory, neans
such courts as may be specified in the
said notification.

Expl anation 2.-"Decree” with reference
to a superior court neans any decree
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or judgnent of such court under which
a sum of noney is payable, not being a
sum payable in respect of taxes or
other charges of a like nature or in
respect of a fine or other penalty,
but shall in no case include an
arbitration award, even if such an
award is enforceable as a decree or
j udgenent . ]

8. The | earned counsel for the appellant has in
support of the contention relied upon vari ous
j udgnments and has contended that when a court refuses
to grant |eave to defend and consequently passes a
decree it does not conduct any trial nor it decides
the 1issues which are involved in evidence, oral as
wel | as docunentary and therefore a decree passed in
such a summary jurisdiction is not a decree on
nmerits. He has further contended that it is a
settled proposition of |aw by the judgnent of various
courts that in a case of sunmary jurisdiction a trial
begins only after the issue is considered whether
| eave to defend should be granted to the defendants
either conditionally or unconditionally or the sane
should be all together refused and consequently an
ex-parte decree should be passed. In support of his

contentions that the said summary judgnment is not a
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decr ee

on nerits the | earned counsel

the foll owi ng judgenents.

1. 1998 Mh..L.J. 956

2. AR 2001 SCC 2134 -

3. [2003] EWHC 2399

(Ch)

4. [1999] Lloyd s
Rep IR 156

5. 37 BomL.R 252

D. Shanl al vs. Bank of
Mahr asht r a.
Ms. International Wollen
MIls vis. Ms. Standard
Wol (U K )Ltd
Wrill and Anr. v Ashl ei gh

Hones and Anr.

Society of Lloyd s v Fraser

and O's.
Ramanl al Shantil al v.
Chuni | al Danodar das.
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10.

:10:

AR (35) 1948 Bal devdas Karsondas Patel v.
Bom 232 Mohanl al Bapal al Bahi a and
Os.

[ 2004] EVHC 2323 Bhati a Shi ppi ng and Agenci es
(COwW [ 2004] Al Pvt Ltd v Al cobex Metals Ltd.
ER (D) 265 (Cct)

AR 9133 Madras 544 | si dore Fernando vs.
Thommai Antoni M chael

Fer nando.

AR 1981 Madras 118 K. M Abdul v/ Indo

Si ngapore Traders P.Ltd.

AR 1991 Calcutta 335 M ddle East Bank Ltd vs.
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11.

12.

13.

14.

15.

t11:

Al R 1927 Madras 265

1999(4) All MR 122

2001(1) Bom C.R. 325

1986( L) No. 1567 and
1986(L) No. 4048

Al R 1952v Cal cutta
508

Raj endra Si ngh Set hi

R E. Mohaned Kassi m vs.
Seeni Pakir-bin Ahned and
Os.

Dal | ah Al abar aka | nvest ment
Co. Ltd vs. Ajitabh
Bachchan and Anr.

Bank of Baroda vs.
Manubhai Jeht abhai Pat el
and Os.

Li byan Arab Forei gn Bank

v. Bankers Trust Co.

| ndi an and Gener al

| nvest nent Trust Ltd v.
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Sri Ranthandra Mardaraj a
Deo, Raja of Khalikote.

16. 1990(1) BomC R 310 R B. Rajput vs. Hiral al

Bhagwandas Raj put and Anr.

9. On the other hand the | earned counsel for the
plaintiff/decree holder has relied upon the judgnent
of the learned single judge of this court in the case
of Janardan Mhandas Rajan Pillai and Anr. V.

Madhubhai Patel and Ors reported in AIR 2003 Bom 490.

10. After considering the rival subm ssions | am
of the opinion that in view of the judgnent of the
| earned single judge of this court in the case of
Janar dan Mohandas Raj an Pillai (supra) whi ch
inter-alia hol ds that a judgnent in sunmmary
jurisdiction is a decree on nmerits being directly

contrary to the Apex Court judgnment in the case of
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M s. I nternational Wllen MIls (supra) matter
requires to be considered by the division bench. 1In
view of the fact that the |earned Single judge has
consi dered the said judgnent and has taken a
particular view which | amnot in agreement with | am
required to refer this matter to the division bench
for its appropriate decision on the aforesaid issued.
The learned single judge has in the judgnment of
Janardhan Mhandas Rajan Pillai (supra) in para-5

therein has held as under

"5. the Apex court has enunciated the | aw
on the subject as to whether a decree of a
foreign court 1is executable in India the
circunstances in which a decision could be
considered to be on nerits or a decision in
defaul t. The proposition that M. G over
sought to canvass that it is only if evidence
is led in a mtter that the decision can be
considered to be on nerit, is very wide. for
exanple, if there is a decree bon adm ssion,
there would not be any need to | ead evidence
in the nmatter, yet if the decree is not
satisfied it would always be open to the
parties to execute the sane. Again, in a case
where a summary suit has been filed and | eave
to defend has not been granted by the court,
the court can st,ill decide the suit wthout
any material on record, on the sunmons for
judgnment being noved. A decree [passed in
such a suit can also be executed. Hence, it
is not that in every matter evidence nust be
led for a judgnent to be treated as a decision
on nerits.
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11. Apart from the aforesaid judgnent there are
two other judgnments of the | earned single judge of
this court nanely of Rebello, Jin the case of
reported in 2000(1) Bom C R 325 bank of Baroda V.
Manubhai Jet habhai Patel and Ors. and in the case of
case of Dallah Al baraka Investment Co.Ltd vs.
Ajitabh Bachchan and Anr. reported in 1999(4)
Al. MR 122 where the learned single judge has
taken a viewthat if the decree is passed in sumrmary
jurisdiction in a foreign court then such a decree is
a decree on nerits and therefore the same is
enforceable in Jlawin India and the provisions of
section 13(1)(b) of the act has no application. On
the other hand the Calcutta High court has in the
case of Mddle East Bank Ltd v/s. Raj endra Si ngh
Sethia reported in AIR 1991 Calcutta 335 has taken a
totally contrary view and has held that a decree
which 1is passed in summary jurisdictionis not on
merits and has added that such a case does not go
into the trial of the suit but nerely deci des whet her
a |eave to defend should be granted or not to the
defendant in the said proceedings. According to the

view of the Calcutta Hi gh Court the sunmary judgnent
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in a sunmary jurisdiction is not a judgment on nerits
as neither the wevidence is led nor the trial is
conducted at that stage. This view of the Calcutta
High court has been expressly affirned by the Apex
court in the judgnent of Ms. International Wllen
MIls (supra) wherein in para-18 of the judgnent the

apex court has held as under.

"18. In the case of Mddl e east Bank Ltd v.
Raj endra Singh Sethia reported in AIR 1991 Ca
335 a decree has been passed exparte and
wi t hout service of notice on t he
j udgment - debor. A nunber of authorities were
cited before the court including the case of
Shei kh Abdul Rahim (AIR 1943 Cal 42) (supra).
The court has held that even though a decree
may be ex parte it may still be on nerits
provided it could be shown that the court has
gone through the case made out by the
plaintiff and considered the sane and taken
evidence of the wtnesses put up by the
plaintiff. It was held that if an ex parte
decree was passed in a sumary nanner under a
special procedure w thout going into the
merits and wi thout taking evidence then those
decrees would not be executable in India.
Based on this authority it was submtted that
a decree could be said to be not on nerits
only if it is passed in a summary nanner in
any special or summary procedure. It was
submtted that such a decree i.e. a decree
whi ch has not been passed in a summary manner
in a summary proceeding would be a decree on
nmerits. This authority itself makes it clear
that the decree would not be on nerits if the
court has not gone through and considered the
case of the plaintiff and taken evidence of
wi tnesses of the plaintiff. It nust also be
noted that in this case the Court wultimately
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held that the concerned decree was not a
decree on nerits.”

12. The apex court has in the said judgnment over
ruled the viewtaken by the Calcutta Hi gh Court in
the case of Shai kh Abdul Rahim AIR 1943 Cal cutta 42
and affirned the aforesaid viewin the case of Mddle
East Bank Ltd (supra). After considering t he
judgnment of the Calcutta H gh court, the court has
al so approved the judgnent of the Bonbay H gh Court
in the case of Al genene Bank Nederal NV v. Sati sh
Dayal al Choksi reported in AR 1990 Bom 170. In
para-29 and 30 of the judgnment the court has approved
the judgnent of the Kerala Hi gh court in the case of
Govi ndan Asari Kesavan Asari V. Sankaran Asari

Bal akri shnan Asari reported in AIR, 1958 Kerala 203

and has inter-alia contended held that for the

pur pose of deciding the decree on nerits it nust be
based on trial and evidence and cannot be in a
sunmmary nmanner. In para-29 and 30 of the judgnent

t he apex court has held as under

"29. In the case of Govindan Asari Kesavan
Asari V. Sankaran Asari Bal akri shnan Asari
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reported in AIR 1958 Ker 203, it is held as
foll ows :

" In construing S. 13 of the
I ndian Givil Procedure Code we have to
be guided by the plain nmeaning of the
words and expressions wused in the
section, itself, and not by other
extraneous considerations. There 1is
nothing in the section to suggest that
the expression judgnent on the nerits
has been wused in contradiction to a
decision on a matter of formor by way
of penalty.

: The section prescri bes the
condi tions to be satisfied by a
foreign judgnment in order that it may
be accepted by an Indian Court as
concl usi ve between the parties thereto
or between parties under whomthey or
any of themlitigate under the sane
title. On such condition is that the
j udgment rnust have been given on the
nerits of the case. Whet her the
judgnment is one on the nerits, nust be
apparent fromthe judgnent itself. It
is not enough if there is a decree or
a decision by the foreign Court. In
fact, the word ‘decree’ does not find a
pl ace anywhere in the section. What
is required is that there nust have
been a judgnent. \What the nature of
t hat judgnment should be is al so
indicated by the opening portion of
the section where it is stated that the
j udgnent nmust have directly
adj udi cated upon questioning arising
bet ween the parti es.

: The court nust have applied
its mnd that matter and nust have
consi dered the evidence nmade avail abl e
to it in order that it nmay be said
that there has been an adjudication
upon the nerits of the case. | t
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cannot be said that such a decision on
the merits is possible only in cases
where the defendant enters appearance
and contest the plaintiff’s claim
Even where the defendant choosen to
remain ex parte and to keep out, it is
possible for the plaintiff to adduce
evidence in support of his claim (and
such evidence is generally insisted on
by the Courts in India), so that the
Court nmay give a decision on the
nerits of his case after a due
consi deration of such evidence instead
of dispensing with such consideration
and giving a decree nerely on account
of the default of appearance of the
def endant .

: In the forner case t he
judgment will be one on the nerits of
the case, while in the latter the
judgnment will be one not on the nerits

of the case. Thus it is obvious the
the non-appearance of the defendant
will not by itself determne the
nature of the judgnment one way or the
other. That appears to be the reason

why S.13 does not refer to ex parte
judgnments falling under a separate
category by thensel ves. A foreign
Court may have its own speci al
pr ocedur e enabling it to give a
deci si on agai nst the defendant who has
failed to appear in spite of the

sunmons served himand in favour of
the plaintiff, even w thout insisting
on any evidence in support of his
claimin the suit.

Such a | udgnent may be
concl usi ve between the parties so far
as that jurisdiction is concerned, but
for the purpose of S. 13 of the | ndi an
Cvil Procedure Code such a judgnment
cannot be accepted as one given on the
nerits of the case and to that extent
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the lawin Indiais different fromthe
law in other jurisdictions wher e
foreign judgnents given for default of
appearance of defendants are also

accepted as final and concl usi ve
between the parties thereto. Thi s
position was noticed and recognised in
AIR 1927 Madras 265 (FB). The

contention that the defendant who had
chosen to remain ex parte nust be
taken to have admtted the plaint
claimwas also repelled in that case as

unsound and unt enabl e. H s
non- appear ance can only mnmean that he is
no inclined to cone forward and

contest the claimor even to admt it.

: Hs attitude nay be one of
indifference in that matter, | eaving
the responsibility on the plaintiff to
prove his claimif he wants to get a
decree in hi s favour. Such
i ndi fference on the part of the
def endant cannot necessarily lead to
the interference that he has admtted
the plaintiff’s claim Adm ssion of
the claim is a positive act and it
cannot be inferred fromany negative
or indifferent attitude of the person
concerned. To decree the plaint claim
solely on account of the default of
the defendant and w t hout consi dering
t he question whether the claimis well

founded or not and whether there is
any evidence to sustain it, can only

mean that such a decree is passed

agai nst the defendant by way of
penal ty.

: It will not satisfy even the
m ni mum requirenents of a judgnent on
the nerits of the claim Wat such
requi renents are, have been expl ai ned
in Adbul Rehma v. M. Ali Rowt her,
Al R 1928 Rangoon 319, in the follow ng
terms :
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: "A decision on t he merit
involves the application of the mnd
of the Court to the truth or falsity
of the plaintiff’s case and therefore
though a judgnent passed after a
judicial consideration of the matter
by taking evidence nay be a decision
on the nerits even though passed ex
parte, a decision passed wi t hout
evi dence of any kind but passed only
on his pleadings cannot be held to be
a decision on the nerits.”

The sane view was taken by the
Pat na Hi gh court also in Wazir Sahu v.
Munshi  Das, AIR 1941 Patna 109, where
t he question when an ex parte deci si on
can be said to be on the nerits, was
answered as follows :

: "An ex parte decision may or
may not be on the nerits. The nere
fact of its being ex parte will not in
itself justify a finding that the
decision was not on the nerits. that
is not the real test. The real test
is not whether the decision was or was
not ex parte, but whether it was
nmerely formally passed as a matter of
course or by way of penalty or it was
based on the <consideration of the
truth or otherwise of the plaintiff’s
claim?”

: We are in respectful agreenent
with the view taken in these two
cases."

30. In our viewthis authority lays down
the correct law. '

The ratio of the judgnment of the Kerala High
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court and the Calcutta Hi gh court in the cases cited
above has been expressly approved as a correct

position of |aw by the Apex Court.

14. However the | earned single judge of this court
in the case of Janardan (supra) while considering the
i ssue that whether the order of granting of cost was
on nerits or not has held in para-5 of +the said
judgnment that even if the judgnent is delivered in a
summary jurisdiction under order 37 rule 2 or simlar
procedure in a foreign court then the judgnent
delivered wll be treated as decision on nerits.
This view of the |learned single judge in nmy opinion
is directly contrary to the aforesaid paragraphs
guoted by ne in the judgnent of Ms.International
Wllen MIls (supra). The |learned counsel for the
def endant/j udgnent debtor has also relied upon the
judgrment of the apex court in the case of Indian Bank
v/s. Maharashtra State  Co-operative  Marketing
Federati on Ltd reported in AR 1998 SC 1952
particularly the followng portion of para-9 as

under:
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"9. Thus in classes of suits wher e
adopting summary procedure for deciding them
is permssible the defendant has to file an
appearance wthin 10days of the service of
sutmmons  and apply for leave to defend the
Sui t. if the defendant does not enter his
appearance as required or fails to obtain
| eave the allegations in the plaint are deened
to be admtted and strai ghtway a decree can be
passed in favour of the plaintiff. The stage
of determ nation of the matter in issue wll
arise in a sunmary suit only after the
def endant obtains | eave. The trial would
really begin only after leave is granted to
the defendant. This clearly appears to be the
scheme of sunmary procedure as provided by
O der 37 of the Code.™

15. Since in ny viewthe judgnment of the |earned
single judge in the case of Janardan Mhandas Rajan
Pillai and Anr.(supra) being not in confirmty wth
the judgment of the Apex Court in the case of Ms.
| nt er nat i onal Wllen MIlls (supra) | find it
difficult to follow the judgnment of the |[earned
single judge and thus |I refer the present matter to
the division bench of this court for the purpose of
appropriate pronouncenent on the proposition of |aw

framed herei n above.

16. | am also inforned by the | earned counsels for
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the parties that an appeal against the judgnment of
the learned single judge in the case of Janardan
(supra) has been filed being appeal No. 1122 of
2002. The said appeal has been admtted by order
dated 13.4.2004 by the division bench of this court
and thus the issue in any event is directly pending
before the division bench and for that reason and
also in exercise of ny power conferred under Rule 28
of the (O S.) Hgh Court Rules, | nake the present
reference to the division bench for determining the

aforesaid issue in | aw

17. The office of Prothonotary and Senior Master
is directed to place the paper and proceedings in the
present case before the Honourable Chief Justice for

appropriate directions in the matter.

18. In the nmeanwhile parties are directed to
mai ntai n conpl ete status-quo.

sd/ -

*kkkkkkkkk*
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