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Speci al | eave granted.

The Conmi ssioner of Inconme Tax has cone up in appea
agai nst the judgnent of the Division Bench of the Bonbay
H gh Court, quashing an order passed by the Comm ssioner of
I ncome Tax under Section 263 on( March 30, 1989. The Hi gh
Court was also of the view that clause (c) of Rule 115 of
the Incone Tax Rules, 1962 was in conflict of the
substantive provi sions of the Income Tax Act and was ultra
vires the Act.

The controversy in this case is about the taxability of
the ambunts received by the assessee fromforeign “buyers
during the period July 1,1982 to June 30, 1983 (assessnent
year 1984-85). The assessee offered for- assessnment the
amounts received as price of the goods sold to - foreign
buyers as and when the anbunts were received in course of
the accounting period and was tawed accordi ngly. The ampunts
which were not actually received fromthe foreign buyers in
course of the accounting period were converted into rupees
on the basis of the exchange rate on the |ast day of the
accounting year i.e. June 30, 1983 and was brought to tax
accordingly for the assessment year 1984-85.

The Conmi ssi oner of Income Tax was of the view that the
Income Tax O ficer had wongly assessed the quantum  of
i ncome arising out of the export sales wthout applying Rule
115. Accordingly, he issued a notice under Section 263 upon
the assessee proposing to revise the order of assessnent.
After giving an hearing to the assessee, the Conm ssioner of
I ncome Tax passed the foll ow ng order :-

"The | ast poi nt is regardi ng

application of Rule 115 in respect of

ear ni ngs on export of iron ore to Japan

The assessee has taken the income at the

rate at which the anmpunt has actually
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been credited by the band. It does not

apple the notional rate as required

under Rule 115. In his reply , the

assessee has contended that Rule 115(c)

can be applied only to income which is

expressed in foreign currency or nor
ot herw se. I am afraid this

i nterpretation is unaccept abl e. I,

therefore, direct the assessing offer to

find out the actual rate of conversion
in respect of different remttances and
also the Telegraphic Transfer buying
rate at the end of the year and convert
the foreign exchange at the Tel egraphic

Transfer buying rate on the |ast day of

the previous year as required by Rule

115, if that is nore favourable to the

revenue, and bring the difference to

tax."”

The ‘'order was challenged by the assessee by a wit
petition in the Bonbay H gh Court in- which the vires of Rule
115(c) pf the Income Tax Rules, 1962 was al so questioned.
The facts of the case, as recorded in the Hi gh Court, are as
under : -

"The petitioners “in this case are a
conpany i ncorporated under the Conpanies
Act, 1956. The petitioners are exporting
iron ore to foreign countries, nore
particularly to ‘Japan, the  petitioners
entered into agreements for sale of iron
ore wth foreign buyers at certain
prices. As per the arrangenents between
the petitioners, the foreign buyers
opened a letter of credit with a bank in
India. As soon as the iron ore is | oaded
into the ship, the bill of Jlading is
signed by the naster of the ship and the
petitioners raise invoices against the
foreign buyers for the price of the ore
shi pped. Thereafter, these docunments are
present ed by t he petitioners to
docunent s are present ed by the
petitioners to their banker in India and
the petitioners receive paynent through
the I ndian bankers in rupees at the rate
of exchange prevailing then. |If on the
date of <closing of the financial year
any amount of sale proceeds remains
rupees at the rate of exchange
prevailing on the last date of the
financial year and is entered in the
books of the petitioner and accounted
for as their income."

The High Court further examned the manner in which
paynment was nade to the assessee by the foreign buyers and
observed: -

“"To come to a right conclusion about

this question, we will have to see in

what manner the petitioners receive
income and at what point of tine incone
tax is leviable. In the point of tine
income tax is leviable. 1In the present
case, the petitioners entered into
agreenments for the sale of iron ore to
the foreign buyers at a certain price.
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This price is agreed in advance. The
node of paynment is in foreign currency
through the I ndi an banker who is
authorised to give foreign exchange.
Under the contract, the paynent is nade
to the petitioners when the docunents of
bill of lading are presented by the
petitioners through their bankers in
India. According to the petitioners, it
is at this point of time when the
petitioners receive nmoney under the

contract that they are liable to be
taxed. The petitioners have further
stated t hat dur.i ng t he previ ous

accounting year fromJuly 1, 1982 to

June 30, 1983, the petitioners have paid

tax on the actual ~incone they received

fromthe bank in Indian currency. It is

al so/ cont ended on behal f of t he

petitioners t hat i'n fact, t he

petitioners received the noney on

various dates at the rate of foreign

exchange prevailing on the date of the

recei pt of the nmoney. The petitioners

have al so supplied a chart show ng

therein as to /  how, during the  said

rel evant period, they have received the

paynment in Indian currency on each date

as per the value of the rate of foreign

exchange prevailing on the  date of the

recei pt. The petitioners, therefore,

contended that it is the actual noney

whi ch they have received during the said

period which is liable to be taxed under

the Act and not any notional income or

i ncome which they have never - received

and there is no possibility of realising

t he same. "

It has been contended on behalf of the appellants that
the Hi gh Court failed to realise that the paynents were made
in foreign exchange. The contract  specified that the
payments will be made in foreign exchange. The price payable
inthe invoice was also expressed in foreign exchange.
Therefore, the paynent were all received by the assessee in
forei gn exchange. The Bank at the tinme of paynment, m ght
have converted the foreign exchange into rupees and paid the
assessee in Indian currency. But, the fact remains that the
assessee was entitled to receive the price of the goods sold
in foreign exchange and, therefore, Rule 115 was clearly
attracted and the amount of foreign exchange received by the
assessee wWill have to be valued on the Ilast day  of the
accounting period on the basis of the exchange rate
preval ent on that day.

Rule 115 as it stood on the material date, was as
under : -

"115. The rate of exchange for the

cal culation of the value in rupees of

any income accruing or arising or deemned

to accrue or arise to the assessee in

foreign currency or arise to the

assessee in foreign currency shall be

the tel egraphic transfer buying rate of

such currency as on the specified date.

Expl anation : For the purposes of this

rul e, -
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(1) "telegraphic transfer buying rate"
shall have the sane neaning as in the
Expl anation to rul e 26;

(2) "specified date" means-

(a) in respect of inconme chargeable
under the head "Salaries" the |ast day
of the nonth inmediately preceding the
nonth in which the salary is due or is
paid in advance or in arrears;

(b) in respect of inconme chargeable
under the head "Interest on securities"”,
the last day of the nmonth imrediately
preceding the nonthin which the incone
i s due;

(c) in respect of inconme chargeable
under the heads "incone chargeabl e under
the heads "lncone from house property"
"Profits and gai ns of busi ness or
prof essi on" [not being incone referred
to.in clause (d)] and "Income from ot her
sources" (not being incone by  way of
di vidends) the |ast day of the previous
year of the assessee;

(d)

(e)

(f)

This rule was |ater anended by insertion of clause (2)
which, it is argued, is only classificatory in nature.

Clause (2) which cane into reflect fromApril 1, 1990 is as
under : -

"Not hi ng contained in sub-rule (1) shal

apply in respect of inconme referred to

in clause (c) of the Explanation'to sub-

rule (1) where such incone is received

in, or brought into,lndia by t he

assessee or no his behalf before the

specified date in accordance wth the

provi si ons of the Foreign Exchange

Regul ation Act, 1973 (46 of 1973)."

Rule 115 nerely |lays down that "for the cal culation of
the value in rupees of any incone accruing or arising or
deened to accrue or arise to the assessee in foreign
currency or receive or deened to be received by himor on
his behalf in foreign currency”,the rate of exchange shal
be the telegraphic transfer buying rate of such currency as
on the ’'specified date’ wll nean in respect of  incone
chargeabl e under the heading of "Profits and gains of
busi ness or profession”, the l|ast day of the previous year
of the assessee. This only neans that if an assessee is
assessable in respect of any inconme accruing or arising or
deened to have accrued or arisen in foreign currency or has
received or deened to have received income in foreign
currency, then such foreign currency shall be converted into
rupees nationally at the tel egraphic transfer buying rate of

the assessee. |If on the last day of the previous year, the
assessee does not have any foreign currency in his hand or
the assessee is not entitled to receive any foreign
currency, then there is no question of conversion of such
foreign currency into rupees. It is only the foreign
currency which wll have to be converted into rupees. But,

if the foreign currency received by an assessee has been
converted into rupees before the specified date, question of
application of Rule 115 does not arise. Rule 115 does not
lay down that all foreign currencies received by an assessee
will be converted into rupees only on the last day of the
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accounting period. Rule 115 only fixes the rate of
conversion of foreign currency. |If there is no foreign
currency to convert on the last day of accounting period,
then no question of invoking Rule 115 will arise. The

assessee in this case is agreeable to have the outstanding
amount of foreign currency payable to himat the rate of
exchange prevalent on the |I|ast day of the previous year of
the assessee. But, this rule cannot apply to the anpunts
received by the assessee in course of the accounting period
in rupees. Cause (2), which was introduced on April 1,
1990, is really classificatory and does not bring about any
change in Rule 115.

W are of the viewthat the H gh Court was clearly in
error in holding that Rule 115 was ultra vires the
substantive provisions of the Inconme Tax Act, 1961. W are
also of the view that the High Court has wongly construed
this rule. The rule fixes ~the rate of exchange for
conversion into rupees of incone held in foreign currency at
the end of the of the accounting period. This rule can only
apply if “any income in foreign currency has to be converted
for the purpose of conputing total inconme for any accounting
period. But, if in course off the accounting period the
conversion has already talent place, then there is no
guestion of converting into rupees any income held in
foreign currency.

The facts of the case, as stated by the Hugh Court,
also makes it clear that the assessee fromtine to tine had
exported goods. Price was paid by the foreign buyers through
an Indian Bank. The ‘Indian, on behalf of foreign buyers,
opened letters of credit. The bells of |ading, invoices and
ot her docunents were presented by the assessee through their
Bank to the Bank of the foreign buyers. The  anmounts
recei vabl e by the assessee were credited in their account by
their Bank in rupees. The entire sum received by the
assessee was offered for assessnent and was duly assessed.
We fail to see how the Conmm ssioner of Income Tax cane to
the concl usion that the assessnent was erroneous and
prejudicial to the interest of the revenue. In the facts of
this case, there cannot be any question of invoking Rule
115, The sal e proceeds of the goods exported by the assessee
were credited to their bank account in Indian rupees. There
is no dispute that the anpbunts which were outstandi ng and
recei vabl e by the assessee on the last day of the accounting
year fromthe foreign buyers had to be converted into |ndian
rupees at the rate of exchange preval ent on the | ast day of
the accounting year.

In the circunstances, we hold that the order under
Section 263 passed by the Conm ssioner of Inconme Tax was
rightly quashed by the Hi gh Court, But, we also hold that
the High Court was in error in striking down Rule 115 of the
I ncome Tax Rul es.

The appeal is disposed of accordingly. There will be no
order as to costs.




