http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 34

PETI TI ONER
DATTATRAYA GOVI ND MAHAJAN & ORS. ETC.

Vs.

RESPONDENT:
STATE OF MAHARASHTRA & ANR

DATE OF JUDGVENT27/01/1977

BENCH

BHAGMATI, P.N
BENCH

BHAGWATI, P.N.

RAY, A N. (QJ)

BEG M HAVEEDULLAH
KRI SHNAI YER, V. R
SHI NGAL, P. N

Cl TATI ON

1977 AIR 915 1977 SCR (2) 790
1977 SCC (2) 548

Cl TATOR | NFO :

1977 SC2328 (80)
1980 SC1789 (82)
1980 SC2097 (2)
1981 SC 271 (2A 3)
1985 SC 582 (51)
1988 SC1104 (7)
1989 SC2227  (32)
1990 SC1771  (12)

I'I'I%TI'I‘II'I'I%QI%%

ACT:
Maharashtra , Agricultural Lands (Ceiling of Hol dings)

1961 as anended the Maharashtra Agricul tural Lands (Lower -
ing of Ceiling of Holdings) Arendnent Acts 1972 and
(Maharashtra Acts 21 of 1975 and 47 of ©~ 1975 and 2

1976)--Ss. 2(11A), 2(22), - 3.4.5.(1) r/w Schedule

Section 6-Principal Act and the various anending Acts,
placed in the Ninth Schedul e- Whet her the Act as anended,
so far as it creates an artificial famly unit and fixes
ceiling on holding of Iand by such famly unit is void
violative of the second proviso to clause (1) of Art.
and not saved by the inmunising provision enacted in Art.

31B.

Constitution of India, 1950--Art. 31B, interpretation of

Constitution of India, 1950--Art. 31 (A (1),
provi so- - Whet her confers a Fundanental Right.
Constitution of India 1950 (Seventeenth Anendnent)
1964, S. 3--Expl anation--Construction of.

Interpretation of Statutes--Construction of a "proviso"

to a section or clause in an enactnent.

HEADNOTE

Punjab Land Reforms Act, 1972 included in the protec-
tive wunbrella of the Ninth Schedule, subsequent to
decision of the H gh Court declaring certain provisions
thereof as unconstitutional Art. 3IB being retrospective is

entitled to the immnity conferred by it.

U P. Inposition of Ceiling on Land Hol di ngs Act (Act No.
1) 1971 as anended by Act No. 18 of 1973 and Act No. 2
1975, all included in the, Ninth Schedul e--The question
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whet her s. 5(6) is violative of second proviso to clause (1)
of Art. 31A of the Constitution cannot be assail ed by reason
iMmunity enacted in Art. 31B

The Maharashtra Agricultural Lands (Ceiling of Hol di ngs)
Act, 1961 which was enacted in inplenmentation of the Direc-
tive Principles of State Policy contained in clauses (b) and
(c) of Art. 39 of the Constitution inposed a maxi mum ceiling
on the holding of agricultural land in the State of Mha-
rashtra and provided for the acquisition of land held in
excess of the ceiling and for the distribution of such
excess land to |landless and other persons with a view to
securing the distribution of agricultural land in a manner
which would best observe the common good of the people.
Mahar ashtra Amendment Act 21 of 1975 effected radi cal anmend-
ments in the principal Act by lowering the ceiling on agri-
cultural holding and created a concept of artificial famly
unit for fixing ceiling on holdings of agricultural |[|and.
The person as defined ins.2(22) r/w s.2(11) and his spouse
and their ~mnor daughters were clubbed together for the
purpose ~of <constituting a famly unit as defined in the
Explanation to s.4 sub-section (1) and all lands held by
each nmenber of the family unit whether jointly or separately
wer e aggregated together, and by a fiction of |law deened to
be held by the famly unit.

The appellant landlords in the State of Mharashtra
preferred wit petitions in the H gh Court of Bonbay chal-
I enging the constitutional validity of the Principal .Act,
as amended on various grounds-since the effect of the provi-
sions of the principal Act as amended by the three Mharash-
tra Acts, viz. 21 of 1975, 47 of 1975 and 2 of 1976 was to
expropriate a part of the lands belonging to concept of
famly unit and fixed a ceiling " on holding of land by such
famly wunit, it was violative of the second proviso to
clause (1) Art. 31A and was not saved by ' the inmunising
provision enacted in Art. 3I'B. The High Court dism ssed
them The nmain contention was that in so far as the Act
created an artificia
791

the petition holding that Art. 3IB- afforded conplete
imunity to the provisions of the principal Act.

In appeal by special leave to this Court, the appellant
contended: (1) On a true construction of Art. 31B a post
constitution enactrment such as the Act is protected from
invalidation only when it nerely transgresses a restriction
on |egislative conmpetence inposed by any provision of that
Part and is therefore inconsistent. with ~such provi'sion:
The I arger ground of validation curing generally any incon-
sistency with any provision of Part I[Il is available only in
case of pre-constitution |egislation. (ii) The 'second
proviso to clause (1) of Art. 37A does not confer any Funda-
mental Right but nmerely inposes a limtation,on the |egisla-
tive conpetence of the legislature and, therefore, Art. 3IB
does not exonerate the Act fromits obligation to conform
with the requirements of the second proviso to clause (1)
of Art. 31. (iii) To interpret the second proviso as
conferring a Fundanental Right would convert the second
proviso into a substantive provision and that would be
contrary to the well-recogni sed canon of construction that
a proviso nust be read so as to carve out from the nmain
provi sion sonething which would otherwise fall with it and
(iv) The Expl anation to s.3 of the Constitution (Seven-
teenth Anendnent) Act, 1964 shows that an acquisition nade
in contravention of the second proviso to clause (i) of Act.
31A is void and does not have the protection of Art. 3IB
even if the |aw under which such acquisition is made is
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included in the Ninth Schedul e.
Di sm ssing the appeals, the Court,

Hel d: Per Bhagwati J. (for hinself and on behal f of Ray,
C.J., Beg and Shinghal, JJ.)
(1) The Maharashtra Agricultural Lands (Ceiling of Hol dings)
Act, 1961 as anmended by Maharashtra Acts 21 of 1975, Maha-
rashtra Act 47 of 1975 and Maharashtra Act 2 of 1976 in so
far as it creates an artificial concept of famly unit and
fixes a ceiling on holding of Iand by such fanmily unit, does
not confli ct with the second proviso to clause (1) of Art.
31A. [810 E]

(2) It would not be possible to say in the ease of an
i ndi vidual nenber of the famly unit that when any |and held
by himunder his personal cultivation is taken over by the
State wunder the Act by reason of the land deened to be
held by the family unit being in excess of the ceiling Iimt
appl i cabl e to the family unit, the acquisition is of any
l'and "wi-thin the ceiling limt applicable to hinf and hence
in such a ease there would be no question of any violation
of the provision enacted in the second proviso to clause (1)
of Art. 31A in so far as the'land held by himis concerned.
It may be that by reason of the creation of an artificia
concept of a famly unit, one or nore nenbers of the famly
unit may lose the land held by them but that cannot be
hel ped, because having regard to the social and economc
realities of our rural life and with a viewto nul I'i fying
transfers ' effected in favour of close relations for t he
pur pose of avoi ding the inpact of ceiling legislation, a
famly unit has been taken by the State Legislature as a
unit for the applicability of the “limtation of ceiling
area. [809 H, 810 A-Bj

(3) Even if the Act, in so far as it introduces an arti-
ficial concept of a famly unit and fixes ceiling on
holding of agricultural land by such famly wunit, is
viol ative of the second proviso to clause (1) of Art. 31A it
is protected by Art. 31B, by reason of its inclusion in
the Ninth Schedule. [808 F-Q
Hasmukhl al Dayabhai v. State of Gujarat [1977] 1 SCR 103
fol | owed.

(4) It is an elenmentary rule of construction ‘that a
statutory provision rmust always be interpreted ina manner
whi ch  woul d suppress the m schief and advance the renmedy
and carry out the object and purpose of the legislation. Qur
Constitution has a social purpose and an -econom ¢ m ssion
and every Article of the Constitution nust, therefore. be
construed so as to advance the social purpose and fulfil the
econom c mssion it seeks to acconplish. 803 F-(@

(5) The aimand objective of Art. 3IBis to make the
nost conprehensive provision for saving agrarian reform
| egislation frominvalidation on the ground of 'infraction of
any provision in Part |1l and it nust therefore be so inter-
preted as to have the necessary sweep and ' coverage. An
expansive interpretation must be placed on the | anguage of
Art. 31B so to carry out the object and purpose of enacting
that Article. [803 F-H
792

(6) Article 3IBis sufficiently wide to protect |egisla-
tion not only where it takes away or abridges any of the
rights conferred by any provisions of Part but also where it
is inconsistent with any such provisions. [803 H, 804 A]

(7) The words "such Act, Regulation or provision is incon-
sistent with or takes away or abridges any of the rights
conferred by any provision of this Part" in Art. 31B are
clearly an echo of the |anguage of clauses (1) and (2) of
Art. 13 and they have obviously been enpl oyed because the
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enactments Specified in the Ninth Schedul e may be pre-con-

stitution as well as post-constitution laws.But, it would
not be right to introduce an artificial dichotony in Art.
31 B by

correlating the first part of the expression nanely, "is
inconsistent wth ...... any provisions of this Part" and

confining its applicability to pre-constitution |egislation
and correlating and confining the applicability of the other
Part of the expression nanely "takes away or abridges
any of the rights conferred by; any provisions of this
Part" to post constitution legislation. Both the parts of
the expression, on a plain natural construction of the
| anguage of Art. 3IB apply equally to post-constitution

| egislation as well as pre-constitution |egislation. [ 803
D F]

(8) The Second Proviso to clause (1) of Art. 31A does
confer a Fundanental Right. The second proviso to Art. 31A

confers a right higher than the one under clause (2) of Art.
31 on-a person in respect of such portion of land under his
personal cultivation-as is within the ceiling limt applica-
ble tohimand if the Act by creating an artificial concept
of a famly unit and fixing ceiling on holding of agricul-

tural lands by such famly unit enables |and wi t hin t he
ceiling limt tobe acquired w thout payment of full market
val ue, it woul d be taking away or abridging the right

conferred by the second proviso, but it would be protected
by Art. 31-B. [804. B, 806 E]

(9) The second proviso to clause (1) of Art. 31A is also
couched in the negative l'anguage |ike clauses (1) and (2) of
Art. 31 and it inposes a fetter on the exercise of the
| egislative power of the State by providing that the State
shall not be entitled to nake alaw aut horising acquisition
of land held by a person under his personal cultivation
within the ceiling limt applicable to him unless the |[|aw
provides for paynent, of conpensation at a rate not |ess
than the market value. This limtation on the |egislative
power of the State is the neasure of the fundanental right
conferred on the owner of the land. It is by inmposing lim-
tation on the exercise of legislative power that protection
is given to the owner in respect of the land held by him
under his personal cultivation within the ceiling limt.
[805 D E]

State of Bihar v. Kaneshwar Singh [1952] SCR 889 .@ 986;
R C. Cooper v. Union of India [1970] SCR 530 @569, reiter-
at ed.

(10) Restriction on |egislative conpetence and confernent
of right on the holder of land within theceiling limt are
conpl ementary to each other. They are nerely two different
facets of the same provision. VWhat is limtation of
| egislative power fromthe point of view of the State |is
conferment of right fromthe point of view . of holder of |and
within the ceiling limt. The former secures the latter.
The second proviso in effect guarantees protection to the
hol der against acquisition of that portion of the |and
which is within the ceiling limt except on paynent of ~ the
mar ket val ue of such land. The second proviso clearly con-
fers a right to property on a person holding | and under his
personal cultivation. [805F-G

(11) The Explanation tos. 3 of the Constitution
(Seventeenth Arendnment) Act 1964 does no 'nore than provide
that so far as the Rajasthan Tenancy Act, 1955 is concerned,
if any acquisition is made under it in contravention of the
second proviso to clause (1) of ..Art. 31A it shall, to the
extent of contravention be void. Cbviously this Explanation
was rendered necessary, because otherw se, acquisition under
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the Rajasthan Act, 1955, even if in contravention of thee
second proviso to clause (.1) of Art. 31A would have been
valid under Art. 31B and that result the parlianent did not
wi sh to produce. It was manifestly not the intention of
Parliament that acquisition nade under any enact nment
included in the N nth Schedule should be void where if
conflicts with the second proviso to clause (1) of Art. 31A
and that Art. 3IB should not protect it from invalida-
tion. [806 G 807 F-H
793

(12) It is true that the orthodox function of 'an expl a-
nation is to explain the meaning and effect of the nmain
provision to which it is an explanation and to clear up any
doubt or ambiguity init, but ultimately it is the intention
of the legislature which is paramunt and mere use of a
| abel cannot control or deflect such intention. [807 D E

(13) It is true that the proper function of a proviso is
to except or qualify sonething enacted in the substantive
clause, which, but for the proviso would be within that

cl ause. The question is one of interpretation of the
proviso and there is no rule that the proviso nust always be
restricted to the anbit of the nmain enactnent. [ 805- H,
806A]

| shwarl al Thakarlal Al mania v. Mtabhai Nagjibhai [1966] 1
SCR 367 @73, followed.
C. A. 1040/ 76.

(14) The inclusion of the Punjab Land Reforns Act, 1972,
in t he Ni nt h Schedul e as entry 78 by t he
Constitution. (Thirty Fourth Amendnent) Act, 1974 subsequent
to the decision of the Hgh Court entitles it to the inmuni-

ty conferred by Art. 3IB. It does not suffer from any of
the constitutional infirnmties alleged in the wit petition
[814 C E]

Hasmukhl al v. State of Cujarat (1977) 1 SCR 103, applied.
C. A 1307/ 76.

(15) Section 5, sub-section (6)of the U P. Inposition.of
Ceiling on Land Hol dings Act is valid and its constitutiona
validity cannot be assailed by reason of the imunity enact-
ed in Art. 3l B. Section 5(6), evenif it contravenes
second proviso to clause (1) of Art. 31A is validated under
Art. 3IB by virtue of inclusion under the protective unbrel -
la of the Ninth Schedul e.[812 C E]

Per Krishna lyer, J. (concurring)

(1) The Maharashtra, the Punjab and the U P.~ Acts are
not unconstitutional taking the constructive view that Art.
31-B vis-a-vis agrarian reforns, is a larger testament of
vision and values in action and a bridge between individua
right and collective good. [824 B-(]

(2) The purpose of Art. 31-Bis confernent of tota
imunity fromchallenge on the score of violation of Part

H . The words used are as conprehensivecas English |an-
guage permnts. No | and reform | aw shall be narrowed down
by use of Part I1l, once included in the N nth Schedule. 'No

matter what the grounds are, if they are traceable to Part
[1l in whatever form they fail in the presence of Art. 3IB
No master of English legal diction could have wused, so
tersely, such protean words which in their potent totality
bang, bar and bolt the door against every possible invalida-
tory sally based on Part Ill. It is not correct to argue
that the phraseology of Art. 3B nust be correlated to Art.
13 and read with a truncated connotation. [817 H, 822 E-F

(3) Every Fundanental Right, fromthe point of view of
the individual, gives a right and fromthe stand point of
the State is a restraint. VWet her the manner of expression
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used is in positive terns or negatively, whether the statu-
tory technique of a proviso, saving clause, exception or
explanation, is used of’ 1 direct interdict is inposed, the
substantive content is what matters. Many of the Articles
in Part Ill wrded in a variety of ways, arm the affected
i ndividual with a right and pro tanto prohibit the |Iegisla-
ture and the executive fromenacting or acting contra. [823
A- B]

(4) A great right is created in favour of owners to get
conpensation at not |less than the market value if |ands
within the ceiling limt and in personal cultivation are
acquired by the State. This is a fundamental right and is
a creature of the 2nd proviso to Art. 31-A(1). An independ-
ent provision may occasionally incarnate as a hunble provi-
so. [823 F-@

(5) It is absolutely plain that in the context setting
and purpose of a provision even a proviso may function as an

i ndependent clause. [823 G
JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos: 1132-1164
1976
794

(Appeal s / by Special Leave fromthe Judgnent and Order
dated 13-8-76 of the Bonbay H-gh Court (Nagpur Bench) in
S.C. A Nos. 1758, 1481, 2130/75, 358, 359/76, 2089, 1456,
1818, 1823, 1824, 1950, 1951/75, 53/76, 803/76, 1440/75,
340/ 76, 1449, 1452, 1394/75, 40, 771, 1431, 1531, 1532/76,
1652, 1622/75, 120, 126, 428, 610, 1317, 1831/ 75 respective-
ly) and
Cvil Appeal No. 1307 of 1976

(From the Judgnment and Order dated 2-9-1976 of the
Al | ahabad Hi gh Court in Cvil Msc. Wit No. 9257/75) and
Cvil Appeals Nos. 1040 of 1975 and 1220-1248 of 1976

(From the Judgnent and Order dated 14-2-74 and 1-11;73
of the Punjab & Haryana High Court in Cvil Wit Nos. 3150,
3145, 3210, 3254, 3287, 3288, 3293, 3456, 3457, 3458- 63,
3469- 3470, 3472, 3547-3550, 3564, 3565-3568, 3629/73 and
4004/ 74) and

Special Leave Petition (Cvil—Nos. 3023-3027,  3894.
4026- 4027, 3177-3197, 3203-3213, 3358-3359, 3392- 3404,
3477-3483, 36613663, 3059-3060, 3487-3488, 4047,  3365-3377,
3406- 3434, 34393464, 3495-3511, 3516-3517, 3519, 3529-3551
3645- 3660, 36803695, 3719-3782, 3787-3816, 3843-3846, 3853-
3864, 3867-3868, 3696-3703, 3199, 3467-3476, 3524-3537,
3597- 3621, 3889-3893, & 3899-3902/76.°

V.M Tarkunde, (CAs. 1132 & 1147), . S. N Khar dekar
in CAs. 1132 & 1133 Ms. Vallabh Das Mhta, in/ CA 1156/ 76,
Dr. NM Chatate, S. Bal akri shnan &A. M Bapat, in CAs. 1132
& 1147 for the appellants in CAs. 1132-1136, 1147 & 1150-64.

S.B. WAd & Ms. Jayashree Wad, for the Appellants in
CAs. 1137-1146, 1148-49.

Niren De, Attorney General in CAs. 1132 & 1137, Ms.
MM Kazi & MN. Shroff for the Respondents

Niren De, Attorney GCeneral, RN Sachthey, for the
Attorney General in CAs. 1132, 1307 & 1040.

K. Raj endra Chowdhary, for the interveners Ms. Shankar
Bal aj i Jagtap, Madan Lal Fakir Chand Dudhei da and Chandrab-
han Roopchand Dakale (in CA 1132).

L.N. Sinha, Sol. Genl. O P. Rana, CA. No. 1307 of 1976
for the Appellants.

S. Markendaya, for the Respondents in CAs. Nos. 1040/75
& 12201248 of 1976 :--
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L.N. Sinha, Sol. Genl., (1. S. Wasu, Advocate General
Punjab) O P. Sharma, Ms. N Uppal and M ss Misum Chaudhary,
for the Appellants.

795

V.M Tarkunde, in CA 1223--(Ms, K P. Bhandari. J.B
Dadachanji and D.N. Mshra, For the Respondents in CAs. Nos.
1223 &1225/ 76.

M. V.M Tarkunde, for Ms. Gta Bhadur---Ms. K P.
Bhandari, J.B. Dadachanji, MM Ahuja & DDN. Mshra, for the
Interveners Ms. Gta Bhadur, Brij Bhushan Shinghal, Sm
Led Anpl Kaur, Ms. Uma Shinghal in CA. 1220.

K.L. Jagga, D.D. Sharma, Sant Singh in CAs. 1220-48 and
1040.

R N. Sachthey, State of Haryana

For the Petitioners in: S.L.Ps. (Cvil) :--

Naunit Lal and Mss Lalita Kohli, SLPs. Nos. 3023-27,
3894 & 4026- 27.

S.B.~ Wad - and Ms. Jayashree Wad, SLPs. Nos. 3177-97,
3207- 13, 3358-59, 3392-3404, 3477-3483, 3661-3663, 3059--69,
3487-88 & 4047/76 & 3199/ 76.

Val'l abh Das Mohta, N. M - Ghatate and S. Bal akrishnan
SLPs. Nos. 3365-77, 3406-34, 3439-64, 3495-3511, 3516-17,
3519, 3529-51, 3645-3660, 3680-95, 3719-82, 3787, 3816,
' 3843- 46, 385364, 3867-68 of 1976.

K.B. Rohtagi, MK Garg and MM Kashyan, SLPs. Nos.
36963703/ 76.

A. G Ratnaparkhi, SLPs. Nos. 3467-3476/76.

V. N. Ganpule, SLPs. (G vil) Nos. 3524-27/76.

MS. CGupta & B.B. Marwal ;7 SLPs. (Civil) Nos. 3597-3621/76.
R A CGupta, SLPs. (Cvil) Nos. 3889-93/76.

Ms. S. Bhandare, MS. Narasimhan, A K Mthur, A K
Sharma and K. C. Sharna, SLPs. (Civil) Nos. 3899-3902/76.

The Judgnents of AN Ray, CJ., MH Beg, P.N Bhagwati
and P.N. Shinghal, JJ. were delivered by Bhagwati, J., V.R
Krishna lyer, J. gave a separate Opinion

BHAGMTI, J. This is a group of appeals preferred by
certain |l andhol ders in the State of Maharashtra against the
j udgrment of the Bonbay H gh Court upholding the constitu-
tional wvalidity of the Mharashtra Agricultural Lands
(Ceiling of Holdings) Act, 1961 (hereinafter referred to as
the Principal Act) as amended by the Maharashtra Agricul tur-
al Lands (Lowering of Ceiling of Holdings) (Arendnent) Act,
1972 (hereinafter referred to as the WMharashtra Act 21 of
1975), the Maharashtra Agricultural Lands (Lowering of
Ceiling of Holdings) (Arendnment) Act, 1975 (herei nafter
referred to as "' Maharashtra Act 47 of 1975 ) and the
Mahar ashtra Agricultural Lands (Ceiling of Hol dings) (Arend-
ment) Act, 1975 (hereinafter referred 10 as Maharashtra Act
2 of 1976). The Principal Act was enacted
3--206SCl /77
796
by the Maharashtra Legislature in inplementation of the
Directive Principles of State Policy contained in clauses
(b) and (c) of Art. 39 of the Constitution. It _inposed a
maxi mum ceiling on the holding of agricultural land in- the
State of Maharashtra and provided for the acquisition of
land held in excess of the ceiling and for the distribution
of such excess land to |andl ess and ot her persons. Duri ng
the subsequent years, various anendnents were nmade in the
Principal Act fromtinme to time and the Principal Act, as
amended wupto that date, was included in the NNnth Schedule
by the Constitution (Seventeenth Anmendnment) Act, 1964.
Thereafter certain further amendments were nmade in the
Principal Act and the amending Acts were also included in
the Nnth Schedule as a result of the Constitution (Thirty-
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ni nth Amendnment) Act, 1975. Then cane three mmjor anending
Acts which, according to the appellants, introduced the vice
of unconstitutionality in the Principal Act. Mahar asht ra
Act 21 of 1975 effected radical amendnents in the Principa
Act by lowering ceiling on agricultural holding and creating
an artificial famly unit for fixing ceiling on holding of
agricultural land. This anending Act was followed by Mha-
rashtra Act 47 of 1975 and Maharashtra Act 2 of 1976 which
affected certain further changes in the Principal Act but
these are not very material for the purpose of the present
appeal s. Since these three anending Acts were enacted after
the Constitution (Thirty-ninth Amendnent) Act, 1975, they
were included in the Ninth Schedule along wth certain
other enactnents by the Constitution (Fortieth Anendnent)
Act, 1976. The result was that the Principal Act, as anend-
ed by all the subsequent amendi ng Acts including Maharashtra
Act 21 of 1975, Maharashtra Act 47 of 1975 and WMaharashtra
Act 2 of 1976 was protected against invalidation under Art.
31-B.

The appellants are | andholders in the State of Mharash-
tra and since the effect of the provisions of the Principa
Act, as anended by Maharashtra Act 21 of 1975, WMaharashtra
Act 47 of 1975 and Maharashtra Act 2 of 1976 was to expro-
priate a /part of the lands belonging to them they pre-
ferred wit petitions in the H gh Court of Bonbay chall eng-
ing the constitutional validity of the Principal Act as
amended by these anmendi ng Acts on various grounds. It is
not necessary for the purpose of the present appeals to set
out the different grounds on which the constitutional chal-
| enge was based, since none of these grounds has been
pressed before us save one based on contravention of the
second proviso to cl. (1) of Art. 31A° the only contention
that has been urged before us on behalf of the appellants is
that the Principal Act, as- it stands after its amendment by
Maharashtra Act 21 of 1975, Maharashtra Act 47 of 1975 and
Maharashtra Act 2 of 1976 is void, in so far as it creates
an artificial famly unit ‘and fixes a ceiling on holding of
land by such famly unit, since it is violative ~of the
second proviso to. clause (1) of Art. 31A and is not ' saved
by the inmmunising provision enactedin Art. 31-B. Thi s
contention was also urged before the High Court but it was
negatived on the ground that Art. 3B afforded conplete
imunity to the provisions of the Principal Act. W may
nake it clear at this stage that for the sake of conven-
ience, when we hereafter refer to the ‘Act, “we nean -the
Principal Act as anended by Maharashtra Act 21 of /1975,
Mahar ashtra Act 47 of 1975 and Maharashtra Act 2 of 1976.
797
The appellants in the present appeals assail this view taken
by the High Court and the only question which, ’'therefore,
arises for consideration is as to. whether “the inpugned Act,
in so far as it creates an artificial concept of famly unit
for fixing ceiling on holding of |and by such famly unit,
is in conflict with the second proviso to clause (1) / of
Article 31A and if it is, whether it 1is protected under
Article 31-B ? Though logically the first part of the.
guestion as to infraction of the second proviso. to clause
(1) of Article 31A should receive our consideration earlier
in point of tine, it would be convenient first to examne
the second part of the question, for if we are of the
view that Article 31-B i nmuni ses the Principal Act against
attack on the ground of violation of the second proviso to
Article 31A it would becone unnecessary .to consider wheth-
er in fact there is any infraction of the second proviso to
clause (1) of Article 31A. But before we exami ne the scope
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and ’'applicability of Article 3IBin the present case, it
woul d be desirable to refer to a few rel evant provisions of
the Principal Act.

The Preanble and the long title of the Principal Act
show that it was enacted to i mpose a maxi mumceiling on the
hol di ng of agricultural land in the State of Maharashtra and
to provide for the acquisition of land held in excess of
ceiling and for the distribution of such land to |andless
and other persons with a view to. securing the distribution
of agricultural land in a manner which woul d best subserve
the common. good of the people. Section 2 contains various
definitions of which only oneis material, namely t hat
contained in subsection (11A). That sub-section defines
famly unit to nmean.a fanmily unit as explained in section 4.
Section 3 inmposes a prohibition on holding of land in excess

of ceiling area and so far as nmaterial, it reads as follows:
"3(1) Subject to the provisions of this Chapter and
Chapter 111, no person or famly unit shall, after the com

nencenent date, hold land in excess of the ceiling area, as
determined in the manner hereinafter provided.

(2) Al land held by a person, or as the case nay be,
a famly. unit whether in this State or any other part of
India in excess of the ceiling area, shall, notw thstanding
anything contained in any law for the time being in force
or usage, be deened to.be surplus |land, and shall be dealt
with in the manner hereinafter provided for surplus |and.

In determning surplus lLand fromthe holding of a per-
son, or as the case may be, of a family unit, the fact that
the person or ‘any nenber of the famly unit has died (on or
after the comrencenent date or any date subsequent to the
date on which the holding exceeds the ceiling area, but
before the declaration of surplus land is nade in respect of
that holding) shall be ignored; and accordingly, the surplus
and shall be determined as if that person, or as the case
may be, the nenber of a famly unit had not died."

798
What shall be regarded as | and held by 'a famly unit is
laid down in section 4, sub-section ( 1 ) which provides:
"(4) Al land held by each nenber of a
famly wunit, whether jointly “or separately,
shall for the purposes of determning the
ceiling area of the famly wunit be deenmed to
be held by the famly unit.
Then there is an explanation to this sub-
section which explains a 'family wunit’ to
mean:
"(a) a person and his spouse (or nore than
one spouse) and their m nor sons and
m nor unmarried daughters; if any; or
(b) where any spouse 'is dead, the
surviving spouse or spouses, and the mnor
sons and mi nor unmarried daughters; or
(c) where the spouses are dead, the
m nor sons and mner unmarried daughters  of
such deceased spouses."
Section 5, sub-section (1) read with the First Schedule
provides for different ceilings for different «classes of
lands in the various districts and tal ukas of the State and
sub-sections (2) and (3) lay down the nethod of conputation
of the ceiling area where different classes of lands are
held by a person or a famly Unit. Then follows section 6
which is in the followi ng terns:
"Where a famly unit consists of mem
bers which exceed five in nunber, the famly
unit shall be entitled to hold | and exceeding
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the ceiling area to the extent of one-fifth of
the ceiling area for each nenber in excess of
five, so however that the total holding shal
not exceed twice the ceiling area, and in such
case, in relation to the holding of such
famly wunit, such area shall be deenmed to be
the ceiling area."
This is followed by sections 8 to 11A which deal wth re-
strictions on transfers and acquisitions and consequences of
contraventions and sections 12 to 21A which provide inter
alia for holding an enquiry for determ nation of land held
in excess of the ceiling area and maki ng of a declaration by
the Collector stating his decision on the total area of |and
which is in excess of the ceiling area and the area, de-
scription and full particulars of the land which is delimt-
ed as surplus |and. Sub-section (4) of section 21 provides
that us soon as nmay be after the announcenent of the decla-
ration, ~the Collector shall take in the prescribed manner
possessi on of the land which is delimted as surplus and the
surplus 1and shall, with effect fromthe date on which
possession is taken, be deened to be acquired by the State
Governnment for the purposes of the Act and shall accordingly
vest, wthout further assurance and free from all encum
brances, in‘the State Governnent. Sections 21 to 26 provide
for determ nation and paynent of conpensation for the sur-
plus land acquired by the State Governnent. Then follow
provisions in sections 27 to 29 -in regard to distribution of
surplus land. These provisions require the State
799
Governnment to distributethe surplusland. in certain order
of priority with a view. to carrying out the purposes of the

| egi sl ati on. Sections 30 to 36 | ay down the procedure for
hol ding inquiries under the Act and al so provide for appea
mechani sm These are followed by certain  mscellaneous

provisions in sections 37 to 49 which are not material for
the purpose of the present appeals.

It will be seen from'this brief resune /of the relevant
provi sions of the Act that there are two units recogni sed by
the Act for the purpose of fixing ceiling on holding of
agricultural land. One is 'person’ which by its definition
in section 2, sub-section (22) includes a famly and ’'fam
ily’ by virtue of section 2, sub-section (11 ) includes  a
Hi ndu Undivided famly and in the case of other persons, a
group or unit the nmenbers of which by custom or usage, are
joint in estates of possession or residence, and the other
is 'family unit as defined in ,the Explanation to section 4
sub-section (1). So far as the applicability of the Act to.
a 'person’ is concerned, there is no conceptual difficulty,
for any person, natural or artificial, can hold land and if
the land held by such person is in excess of the ceiling
laid down in section 5, sub-section (1) read with the First
Schedul e, the surplus Iand would vest in the State GCovern-
nment . But the Act has created an artificial “famly wunit’
and a person and his spouse and their mnor sons and m nor
unmarri ed daughters are cl ubbed together for the purpose of
constituting a famly unit and all |ands held by each nenber
of the family wunit, whether jointly or separately, are
aggregated together and by a fiction of |aw deened to be
held by the famly unit. W have described the famly wunit
as contenplated in the Act as an artificial |egal conception
because in quite a few cases it would be different from the
famly as known in ordinary parlance: the latter would
include ’'even nmajor sons and unmarried daughters which the
former by its definition does not. It is clear from the
schene of the Act that for the purpose of determ ning wheth-
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er land is held in excess of the ceiling area, a famly unit
is taken as a unit and the Iimtation of ceiling area is
applied in relation to the I and deened to be held by such
famly wunit and in such a case, each individual menber of
the famly unit is not treated as a separate unit for the
purpose of applicability of the limtation of ceiling. The
land held by each nenber of the famly unit is fictionally
treated as land held by the famly unit and to the aggregate
of such land which is deenmed to be held by the fanmly

unit, the Ilinmitation of the ceiling area is applied.
This feature of clubbing together the land held by each
menber of family unit for the purpose of applying the [lim-

tation of ceiling. area, it may be noted, was introduced by
the anendnents nade 'by Maharashtra Act 21 of 1976 al nost
fourteen years after the Principal Act was enacted and it is
interesting to notice the reasons why it had to be done.

The necessity for wide ranging radical land reforns in
order to inprove our rural economy was acutely realised
when, ~ on _attaining i ndependence, we becane free to nould
our- destinies. Wth that end in view, imediately after
i ndependence, the legislatures of the country started enact-
ing laws for bringing about agrarian reformas a part of the
process of socio-econom c reconstruction. The inposition of
ceiling on- agricultural holdings was found necessary as a
part
800
of the schene of agrarian reform because it was cal cul ated
to renove undue bal ance in society resulting from |andless
cl ass on the one hand and concentration of land in the hands
of a few on the other. The concept of socio-econonc
justice enbodied in the Constitution in fact rendered the
i mposition of ceiling inevitable, as this step was synbolic
of new social ideas.(1l) The gromh of nonopolistic ten-
dencies in [and ownership had to be arrested, if the optimm
area was to be made available to the I|argest number of

peopl e. The Panel on Land Reformset up by the Planning
Conmission in 1955, therefrom wunani nously accepted the
principle that there should be an absolute Jlimt ~to the

amount of |and which any individual mght hold and .observed
that the policy of inmposition of ceiling should be able to.
make contribution towards achieving the follow ng objec-
tives: (1) nmeeting the wi despread desire to possess | and;
(ii) reducing glaring inequalities in ownership and use of
land; (iii) reducing inequalities in agricultural incone and
(iv) enlarging the sphere of selfenployment. The Second
Five Year Plan al so pointed out:
"In the conditions of India |large dis-
parities in the distribution of. wealth and
i ncome are inconsistent with econonic progress
in any sector. This consideration applies
with even greater force land.  The area of
land available for cultivation is necessarily
l[imted. |In the past rights in land were the
principal factor which determ ned both- socia
status and economi c opportunity for_  different
groups in the rural population
For building up a progressive rura
econorny, it is essential that dissinmlarities
in the ownership of land should be greatly
reduced.
and added that this step would go a |ong
way
"----to afford opportunities to. |and-
| ess sections of the rural population to gain
in social Status and to feel a sense of
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opportunity equally wth other sections of

the conmunity."
It is enphatic that in the conditions which prevail in rura
India, the possession of sone land in itself would be an
iMmunity against abject poverty and would ensure for the
owner some m ni mum resources to fall back upon and his
econom ¢ and social condition would also inprove on account
of his owning sone | and which he can call as his own. The
Agricultural Labour Enquiry conducted in the 1960s showed
that the average of per capita income of an agricultura
| abourer with |and was much nore than the average or per

capita incone of an agricultural |abourer without | and.
The policy of \i'nposing ceiling on agricultural holdings
was, therefore, initiated in the country wth the twn
obj ectives of changing the skewed distribution of agricul-
tural land ownership in the country and making sonme |and
avail able for distribution anong the landless. It was in

inplementation of this policy that the Principal Act was
passed by the Maharashtra Legislature in 1961. The «ceiling
which was initially fixed was found to be rather high and it
had, therefore, to be | owered by

(1) India--Progress of Land Reforns 1955, p. 19.
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subsequent anmendnents. But until the enactnment of Maharash-
tra Act 21 of 1976, ceiling was nade applicable only to
hol ding of agricultural at |ands by individuals. However,
it was felt that if the ceiling law was to be really effec-
tive, it was necessary to take the fanmily as a unit for the
purpose of applying the ceiling. There were two main rea-
sons which inclined thelegislatureto this view One was
that, in the context of the social and cultural realities of

Indian rural life, "family isthe real operative wunit in
and ownership as in |and managenent" and, \ therefore, in
the fixing of the ceiling, the aggregate area held by al

t he nunbers of the famly shoul d be t aken into

account" (1) and the other was that taking the famly as a
unit and inposing ceiling  on the aggregate /| and held by al
the nmenbers of the famly acted as a disincentive to effect
mala fide transfers in the names of close relations such as
wife, mnor sons and unmarried daughters with a view to
bringing the holdings withinthe ceiling and operated to
nullify such transfers where they had been effected with  a
view to circunventing the ceiling inposed on 1and hol ding.
Maharashtra Act 21 of 1975, therefore, introduced the con-
cept of family unit and fixed ceiling on-holding of agricul-
tural land by the family unit. The question is whether the
Act, in so far as it makes this radical provision, is pro-
tected under Article 31-B, even if it is found to violate
the second proviso to clause (1) of Article 31A
The determination of this question turns 'on the true
interpretation of Article 31-B and its “applicability !in
relation to the second proviso to clause (1) of Article
31A. Article 31A, clause (1) provides that, 'notwthstand-
ing anything contained in Article 13, no law falling  wthin
any of the categories specified in sub-clauses (a) to (e),
shal | be deened to be void on the ground that it is incon-
sistent with or takes away. or abridges any of the rights
conferred by Article 14, Article 19 or Article 31.Then
follow two provisions which are in the following terns:
"Provided that where such lawis a |aw
nmade by the Legislature of a State, the
provisions of this Article shall not apply
thereto. unless such | aw, having been reserved
for the consideration of the President, has
recei ved his assent ;
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Provided further than where any |aw nakes
any provision for the acquisition by the State
of any estate and where any Iland conprised
therein is held by a person under his per -
sonal cultivation, it shall not be |awful for
the State to acquire any portion of such | and
as is within the ceiling limt applicable to
him under any law for the tine being in
force or any building or structure stranding
thereon or appurtenant thereto, unless the

law relating to acquiring of such | and,
building or structure, provides for paynents
of conmpensation at a rate which shall not be

| ess than the narket value thereof."

Article 31A together with the first proviso was added
in the Constitution by the Constitution (First Amendnent)
Act, 1951, whilethe (1) Report of the Conmittee on 'Size of
Hol di ngs” set up by the Panel on Land Ref or ns.

802

second proviso was introduced by the Constitution (Seven-
teenth Anendnent) ~Act, 1964. Article 31-B was .also intro-
duced in the Constitution at the same tinme as Article 31A
and it reads as follows:

"31-B. W't hout prejudice to. t he
generality of the provisions contained in
article 31A, none of the Acts and Regul ations
specified in the Ninth Schedul e nor any of the
provi si ons thereof shall be deened to be void,
or ever to have becone void, on the ground
that such Act, Regulation. or provision is
inconsistent with, or takes away of abri dges
any of the rights conferred by, any provisions
of this Part, and notwi thstanding any judg-
nment, decree or order of any court or tribuna
to the _contrary, each of the said Acts and
Regul ations shall, subject to the power of any
conpetent . Legislature to repeal or anend it,
continue in force."

The argunent of the appellants was that on a true con-
struction of the |language of Article 31-B a post-Constitu-
tion enactment such as the Act, is protected from invalida-
tion only when it rakes away or abridges any of the rights
conferred by any provision of Part Il and not ~when it
nerely transgresses a restriction on |egislative  conpetence
i mposed by any provision of that part and is, therefore,
i nconsi stent with any provision. The later ground of /vali-
dation during curing generally any inconsistency wth any
provision of Part Ill is available only in case of pre-
Constitution legislation. What is, therefore, to be seen in
the present case is whether any right is conferred by the
second proviso to clause (1) of Article 31A which has been
taken away or abridged by the Act, for then alone can the
Act which is a post-Constitution enactment, earn the i'muni -
ty given by Article 31-B. The appell ants contended that the
second proviso to clause (1) of Article. 31A does not confer
any fundanental right but nmerely inposes a limtation on the
| egi sl ative conpetence of the legislature and, therefore,
Article 31-B does not exonerate the Act fromits obligation
to conform with the requirenent of the second proviso to
clause (1 ) of Article 31A. W do not think this contention
is well founded. It is plainly erroneous. It flies in the
face of the express |anguage of Article 31-B and also ig-
nores the true nmeaning and effect of the second proviso to
clause ( 1) of Article 31 A

VWhilst interpreting Article 31-B it is necessary to bear
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in mnd the object and purpose of the enactnment of that
Article by the Constitution (First Amendnent) Act, 1951

This article was introduced in the Constitution wthin
al nost ei ghteen nmonths of the comencenent of the Constitu-
tion, because it was found that agrarian reform |egislation
was running into rough weather and the policy of agrarian
reform was being frustrated. Wthout a dynam c progranme
of agrarian reform it was not possible to change the face
of rural India and to upgrade the standard of living of the
| arge nmasses of people living in the villages. 1In fact the
prom se of agrarian reform is inplicit in the Preanble and
the Directive Principles of State Policy and it is one of
the economc foundations of the Constitution. It was,
therefore felt that |aws enacted for the purpose of bringing
about agrarianreformin its widest sense-agrarian reform
whi ch woul d be
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directed  against gross inequalities in Iland ownership

di'sincentives to production and desparate backwardness of
rural life and which would cover not only abolition of
intermediary tenures zamindaris and the |ike but restructur-
ing of village life itself taking in its broad enmbrace the
entire rural popul ation--should be saved from invalidation.
It was with this end in viewthat Article 31-B was intro-
duced in /the  Constitution along with Article 31A The
object 'and purpose of introducing Articles 31A and 31-B
was to protect agrarian reformlegislation from invalida-

tion. We ' shall consider the provisions of Article 31A a
little later when we examine the true neaning and effect
of the second proviso to clause (1) of that ,article. But

so far as Article 31-B is concerned, it .is clear on its
plain terns that it saves from invalidation an enact nent
speci fied inthe N nth Schedule even if it happens to be
"inconsistent wth or takes away or abridges any of the
rights conferred by, any provisions, of Part II1I". It is
i mat erial whether such enactnment is inconsistent with any
provisions of Part Ill or ‘takes away or abridges any of the
rights conferred by any such provisions, for both infirm-
ties are cured. by Article 31-B. The words "such Act,
Regul ation or provision is inconsistent with or takes ' away
or abridges any of the rights conferred by, any _provisions
of this Part” in .Article 31-B are clearly an echo of the
| anguage of clauses (1) and (2) of Article 13 and they have
obvi ously been enpl oyed because the enactnent specified in
the Ninth Schedul e may be pre-Constitution as well as post-
Constitution laws. But it would not be right to introduce
an artificial dichotonmy in Article 31-B by correlating the
first part of the expression, nanely, "is .inconsistent
with--any’ provisions, of this Part" and confining its
applicability to pre-Constitution legislation and correlat-
ing and confining the applicability of thetother part of the
expression, nanely, "takes away or abridges any of the
rights conferred by, any provisions of this Part to post-
Constitution legislation. That would be a highly unnatura

construction unjustified by the |anguage of Article 31-B

Both the parts of the expression, on a plain natural con-
struction of the |anguage of Article 31-B, apply equal l'y
to. post-Constitution legislation as welt as pre-Constitu-
tion legislation. It rmust be remenbered that the aim and
objective of Article 31-B is to nmake the nost conprehensive
provision for saving agrarian reform |egislation from
i nvalidation on the ground of infraction of any provision in
Par t 111 and it must, therefore. be so interpreted as to
have the necessary sweep and coverage. It is an elenen-
tary rule of construction that a statutory provision mnust
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always be interpreted in a nanner which would suppress the
m schi ef and advance the renedy and carry out the object and
purpose of the legislation. Mreover, we rmust not forget.
as pointed out by M. Justice Holnmes, that it is the Con-
stitution that we are expanding. Qur Constitution has a
soci al purpose and an economi c m ssion and every article of
the Constitution nust. therefore. be construed so as to
advance the social purpose and fulfil the economic mssion
it seeks to acconmplish. The Court nust place an expansive
interpretation on the |anguage of Article 31-B so as to
carry out the object and purpose of enacting that article.
We rmust, in the circunstances, hold that Article 31-B is
sufficiently wide to protect legislation not only where it
takes away or abridges any the fights conferred by any

provisions of Part |ILl, but also where it
804
is inconsistent with any such provisions. It rmust follow a

fortiori~ that even if the second proviso to clause (1) of
Article 31A is construed as not conferring any fundanenta
right but nerely Jinposing a restriction on |egislative

conpetence, the Act, in so far as it contravenes or is
i nconsi stent with the second proviso to clause (1) of arti-
cle 31A would still be saved frominvalidation by Article
31-B.

But we are clearly of the viewthat the second proviso to
cl ause(1) of Article 31A does confer a fundanenta

ri ght. This conclusion is inevitable if we Ilook at the
conspectus . of the provisions-contained in Article 31 and
31A These provisions occur under the heading "Right to
Property" and they -define and del i mt the right to
property guarantied under Part 11l of the Constitution

Article 31, clause (1) protects property agai nst deprivation
by executive action which is not supported by |aw It is
couched in negative |anguage, but, as pointed out by S R

Das, J., in State of Bihar v. Kanmeshwar Singh(1l)’'' it con-

fers a fundanental right in so far as it protects private
property from State action. The only limtation put upon
the State action is the requirenent that the  authority of
law is pre-requisite for the exercise of its power 'to de-
prive a person of his property. This confers sone protec-
tion on the owner, in that, he will not be deprived  of
his property save by authority of lawand this protection.s
the neasure of the fundanental right. It is~ to -enphasise
this imunity fromState action as a  fundanental right
t hat”’ t he cl ause has been - worded in negative
| anguage". Article 31, «clause (1) thus, by giving linted
imunity from State action, confers.a fundanental right.
Clause (2) of Article 31 then proceeds to inpose limtation
on the exercise of |egislative power by providing that no
property shall be conpul sorily acquired or requi sitioned
save for a public purpose and save by authority of |aw which
provides for acquisition or requisitioning of property for
an amount which may be fixed by such | aw or which rmay be
determ ned in accordance with such principles and given in
such manner as nmmy be specified in such law. This clause is
al so couched in negative | anguage, but it confers a funda-
mental right of property on an individual by declaring that
his property shall not be liable to be compul sorily acquired
or requisitioned except for a public purpose and the |aw
whi ch aut horises such acquisition or requisitioning nmust
provide for "payment of an anobunt which nmay be either fixed
by such law or which may be deternmined in accordance wth
the principles and given in the manner specified in such
[ aw'. The Iimtation i nposed on the power of the |egisla-
ture to nake a | aw authorising acquisition or requisitioning
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of property is the neasure of the fundanental right con-
ferred by the clause. It was for this reason pointed out
by this Court in RC Copper v. Union of India(2):

"The function of the two clauses--clauses (1) and (2) of
Article 31 is to inpose limtations on the power of the
State and to declare the corresponding guarantee of the
individual to his right to property. Linmtation on the
power of the State and the guarantee of right are plainly
conpl ementary" (Enphasis supplied). Article 31A

(1) [1952] S.C.R 889 at 988.

2 ) [1970] 3 S.C R 530 at 569.
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carves out an exception to the applicability of Article
31--and also Articles 14 and 19--and inmunises certain
categories of ~agrarian reformlegislation from attack on
the ground that they violate any, of these three articles.
Even if any agrarian reformlegislation falling within the
specified categories infringes Articles 14, 19 and 31, it
woul d- not be invalid. “Having regard to the high objective
of bringing about agrarian reformin the country with a view
tO _inproving thelife conditions of the cormbn nan, such
agrarian reform legislationis not required to neet the
chall enge of ‘any of these three articles. But, in order
to earn this immunity, the first proviso requires that such
agrarian reformlegislation when nade by a State nust re-
ceive the assent of the President. That is a condition for
the applicability of the exception contained in Article 31
A. Then follows the second proviso which enacts an exception
to this exception. It says that even where a | aw makes any
provision for acquisition by the State. of any estate and
thus falls within one of the categories” specified in Arti-
cle 31A, it would not qualify for immunity under me provi-
sions of that article, if it seeks to acquire any portion of
the land held by a person under his personal cultivation
which is within the ceiling linmt applicable to him under
any law for the time being in force and such a |l aw, in order
to be valid, would have to provide for paynent of conpensa-
tion at a rate which shall not be | ess than the market val ue
of the land sought to be acquired. This provision is also
couched in negative |anguage like clauses (1) and (2) of
Article 31 and it inposes a fetter on the exercise of t he
| egi slative power of the State by providing that the State
shall not be entitled to nake a | aw aut horising acquisition
of land held by a person under his personal cultivation
within the ceiling limt applicable.to him unless the 1aw
provi des for paynment of conpensation at a rate not |ess than
the market value. This limtation on thelegislative power
of the State is the measure of the fundanental right con-
ferred on the owner of the land. It is by inmposing limta-
tion on the exercise of legislative power that protectioniis
given to the owner in respect of the land held by him under
his personal cultivation within the ceiling linmt. Restric-
tion on legislative competence and confernent of right on
the holder of land within the ceiling limt are conpl emen-
tary to each other. They are nerely two different facets of
the sanme provision. Wiat is linmtation of |egislative power
from the point of view of the State is conferment of right
from the point of view of the holder of land wthin the

ceiling limt. The former secures t he latter. The
second provi so in effect guar ant ees protection to
the holder against acquisition of that portion of his |and
whi ch is within the ceiling lint except on paynent of
the market value of such land. It will, thus, be seen that

the second proviso clearly confers a right of property on a
person holding |and under his personal cultivation. This
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interpretation was, however, assailed by the appellants on
the ground that it would convert the second proviso. into a
substantive provision and that would be contrary to the well
recogni sed canon of construction that a proviso nmust be read
so. as to. carve out fromthe nmain provision something which
would otherwise fall withinit. Now, it is true that the
proper function of a proviso is to except or qualify sone-
thing enacted in the substantive clause, which, but for the
provision would be within that clause but ultimtely, as
poi nted out by this
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Court in Ishverlal Thakorelal Alnmaula v. Mbtibai Nagl i b-
hai (1) "--the question is one of interpretation of’ the
proviso: and there is no rule that the proviso nust always
be restricted to the anbit of the main enactnent”. Her e,

the intention of the legislature in enacting the second
proviso is-very clear and that is to ensure paynent of ful
mar ket val ue as conpensation to a person in personal culti-
vation of his land where a portion of the land within the
ceiling limt applicable to himis acquired by the State
Gover nment . But ~for the second proviso, even if a |aw
aut horising acquisition of land within the ceiling limt did
not provide for paynent of conpensation, it would be pro-
tected frominvalidation under Article 31A. That was not a
result which the Parlianent favoured. Parlianment was anx-
ious to protect the interest of the small hol der, the comon
man who holds land within the ceiling imt and therefore
enacted the second proviso requiring that a law which
permits acquisition of land within the ceiling limt nust
provide for conpensation-at a rate not |less than the market
val ue. The second proviso in fact restores the right of
property with added vigour in-case of small holdings of
land. it goes nuch further than Article 31, clause (2) and
provides a |larger protection, inthat, clause (2) of Article
31. merely requires that a law authorising acquisition
should fix an anount to be paid for the  acquisition or
specify the principles.in accordance with which the anount
nmay be determined and the manner in which it nay. be
given--and this my be very nmuch less than the market
val ue--while the second proviso insists that at the |east,
full market value nust be paid for the acquisition. Thus,
there can be no doubt that the second proviso confers .  a
right--and this right is higher than the one under cl ause
(2) of Article 31---on a person in respect of such portion
of and wunder his personal cultivation as is wthin the
ceiling limt applicable to himand if the Act, by creating
an artificial concept of a famly unit and fixing ceiling on
hol ding of agricultural |and by such famly wunit, enables
land within the’ <ceiling limt to be acquired wthout
payment of full narket value, it would be taking away or
abridging the right conferred by the second proviso. In
that event too, it would be protected by Article 31-B since
it is included in the Ninth Schedul e.

Before we part with this contention based on Article
31-B, we nust refer to one other argunment advanced on behal f
of the appellants with a viewto repelling the. applicabili-
ty of Article 31-B. The appellants |eaned heavily on the
Expl anation to. section 3 of the Constitution (Seventeenth
Amendnment), Act, 1964 and urged that this Explanation shows
that an acquisition made in contravention of the second
proviso to clause (1) of Article 31Ais void and does not
have the protection of Article 31-B, even if the |Iaw under
whi ch such acquisition is made is included in the Nnth
Schedul e. We do not think this contention is well rounded
and in fact not much argunent is needed to negative it. The
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Constitution (Seventeenth Anendrment) Act, 1964 was enacted
by the Parlianent with a view to. expanding the scope of
Article 31A by enlarging the neaning of the expression

(1) [1966] 1 S.C. R 367 at 373.
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"estate’ 'and while doing so, the parlianent added the
second proviso to clause (1) of Article 31A The N nth

Schedul e was al so anended by including certain State enact-
nments relating to agrarian reformin order to renove any
uncertainty or doubt that may arise in regard to their
validity. One of the State enactnments included in the N nth
Schedul e by this amendnment was the’ Rajasthan Tenancy Act,
1955 which was added as Entry 55. Section 3 which anended
the Ninth Schedul e carried the followi ng Expl anation
"Expl anati on. - - Any acqui sition nmade
under the Raj asthan Tenancy Act, 1955 (Rajas-
than Act 111 of 1955), in contravention of the
second proviso to clause (1) of article 31A
shall, to the extent of the contravention, be
voi d. "

Thi's Expl anation, contended the appellants, explained
the scope and effect of the inclusion of an enactnment in
the N nth Schedul evis-a-vis contravention of the second
proviso to  clause (1) of Article 31A and indicated the
parlianmentary intent that such inclusion is not intended to
save the enactnent fromthe invalidating consequence of the
contraventi on. It was urged-that, by taking the illustra-
tion of the Rajasthan Tenancy Act., 1955, the Explanation
sought to ‘explain and-clarify that Article 31-B is not
i ntended to be construed as validating contravention of the

second proviso to clause (1) of Article 31A Thi s
contention, which seeks to treat the Explanation as illus-
trative in character, is clearly fallacious. It is true

that the orthodox function of an explanation is to explain
the meaning and effect of the main provision to which it is
an explanation and to Cl ear up any doubt or anbiguity in

it. But ultimately it is the intention of 'the |legislature
whi ch is paranount and nere use of a | abel ‘cannot control or
deflect such intention. It nust be renenbered that the

| egislature has different ways of expressing itself ‘and in
the last analysis the words used by the legislature alone
are the true repository of the intent of the legislature
and they nust be construed having regard to the context and
setting in which they occur. Therefore, even though t he
provision in question has been called an Explanation, —we
must construe it according to its plain | anguage and not on
any a priori considerations. The Explanation does no nore
than provide that so far as the Rajasthan Tenancy Act, 1955

is concerned, if any acquisition is nade under it
in contravention of the second proviso to clause (1) of
Article 31A, it shall, to the extent of the contravention

be void. Cbviously, this Explanation was rendered neces-
sary, because otherw se, acquisition under ‘the Rajasthan
Tenancy Act, 1955, even if in contravention of the  second
proviso to clause (1) of Article 31A, would have been valid
under Article 31-B and that result the Parliament did not
wish to produce. It was manifestly not the intention of
the Parlianent that acquisition made under any enact nent
included in the N nth Schedule should be void where it
conflicts wth the second proviso to clause (1) of Article
31A and that Article 31-B should not protect it frominval -
idation. |f such had been the intention of the Parlianent,
it woul d have been expressed in clear and unamnbi guous terns
by providing that an acquisition nade under any enactnent
included in the Ninth Schedule, in contraven-
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tion of the second proviso to clause (1) of Article 31A
shall, to the extent of the contravention, be void. Parlia-

ment woul d not have resorted to the device of picking out
one legislation fromthe enactments specified in the N nth
Schedul e and declared only in relation to that |[|egislation
that any acquisition nmade under it in contravention of the
second proviso to clause ( 1) of Article 31A shall be void.
The Explanation, in our view, far from supporting the con-
struction contended for on behalf of the appellants, nili-
tates against it. W my also in the passing refer to the
view taken by the Allahabad H gh Court in regard to the
true neaning and effect of Article 31-Bin relation to the
second proviso to clause (1 ) of Article 31A. The Al a-
habad Hi gh Court took the view in a decision given on 14th
Novenber, 1975 which.is the subject-matter of Gvil Appea
No. 1307 of 1976 in this Court t hat t he second
pr.ovi so to clause (1) of Article 31A places restriction
only on executive action and not on |legislative action and
since Article 31-B validates nerely enactments specified
in the Ninth Schedul e: and not the executive action taken
under those enactnments, the placing of the Act in the
Ni nt h Schedul'e does not dispense with the requirenment that
executive action taken by the State in the shape of acqui-
sition under the Act should conformto. the restriction set
out in the second proviso to clause (1) of Article 31A
This view taken by the Al ahabad H gh Court is a little
difficult '‘to understand. The protection afforded by t he
second proviso to clause (1) of Article 31Ais wundoubtedly
agai nst acquisition by the. State but this protection is
secured by imposing limtation on exercise of |egislative
power and it is the law under the authority of which the
acqui sition is nade which has'to conformto the requiremnent

of this proviso. |If the | aw authorising acquisition does
not conformwth this requirement, it would be void and
the acquisition made under it would be unlawful, but for
Article 31-B. It is.indeed difficult to/'see howthe |aw

authorising acquisition can be valid and’ yet acquisition
mane under it can be void as offending the second proviso to
clause (1) of Article 31A. The view -taken by the Al'l ahabad
H gh Court is plainly erroneous and nust be rejected.

W are, therefore, of the viewthat evenif the Act,
in so far as it introduces an artificial ~concept of a
famly wunit and fixes ceiling on hol di ng-of agricultura

land by such fanily unit, is violative of “the second
proviso to clause (1) of Article 31A it is protected by
Article 31-B by reason of its inclusion in the N nth
Schedul e. We may point out that the same view has been

taken by this Court in a decision given inregard to the
constitutional wvalidity of the Gujarat Agricultural Land
Ceiling Act (27 of 1961) in Hasnukhl al Dayabhai v. State of
Gujarat(1).

This view taken by us in regard to the applicability of
Article 31-B renders it unnecessary to consider whether /in
fact the Act is violative of the second proviso, to clause
(1) of Article 31A. But
(1) (1977) 1 S.C.R 103.
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since full and detail ed argunments were advanced before us on
this question, we do not think it would be right if we
refrain fromexpressing our opinion uponit. W fail to see
how any violation of the seconded proviso. to clause (1) of
Article 31Ais at all involved in so far as the Act creates
an artificial concept of a family unit and fixes ceiling on
hol ding of agricultural land by such famly unit. The
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inhibition inposed by the second proviso. to clause (1) of
Article 31A is against acquisition by the. State of any
portion of |land held by a person under his personal cultiva-
tion which is within the ceiling limt applicable to; him
unless the lawrelating to such acquisition provides for
payment of full market value as conpensation. There are two
basi ¢ conditions which nmust exist before this inhibition is
attracted. One is that land nust be. held by a person under
his personal cultivation and the other is that there must be
aceiling limt applicable to such person. Were these two
conditions are satisfied, the State is prohibited from
acquiring any portion of the land within the ceiling limt
unless the [|aw authorising such acquisition provides for
paynment of conpensation at a rate not |ess than the nmarket
val ue. Now in the present case, the Act has created an
artificial concept of a family unit and aggregated the |and
held by each nmenber of the famly unit for the purpose of
applying thelimtation of ceiling areas. 1t could not be
di'sputed by the appellants that the State Legislature had
l'egi'sl ative conpetence to do so. The only argunent advanced
on _behal f of the appellants was that this device adopted by
the State Legi slature of clubbing together the land held by
each menber of the family unit and supplying the limtation
of ceiling areato the aggregation of such land, would in
many cases have the effect of taking away w t hout paynent of
full market /value as conpensation the |land held by the
wife or mnor son nminor unnmarried daughter, even though it
is withinthe ceiling area applicable to the wife or minor
son or mnor was narried daughter and hence the Act, in so
far as it adopted this device, falls foul of the second
proviso to clause (1) of Article 31A ~But this argunent
ignores the schene determnination of ceiling area adopted
in the Act. There are, as already pointed out by us, two
units recognised by the Act for the purpose of fixing ceil-
ing on holding of agricultural land. One is 'person’ and
the other is 'famly unit’.  Were there is a famly unit as
defined in the Explanation to clauses (1) to section 4., it
has to be taken as a unit for the purpose of determ ning
whether land is held in excess of the ceiling area and for
this purpose all land held by each nenber ~of the fanmily
unit, whether jointly or separately, is required to  be
aggregated and it is deened to be held by the famly  unit.

There, an individual nenber of the family unit is not re-
garded as a unit for the purposes of applying the limtation
of ceiling area. The ceiling linmt in such a case is ap-
plicable only to the fanmily unit and not to an individua

menber of the family unit. It would not, therefore, /be
possible to. say in the case of an individual nenber of the
famly wunit that, when any |and held by himunder his per-
sonal cultivation is taken over by the State under the Act
by reason of the |and deened to be held by the famly unit
being in excess of the ceiling limt applicable to the
famly wunit, the acquisitionis of any land "within the
ceiling limt
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applicable to hinmt' and hence in such a case there would be
no question of any violation of the provision enacted in the
second proviso to clause (1) of Articles 31Ain so far’ as
the land held by himis concerned. It may be that by reason
of the creation of an artificial concept of a famly wunit
and the cl ubbing together of the |and held by each nenber of
the famly unit, one or nore of the nenbers of the famly
unit may lose the land held by them but that cannot be
hel ped because, having regard to the social and economc
realities of our rural life and with a view to nul I'i fying
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transfers affected in favour of close relations for the
purpose of avoiding the inpact of ceiling legislation, a
famly wunit has been taken by the State Legislature as a
unit for the applicability of the linmtation of ceiling
area. It is possible that by reason of this provision some
genui ne holders of land may suffer, some women and mnors
may |lose the land legitimately belonging to them but that
is inevitable when major schenes of agrarian reform are
adopted for w ping out socio-econonmc injustice. It nust
be renmenbered that the legislature can only deal with the
generality of cases and it cannot possibly make provision
for every kind of exceptional situation. Qherwi se the |aw
would be as |loaded with qualifications and exceptions that
it will cases to be intelligible and becone of fertile
source of mischief. Mreover, it is entirely for the |egis-
lature to decide what policy to adopt for the purpose of
restructuring the agrarian systemand the Court cannot
assune the role of an econonm c advi ser or censor conpetent
to pronounce upon the w sdom of such policy. That would be
a matter outside the orbit of judicial review, being a blend
of _policy, politics and econonics ordinarily beyond the
expertise and proper function of the Court. W must accord-
ingly hold that the Act does not conflict with the second
proviso to-clause (1) of Article 31A and cannot be held to
be bad on that ‘account.

The result is that the appeals fail and are dism ssed
with costs. There is to be only one set of costs. There is
al so a batch of special |eave petitions before us and since
they raise only one question, nanely that relating to the
constitutional validity of the Act, they too nust be reject-
ed.

C. A 1307 of 1976.

BHAGMTI, J. This appeal by the State of Uttar Pradesh
is directed against a judgnent delivered bY a Division Bench
of the Hi gh Court of Al'l ahabad answering four questions
referred to it for its opinion by a Single Judge of that
H gh Court in Gvil Mscellaneous Wit Petition No. 9257
of 1975. These four questions arise out  of challenge to
the constitutional validity of certain provisions of UP.
Act No. 1 of 1971 as amended by U.P. Act No. 18 of 1973 and
UP. Act No. 2 of 1975 (hereinafter referred to. as ‘the
amended U.P. Inposition of Ceiling on Land Hol dings Act) and
they are in the followi ng terns:

"1. Wiether the acquisition of 1and under
personal cultivation as surplus after ignoring
sal e deed under section 5(6) of the U P.
Imposition of Ceiling. onLand Hol di ngs Act
is violative of second Proviso to Article 31
-A( 1) of the Constitution ?
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2. Wether ignoring transfer nade | after
24t h January, 1971, other than those excepted:
under Proviso to section 5(6) of the both /in
relation to the determnation of ceiling ~and
surplus area, would anbunt to acquiring any
portion of [|and under personal cultivation
within the ceiling limt applicable to a
person under the ceiling law for the tine
being in force ?

3. VWhether, in spite of the protection
afforded by Article 31-B of the Constitution
by wvirtue of inclusion of U P. Act 1 of 1971
and the two anending Acts, nanely, U P. Act
No. 18 of 1973 and U.P. Act No. 2 of 1975, in
the |X SCHEDULE to the Constitution, conpli-
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ance would still be necessary of the provi-
sions of second proviso to Article 31-A(1) of
the Constitution ?

4. \Wether, in spite of protection having
been given under Article 31-C of the Consti-
tution to U P. Act No. 18 of 1973 and U.P. No.
2 of 1975 by virtue of a declaration nade in
section 2 of each of these Acts that these
Acts are for giving effect to the policy of
the State towards securing the principles
specified in clauses (b) and (c) of Article 39
of the Constitution, is it still necessary to
conply with the provisions of the second
proviso to Article 31-A( 1) of the Constitu-
tion ?

The first two questions were answered by the Hi gh Court
against the State by holding that section 5, sub-section
(6.) of the amended U.P. Inposition of Ceiling of Land
Hol di ngs Act is violative of the second proviso to clause (1
) of Article 31A of the Constitution, inasnuch as it
provides for ignoring all transfers of |and nade after 24th
January, 1971 -save those excepted under the proviso to
that sub-section and thereby authorises acquisition of |and
hel d by a person under personal cultivation wthin the
ceiling limt applicable to him The H gh Court also an-
swered the third .question against the State on the view
that Art. | 31-B does not dispense with the requirenent that
an acquisition nade by the State even if it be under an
enactment specified in the Ninth Schedule, should conform
with the second proviso to clause (1) of Article 31A and if
the acquisition.is violative of that proviso, it would be
void, notwithstanding that the enactnent under which it is
made is included in the "Ninth Schedule. The fourth
guestion was al so answered in the same way by hol ding that
the protection given under Article 31C of the' Constitution
does not extend to violation of the second proviso to cl ause
(1) of Article 31A. The answer given by the H gh Court to
the fourth question is not challenged in the present appea

but the correctness of the answers given to t he first
three guesti ons is seriously assailed before us by the
State.

W will first deal with the third question since it is
obvious that if the answer to that question is in favour of
the State and it is

4--206SCl /77
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held that Act. 31-B protects an enactnent included in the
Ninth Schedul e even fromattack on the ground of violation
of the second proviso to clause (1) of Art. 31A it  would
become unnecessary to consider the first two questions which
raise the issue whether section 5, subsection (6) of the
amended U.P. Inposition of Ceiling on Land Hol dings Act |is
violative of that proviso, for even if it is, it would be
protected by Art. 31-Bin view of the fact that U'P. Act
No. 1 of 1971 as also. the two subsequent anending Act s,
nanely, U P. Act No. 18 of 1973 and U P. Act No. 2 of 1975,
are ’.included in the Ninth Schedule to the Constitution

Now, so far as the third question is concerned, we have
already held, in a judgnent delivered today in Cvil Appeals
1132- 1164 of 1976 arising under the Maharashtra Agricultura

Lands (Ceiling of Holdings) Act, 1961, that Art. 31-B
affords conplete imunity to an enactnent included in the
Ni nth Schedul e agai nst violation of the second proviso to
clause (1) of Art. 31A and such an enactnent is pr ot ect ed
from invalidation on that ground. Having regard to this
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decision, the answer to the third question nust be given in
favour of the State and it nust be held that section 5,
sub-section (6) of the amended U.P. Inposition of Ceiling on
Land Hol di ngs Act, even if it contravenes the second proviso
to clause (1) of Article 31A--a matter on which we do not
wish to express any opinion since it is unnecessary to do
so-in validated. under Article 31-B

We accordingly allow the appeal, set aside the order of
the Hgh Court in so far as it answers the first three
guestions against the State and hold that section 5, sub-
section (6) of the U P. Inposition of Ceiling on Land Hol d-
ings Act iSwvalid and its constitutionality cannot be
assail ed by reason of the immunity enacted in Article 31-

B. The respondent wi |l pay the costs of the appeal to the
State.
C. As. 1040 of 1975 etc.

BHAGMATI, . J. These appeal s by t he State of

Punjab are directed against a judgrment of the Hi gh Court of
Punjab’ and Haryana declaring certain provisions of the
Punjab Land Reforms Act, 1972 unconstitutional on the ground
that they violate the second proviso to clause (1 ) of
Article 31A of the Constitution. The constitutional validi-
ty of the whole Act was challenged in the wit petitions
giving rise to these two appeals, but the H gh Court nega-
tived the /challenge and upheld the constitutional wvalidity
of the Act save in regard to those provisions which create
an artificial concept of a famly and provide for clubbing
together of |and held by each nenber of the famly for the
purpose of applying the limtation of permissible area. W
will briefly refer tothese provisions which have been
struck down by the H gh Court as constitutionally in-
valid. Section 3 is the definition section and clause (10)
of that section define 'person’ to include . inter alia a
famly. The expression 'famly’ is defined in clause
(4) of section 3 by saying that 'famly in relation to a
person neans the person, the wife or husband, as the case
may be, of such person and his or her mnor children, other
than a nmarried m nor daughter. It is obviously an ~artifi-
cial definition of famly because fam |y, as known in  ordi-
nary parlance, would include not only mnor children. but
also major sons and unmarried daughters, whereas

813

"Fam |y’ as defi ned here excludes naj or sons and
unmarri ed daughters. Section 4, sub-section (1) provides
that subject to the provisions of section 5 no person shal
owmn or hold land as | andowner or tenant or partly as /I and-
owner and partly as tenant in excess of the perm ssible area
and sub-section (2) of that section |ays down what shall | be
the permssible area in respect of different/ classes @ of
land. There is proviso. (ii) to sub-section (2) of section
4 which says that where the nunber of nmenbers of a family
exceeds five, the perm ssible area shah be | increased by
one-fifth of the perm ssible area for each nenber in /excess
of five, subject to the condition that additional |and shal
be allowed for not nore than three such nmenbers. Sub-sec-
tion 4 of Sec. 4 has two clauses which reads as fol-
| ows:

"(a) Where a personis a nenber of a
regi stered cooperative farm ng society, his
share in the land held by such society togeth-
er with his other land, if any, or if such
person is a nenber of a fanmly, together with
the land held by every nenber of the famly
shall be taken into account for deternining
the perm ssible area;
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(b) where a person is a nenber of a fam-
Iy, the Iand held by such person together with
the land held by every other nenber of the
famly, whether individually or jointly, shal
be taken into account for determning the
perm ssi ble area.”
It wll thus be seen that under the provisions of the Act
the land held by each nenber of a family as defined in

section 3, clause (4), whether individually or jointly, is
required to be pooled together and taken into account for
determ ning the applicability of the perm ssible area. The

argunent of the respondents, which found favour wth the
Hi gh ' Court, was that these provisions are violative of the
second proviso to clause (1) of Article 31A inasmnuch as
t hey permit _acquisition of land held by a nenber of a
famly under his personal cultivation, though it night be
within the permssible area for an individual, w thout
payment of full market val ue as conpensati on and. hence they
are constitutionally ‘invalid. This view taken by the
High Court is assailed. inthe present appeals before this
Court.

Now, it may be pointed out straightaway that when t he
H gh Court delivered its judgnent on 14th February, 1974
the Punj ab Land Reforms Act, 1972 was not included in the
Ninth Schedul e and hence it was not possible for the State
to invoke the protection of Article 31-B. But subsequently
the Act has been included in the N nth Schedule as Entry 78
by the Constitution (Thirty-fourth Arendnent) Act, 1974
and hence it is nowentitled to the imunity conferred by
Article 31-B. W had occasion to consider a simlar ques-
tion arising under -the Mharashtra ~Agricultural Lands’
(Ceiling of Holdings) Act, 1961 where also an artificia
concept of a family unit is created and | ands held by each
menber of the family unit are aggregated together for the
pur pose of applying the I'inmtation of
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ceiling area. The relevant provisions of the Mahar ashtra
Agricultural Lands (Ceiling of Holdings) Act, 1961 are in
fact al nost identical with the inmpugned provisions of the
Punjab Land Refornms Act, 1972 \Wile dealing w'th the
constitutional wvalidity of the WMharashtra Agricultural
Lands (Ceiling of Holdings) Act, 1961 in Cvil Appeals Nos.
1132- 1164 of 1976, we have pointed out in a - j udgnent
delivered today that these provisions introducing the con-
cept of a family unit and cl ubbing together lLands held by
each nenmber of the family unit and applying the |limtation
of ceiling area in reference to the aggregation of such
| ands are not violative of the second proviso to clause (1)
of Article 31A and even if they were, they are protected by
Article 31-B. The reasoning which has prevailed with us for
sustaining the validity of the provisions “of the Mharash-
tra Agricultural Lands (Ceiling of Holdings) Act , 1961
must apply equally in the present cases arising under the
Punjab Land Reforms Act, 1972 and we nust hold that the
i mpugned provisions of the Punjab Land Reforns Act, 1972 are
not in conflict with the second proviso to clause (1) of
Article 31A and in any event, they are protected frominval -
i dation under Article 31-B

W rmay point out that the sane view has been taken by
this Court in regard to the constitutional validity of the
rel evant provisions of the Qujarat Agricultural Land Ceil-
ing Act (27 of 1961) in Hansnukhlal v. State of GQujarat. (1)
The rel evant provisions of the Punjab Land Reforms Act, 1972
are alnpst the same as those of the Gujarat Agricultura
Land Ceiling Act (27 of 1961) which were upheld as constitu-
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tionally valid in Hansnmukhl al’s case (supra).

We accordingly negative the challenge to the constitu-
tional wvalidity of the Punjab Land Reforns Act, 1972 and
hold that it does not suffer fromany of the constitutiona

infirmties alleged in the wit petitions. The appeal s
are accordingly allowed with costs in favour of the appel-
lant. There will be only one set of costs.

KRI SHNA | YER, J.--Legal challenges to the constitution-
ality of agrarian transformation through legislation die
hard in our divided society, as is evidenced by this ava-
| anche of appeals, by special |eave, fromthe H gh Courts of
Maharashtra, Punjab and All ahabad. The naive expectation
that new incarnations in court of dead confrontations be-
tween land legislation and the Constitution nay be finally
laid to rest by a |arger-than-1legal discussion has pressured
me into witing a separate opinion where concurrence with mny
| earned brethren should have spared this seenmingly otiose
exerci se:

Al't hough the mmjuscul e argunentation, which has nmarked
the formdable forensics of this litigation at the Hgh
Court ~lTevel, has ranged over |arge issues, Shri Tarkunde,
who | ed the mai n argunents for one side, has discrimnnating-
Iy dwi ndl ed down his subm ssions before us to two mnuscule
i ssues which, nevertheless, armof |ethal nmonent, if accept-
ed. The recurrence of attacks on the vires of land reform
| aws, even. after being inpregnably barricaded by the Ninth
(1) [1977] 1 S.C.R 103
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Schedul e, constrains me to set out at some |length the broad
per spective which courts must possess in such confrontation
situations. Qur Constitution is tryst with destiny, pream
bled with Inscent solemity in the words 'Justice--social
econom c and political’. The three great branches of Gov-
ernnent, as creatures of the Constitution, nust renenber
this promse in their functional role and forget it at their
peril, for to do so will bea betrayal of those high values
and goals which this nation set for itself in its objectives
Resol ution and whose el aborate sunmmation i's in Part. |V of
the paranmount parchnent. The history  of ‘our country’s
struggl e for independence was the story of a battle between
the forces of socio-econom c exploitation-and the masses of
deprived peopl e of varying degrees and the Constitution sets
the new sights of the nation. To mss the burning econoncs
and inperative politics of the Fundanental Law and to focus
fatuously on |l egal |ogomachy and pettifogging casuistry
is to play truant with its nessiahnismand to defeat t he
sweep of its humanism Once we grasp the dharma of the
Constitution, the new orientation for the karma of adjudica-
tion beconmes clear. Qur rounding fathers, ~aware of our
social realities and the inner workings of history and human
relations, forged our fighting faith, integrating justice in
its social, econonic and political aspects.  Wile contem
plating the meaning of the Articles of the Organic law, the
Supreme Court shall not di sown Social Justice.

We nust realise the vital role in Indian econom c inde-
pendence that the |land question plays before approaching

t he constitutional issues wurged before us. The caste
system and religious bigotry seek sanctuary in the |and
system Soci al status syndrone, resisting the egalitarian

reci pe of the Constitution, is the result of the hierarchi-
cal agrarian organisation. The harijan serfdom or dal it
prol etarianism can never be dissolved without a radica
redi stribution of |and ownership. Devel opment strategies,
i ncore diffusion programres and enpl oynment opportunities,
why, even the full realisation of the social and economc
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potential of the 'green revolution’ demand agrarian reform

M chael Cepede, Professor and |Independent Chairman of
the FAO Council, after studying the |ink between the green
revolution and | and reformnms has concl uded:

" land reform far from being
i nconmpati bl e with the Gceen Revolution, is
essential to its successful continuation. In
any case, unless the new techniques are
qui ckly made avail able to peasant farnmers, the
social situation wll before. 1long becone
expl osi ve. If land workers are thwarted in
their expectation of jobs under the Geen
Revol ution, they will have no alternative but
to mgrate to a hopeless existence in the
subur ban shanty towns.

As. an Indian friend once said to ne,
unl'ess the peasant is allowed to participate
fairly soon in the Green Revolution, it wll
qui ckly change <colour. If it is to remain
gr een,
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wor kers-on the |land rmust no | onger be exploit-
ed as they are now, there nust be a structura
reform which neans first and forenost |and
reform'
(The Green Revol ution and Enpl oyment--by M chael CEPEDE
-- International Labour Review, Vol. 105, 1972--P. 1)
The intimate bond between poverty and hierarchy in agrarian
soci eties, the inpact of the social framework of agriculture
on the castesystem the inhibition of feudal tenures on the
productive energies of the peasantry, are subjects which
have been studi ed by cultural anthropol ogi sts, sociologists
and econonmists and, in consequence, the Constitution has
included agrarian reformas a crucial conmponent of the New
O der.

In a recent publication by the Institute of Economc
Gowth, the inter-connection between |land reform class
structure and the powerelite has been high-lighted:

"The significance of land reform is
obvious if one keeps in-view the predom nantly
agrarian character of nbst ~ Asian Countries.
The majority of populations in the  Asian
region live in villages where |land constitutes
not only the main source of~ |ivelihood but
al so the basis of social stratification power
"structure, famly organisation and belief
systenms. Land reformwhich is intended 'to
pronmote changes in inland rel ations is
bound to exercise a far-reaching influence
not only on the pattern of agricultural trans-
formation but of rural transformation as a
whol e.

It should be borne in mind that changes
in land relations are not only propellers  of
soci o- econom ¢ change, they are also recipro-
cally influenced by changes in the econonic,
technol ogi cal, social, political and ideol ogi-
cal spheres. Analysis of the inmpact of |and
reforns, therefore, has to be attenpted with
an awareness of devel opnent in the tota
soci al situation. Further, countries in Asia
exi hibit many points of simlarity as well as
of divergence in respect of |land reform pro-
grammes and their inmpact on socio-economc
changes. "
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(St udies in Asi an Soci a
Devel opnent--McGraw Hi | | Publishing Co., Ltd.
p. 5).
Smal |  wonder that the framers of the Constitution were

stirred by the proposition that freedomin village India
beconme’s "free’ only when the agrarian conmmunity comes into
its own and this necessitates radically re-drawing the rura
real estate nap. A sensitied awareness of this background
is essential while assessing the legal nerit of the subms-
sions made by Shri Tarkunde which has fatal potentia
vis-a-vis the three inpugned | egislations in question.

We are directly concerned, in considering the crowd of
appeals fromthe three High Courts, with Arts. 31A(1)* and
31- B whi ch
* |Inits present shape, it was recast by the Constitution
(Fourth) Amendrent Act.
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cane into the Constitution shortly after and as the very
Fi'rst “Amendnment to the Constitution. The relevance of |[|and
reforns and their forensic inviolability was then stressed

in_Parliament by the Prime Mnister who noved the Bill in
this behal f. He explained the quintessential aspect of the
problem | quote it here because the voice of Parlianent

belights, when played back, the words of the Articles to
better appreciate their inport and anplitude:

"“Shri Jawaharlal Nehru :.. Wen | think
of this Article. (Art. 31) the whole ganut of
pi ctures comes up before ny mnd, because this
article deals with the abolition of the za-
mi.ndari -~ system with land laws and agrarian
reform . ....

Now, ... a survey of the world today, a
survey of Asia today will lead any intelligent
person to see that the basic and the primary
problemisthe land .problemtoday in Asia, as
in India. And every day of delay adds to the
difficulties and dangers apart frombeing an
injustice iniitself ......

I am not going into the justice or
injustice of but-_amlooking at it purely from
the point of view of stability. O course, it
you go into the justice or injustice, you have
to take a longer view, not the justice of
today, but the justice of yesterday al so.

We do not, want-anyone to suffer. But ,
inevitably in big social changes sone people
have to suffer. W have tothink in term s/ of
| arge schenes of social engineering, not petty
reforns but of big schenmes. like'that | .....
Even in the last three years or so sone very
i mportant neasures passed by State Assenblies
and the rest have been held up. No doubt, as I
said, the interpretation of the Court nust be
accepted as right but you, | and the ~country
has to wait with social and econonmic condi-
tions--sCcial and econonic upheaval s-and we
are responsible for them How are we to neet
them ? How are we to nmeet this challenge of
the times ? Therefore, we have to think 1in
terns of these big changes, |and changes and
the like and therefore we thought it best to
propose additional articles 31A and 3B and
in addition to that there is a Schedule at-
tached of a nunber of Acts passed by State
Legi sl atures, same of which have been chal-
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| enged or mght be chall enged and we thought
it best to save themfrom long delays and
these difficulties, so that this process of
change which has been initiated by the
States should go ahead."

(Constitution First Arendment Bill Debates,
d/ 16-5-51).

We now know the high seriousness and wi de sweep of the
constitutional provisions falling for construction. The
purpose of Art. 3IBis confernent of total inmunity from
chal |l enge on the score of violation of Part Ill. The words
used are as conprehensive as English

818
| anguage permits. And there is no justification. to narrow
down the pervasive operation of the protection, once we
agree that the legislation relates to agrarian reforns.

| have; right at the outset, hamered honme the strategic
signi fi cance of land refornms in the planned devel opment . of
our resources, the restoration of the dignity and equality
of ~the individual and the consolidation of our econonic
freedom No | and reforns, no social justice. And so, the
franers of the Constitution, finding the fearful prospect of
agrarian re-structuring being threatened by fundanenta
rights’ archery, decided to armour such reform programes
with the sheath of invulnerability viz., the Ninth Schedul e
pl us Art. 3IB. Once included in this Schedule, no |and
reform law shah be arrowed down by use of Part |I1I. A
conpl ete protection was the object of the 1st Amendnent, and
to blunt the edge of this purpose by interpretative tinker-
ing with legalistic skills is to cave in.or assist unwt-
tingly the slowing down of the process which is the key to
social transformation. The |istening posts of the constitu-
tional court are located, not inlittle ‘grammar nor in
| exi cography nor even in pedantic reading of | Provisos and
Expl anati ons based on vintage rules but in 'the profound
forces which have led to the provision and in | the conpre-
hensi ve concern expressed in the wi de | anguage used. Wi | e
any argunent in Court has .to be decided on a study of the
meani ng of the words of the statute vis-a-vis/'the constitu-
tional provisions, the very great stakes of the country in
agrari an | egi sl ati on, whi ch  we have been at ~pains to
enphasi ze, enjoin upon the Judges the need to  bestow the
cl osest circunspection in evaluating invalidatory conten-
tions. Every presunption in favour of validity, seman-
tics permtting, every interpretation upholding vires,
possibility existing, must nmeet with the approval of the

Court. O course, if any of the provisions of the Act,
tested by the relevant constitutional clause, admts of no
reconciliation, the Act nust fail though, since the Court
has its functional limtation in rescuing a legislature out

of its linguistic folly.

I may here briefly set out the circunstances  which
account for these appeals. Maybe, | may also state pithily
the nature of the attenpted constitutional invasion on +the
| egi sl ative provisions. The appellants have —arrived in
three batches. The first set of appeals is by I|andlords
from Maharashtra whose chal | enge of the Maharashtra Agricul -
tural Lands (Ceiling on Holdings) Act, 1961 (Act No. 27 of
1961 ) as amended, (especially ss. 4 and 5) proved ineffec-
tual in the H gh Court and they seek better fortune by
urging sone of the same argunents nore sharply in this
Court. The next bunch of appeals is by the State of Punjab
whi ch conpl ai ns about the H gh Court’s conclusion of
unconstitutionality of s. 5(1) of the Punjab Land Reforns
Act, 1972. The third group is by the State of U P. some of
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the provision’s of whose |and. reform | aw have been decl ared
ultra vires by the High Court, and the aggrieved State
contests that ratiocination as horrendously wong. For easy
reference hereafter, | will abbreviate the three statutes as
the Mharashtra Act, the Punjab Act and the U. P. Act. The
provi sions under attack are substantially
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simlar in nature, and the argunents before us |ikew se have
been nore or less identical. One conmon feature of all the
three enactnments is that they are all included in t he

Ninth Schedule to the Constitution, although it nust be
stated that the Punjab Act, at the tine the H gh Court
deci ded the case, had not been so included. Since the three
Acts enjoy the inmmunity ensured by Art. 31-B, the exam na-
tion by this Court of the questions nooted has to be on that
footi ng. That Chinese Wall of protection still | eaves
vul nerabl e chi nks, according to Shri Tarkunde, and his najor
offensive is based on the second proviso to Art. 31-A(1).
He derives fromthe proviso thereto a |legislative incompe-
tency if sonme mandated conditions inplied therein are not
fulfilled and the failure to conply with this requirenent by
all three Acts spells- their invalidity.

The broad-spectrumattack in the High Courts, based on
many grounds, having been given up, we may focus first on
the relevant portions of Arts. 31-A and 31-B and the Ninth
schedul e, before comng to the specific sections of the Acts
which allegedly violate, with fatal i npact, the constitu-
tional prescriptions or prohibitions. Shri Tarkunde hinself
followed this line in his argument.

Speaki ng generally, the gravanen of the charge, in al
the three instances, is in creating an-ersatz 'person’ or
artificial famly for the purposes of the Acts, contrary to
the inplicit requirement of the 2nd proviso to Art. 31A(1),
and in presenting a curious ceiling limt for such a ’'fam-
Iy’ regarding | ands in personal cultivation. W will con-
sider this principal argunent closely.

Article 31-B reads thus:
"31-B. Validation of certain Acts and ~Regul a-
tions

Wthout ~ prejudice tOthe generality of
the provisions contained inArticle 31'A none
of the Acts and Regulations specified in the
Ninth Schedule nor any of the provisions
t hereof shall be deened to be void, or ever to
have becone void, on the ground that such Act,
Regul ation or provisionis inconsistent wth
or takes away or abridges any of the rights
conferred by, any provisions of this Part,
and notw thstanding any judgnent, decree ' or
order of any court or tribunal to the con-
trary, each of the said Acts-and Regul ations

shal I, subject to the power of \ any conpetent
Legi slature to repeal or anend it, continue in
force.™

Its obvious object is to save land reformlaws from being
shot down by the constitutional mssiles of Part |I11.
Conceding this, counsel argues that what is repulsed is
attack based on rights under Part 111 but other infirnmties
are not cured by Art. 3IB. One such infirmty, |egislative
i nconmpetency, is the foundation of hiss argunent. Before
critically appraising a contention, one nust synpathise with
the submssion. So we nay read Art. 31A(1) to the extent
rel evant:
820

"31A. Saving of laws providing for acquisition
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of estates,
etc :--

(1) Notwi thstandi ng anything contained
inarticle 13, no law providing for--

(a) the acquisition by the State of any
estate or of any rights therein or the extin-
gui shment or nodification of any such rights,
or

(b)- the taking over of the managenent of
any property by the State for a linmted period
either in the public interest or in order to
secure the proper managenent of the property,
or

(c) the anml gamation of two or nore corpo-
rations either in the public interest or in
order to secure the proper managenent of any
of "t he corporation, or

(d) the extinguishnment or nodification of
any rights of managi ng agents, secretaries and
treasurers, nanaging directors, directors or
managers of corporations, or of any voting
fights of sharehol ders thereof, or

(e) the extinguishment or nodifications of
any ri ghts accruing by virtue of any agree-

ment, lease or licence for the purpose of
searching for, or winning, any mneral or
mneral oil, or the premature term nation or
cancel | ati on of “any such agreenent, |ease or
| i cence,

shal ' be deened to be void on the ground
that it -is inconsistent with, or taken away or
abridges any of the rights conferred by Arti-
cle 14, Article 19 or Article 31;

Provided that where 'such lawis a |aw
made by the Legislature of a State, the
provisions of this article shall not apply
thereto unl ess such |law, having been reserved
for the consideration of the President, has
received his assent:

Provided further —that ~where any |aw
,makes any provision for the acquisition by
the State of any estate and where any |and
conprised therein is held by a~ person under

his personal cultivation, it shall not be
lawful for the State to acquire any portion of
such land as is within the ceiling /linit

applicable to himunder any law for the tine
being in force or any building or structure
st andi ng thereon or appurtenant t her et o,
unless the lawrelating to the acquisition of
such land, building or structure, provides for
paynment of conpensation at a rate which  shal
not be less than the market value thereof."
Al the Acts relate to the acquisition by the State  of

estates, in the sense that surplus | ands above the ceiling
[imt are taken away
821

by the State. Wile this is pernissible, notwthstanding
any violation of Arts. 14, 19 and 31, the second proviso to
Art. 31A(1) by a negative prescription, inmposes |egislative
i ncompetence in certain circunstances. Shri Tarkunde reads
the proviso in a manner not so easy to follow. Even so, to
understand the argunment one has to follow counsel’s chain of
reasoning. Firstly, he persuades us that where any land is
held by a person in hi’'s actual cultivation, the State
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cannot acquire any portion of such land as. is within the
ceiling limt applicable to himunder any |aw unless the | aw
relating to the acquisition of such | and provides for pay-
ment of conpensation at a rate not |less than the , market
val ue thereof. He is right.

In none of these Acts is conpensation on that scale
payabl e. The next question is whether the acquisition of
land is belowthe ceiling imt. To nmake good this part of
his argument, he calls in aid Art. 367. That Article im
ports the application of the General Causes Act, 1897,
for the interpretation of the words used in the Constitu-
tion and so the expression ’'person’ wused in Art. 31A
(Second Proviso) nust bear the nmeaning assigned to it by s.
2(12) of the Ceneral O auses Act. Counsel states that the

Acts in qguestion define "famly' and "famly unit’ in a
bi zarre manner, by providing for ceiling limt for 'famly
unit’ incongruously with the natural concept of family but

fabricated in the foundry of the statutes, the |aws have
violated the ceiling for the individuals conprising the
famly. By reading ss. 4(1) and 5 of the Maharashtra Act
and s. 4(1) and s 5 read with r. 5(4) of the Punjab Act,
counsel tried to nmake good his contention that there was a
flagrant departure fromthe concept of ’'person’ as defined
ins. 2(12) of the General C auses Act. By doing this, the
| egi sl ature treated one person's separate land as |and
of the famly unit and deprived the wfe and mnor child
of the right to hold lands within the ceiling limt. By
this recondite reasoning, Shri Tarkunde urged that the
| egi slature  had transgressed the Iimts of their conpetency
whi ch rendered the | egislations void, not because any funda-
mental right in Part 111 had been flouted but because the
[imtation on |legislative conpetency witten into the second
proviso to Art. 31 A had been breached.

Counsel fought shy of reading into the 2nd proviso to
Art. 31A(1) a fundanental right conferred on persons hol di ng
lands below the ceiling Iimt 1in personal «cultivation
This |legalist dexterity becanme necessary because Art. 3IB
on its plain and plenary terns, was a sovereign . renedy
agai nst all abridgenment of or inconsistencies 'wth fundanen-
tal rights under Part 1l1l. The sweep of this provision, the
par amount purpose it was designed to serve and the. anpli-
tude of its |anguage versus the narrowness of the construc-
tion put, the desperate interpretative crevices ~created,
frustrative of its main object, and the reliance on the
structure of Art. 13 to understand the anatony of Art.
31B--this was the gut issue on which nost ~of the debate
centred. Equal |y inmportantly, whether the prescription /in
the said 2nd proviso was a guaranteed fundanental right
expressed in enphatic negative and as an exception to an
exception or was it solely a limtation on legislative power
wi thout creating a corresponding right intany person--this
too occupi ed the centre of the stage.
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The Punjab and Haryana High Court, in the judgnent
under appeal, has ventured the view that the provision
relating to 'famly’ and fixation of land ceiling for such
units is not agrarian reform This extrene dictum discloses
the easy possibility of judicial solecismwhen courts wear
| egal blinkers while adjudging questions of agronomcs,
nati onal reconstruction arid sociological programmes in the
setting of devel oping countries. Professional innocence of
current economcs, anthropology and sociology, in essen-
tials, while rendering constitutional verdicts on devel op-
mental law s, is forensic guilt.

In State of Kerala & Anr. v. Silk Manufacturing (Wag.)
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Co. Ltd. etc.(1) the considerable anplitude of agrarian

reform in developing countries has been explained. | f
India lives in her wvillages, if a huge mgjority of its
people live or starve on agriculture and under agrestic

sub-culture, every thing that pronotes rural regeneration
and the welfare of the agricultural community is agrarian
reform This being the conceptual sweep of the expression
all reasonable strategies for the limtation of holdings and
maxi m zation of surplus |lands for distribution to the |[|and-
less and designing a hopeful rural future obviously fal
wi thin the expanding projects of agrarian reform To argue
nore is to |abour the obvious and to interpret liberally is
an obligation to the Constitution

Assuming that the legislations in question are neasures
of agrarian reform-and they are-W have to dissect and
di scover the nature of the objection based on the 2nd provi -
so to Art. 31 (1) and deci de whether the protective w ngs of
Art. 3B are w de enough to take in these |egislations and
repel the inmputed infirmty.

Art. 3B categorically states that’ none of the Acts
specified in the N nth Schedule nor any of the provisions

thereof, shall ~be deened to be void on any conceivable
ground rootedin Part I1l1. Even if such Act or provision is
i nconsi stent with any provision of Part 111 it shall not be
i nval i dat ed. Even if such Act or provision takes away or
abridges any of the rights conferred by any provisions of
Part IIl it shah continue in force.. In short, no matter
what the grounds are, if they are traceable to Part lii in

whatever form they fail in the presence of Art. 3IB. No
mast er of English | egal diction could have used, so tersely,
such protean words which in their potent totality bang, bar
and bolt the door agai nst every possible invalidatory sally
based on Part I11. And Article 31A(1) being in Part |I11
Shri Tarkunde’s ' 2nd proviso’ bullet cannot hit the target.
Nor are we inpressed with the cute argunent that the phrase-
ology of Art. 3IB nust be correlated to Art. 13 and read
with a truncated connotation. Legal |egerdemain is of no
avail where larger constitutional interests are at stake.
Shri  Tarkunde concedes that if we read the 2nd proviso
to Art. 31A(1l) as conferring a fundanental right on every
person in personal cultivation of |and below the ceiling
[imt. Art. 3B is an effective answer to his contention
And so he has striven to nake the point that what the said
proviso does is not to confer a right but to clanp down a
[imtation on | egislative conpetence. The proviso,
(1) [1974] 1 S.C. R 67|
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according to counsel, inposes an enbargo. on the |egislature
agai nst enacting for acquisition of |ands belowthe ceiling
[imt without providing for paynment of conpensation at a
rate which shall not be less than the market val ue thereof.
The fallacy of this subnmission lies inits being a half-

truth confounded for the whole truth. Every fundanmenta
right, fromthe view point of the individual, gives a right
and from the Standpoint of the State, is a restraint.

Whet her the manner of expression used is in positive terns
or negatively, whether the statutory technique of a proviso,
saving clause, exception or explanation, is wused or a
direct interdict is inmposed, the substantive content is what
matters. So studied, many of the Articles in Part 111,
worded in a variety of ways, armthe affected individua
with aright and, pro tanto, prohibit the legislature and
the executive fromenacting or acting contra. Every right
of Ais alimtation on B, in a universe of |aw and order
The | earned Attorney Ceneral expanded on the functiona
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plurality of a proviso and on what is a fundanental right
fromthe individual’'s angle being a linmtation on power from
the legislative angle. Cases were cited, passages were
bl ue-pencilled and text books were relied on. Even self-
evident propositions wear perplexingly erudite |ooks when
| earned precedents and excerpts fromclassics play ’'upon
them It is Sinple enough to say that there may be singul ar
situations where | egislative inconpetence may exist w thout
a correspondi ng individual right but in the generality of
cases it is otherwise. Jurisprudential possibilities apart,
in the concrete case before us there is a clearly enunciated
fundanental right, garbed as an exception to an exception or
as a proviso carved cut of a general saving provision. It
needs no subtlety to see that under the rubric 'Right to
Property’ a skein of rights and linmitations on rights has
been wound in Arts. 31 to 31C. Together they are the neas-
ure of the fundamental right to property in its macro form
and mcro notes. So understood, the schene is plain. A
large right to property protected by law against depriva-
tion, conpulsory acquisition only on constitutional condi-
tions, saving of agrarian and sone other laws from these
constitutional constraints, followed by creation, through a
provi so, of ©~ an _—oasis where acquisition can be made only
by payment of conpensation at or above nmarket val ue-such is
the pattern woven by the conpl ex of clauses. A great right
is created in favour of owners to get conpensation at not
| ess than the market value if lands within the ceiling Iimt
and in personal cultivation are acquired by the State. This
is a fundanental right and is a creature of the 2nd provi-
so to Art. 31A(1). An independent provision may occasion-
ally incarnate as a hunbl e proviso.

I amnot, therefore, inclined to pursue Shri Tarkunde's
trail in reading the rulings which set out the proper office
of a proviso, although it is absolutely plain that in the
context, setting and purpose of a provision, even a proviso
may function as an i ndependent cl ause.

Li kewi se, the artificiality inputed to "famly unit’ and
"famly' in the two statutes and the anonalies and injus-
tices which may possibly flow fromthemal so'do not - arise
for consideration since we have
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taken the scope of Art. 3IB to be Wder than contended for.
Moreover, in any land reform neasure, where the nmaxi num

surplus pool of land for social distributionis the aim
drastic interference with the existing rights and room for
real individual grievances are inevitable. The new  order
clains a .high price fromthe old and pragmatic strategies
to organise land refornms may involve definitional unortho-
doxy if the target group is to be reached. Soci o0- economi ¢
legislation is social realismin action, not bookish perfec-
tion, as social scientists will attest.

I hold that the Maharashtra, the Punjab and the U P
Acts are not unconstitutional, taking the constructive view
that Art. 31-B, vis-a-vis agrarian reforns, ‘is_a |arger
testanent of vision and values in action and a bridge  be-
tween individual right and collective good.

The Nagpur Bench has spurred with counsel’s many submi s-
sions nost of which have been wi sely abandoned here and has
ultimately upheld the legislation. The Punjab H gh Court
has ventured to hold that the lawis bad for reasons repeat-
ed before us and repelled by us unaninobusly. The All ahabad
judgrment has shown noetic naivete and novel legal logic
in condeming the provisions to death on grounds which the
counsel cared to espouse before us. The reason for this
lies in the wonb of obvious surmise. Wile interpretative
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opportunities are still open for courts in the application
of land legislation. the requiemof the wunconstitutionality
of agrarian reformlaws has, by now, been sung.

Nevert hel ess, the crowing event of egalitarian |egisla-
tion is not so nmuch constitutional success as effective
emacat i on. The di stance between the statute book and the
landl ess tiller is tantalisingly long and for this inplenmen-
tation hiatus the executive, not the judicative, wing wll
hold itself socially accountable hereafter. May be it wll
be spurred with responsible spread trasucending reform
rhetoric.

| agree that the Maharashtra appeal s be dism ssed, and
the other two batches be all owed.

S R Mahar ashtra appeal s dism ssed, U P. & Punjab appeals
al | owed.
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