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Leave granted in all the appeals.

These appeal s involve a pure question of law as to
applicability of Section 138 of the Negotiable Instrunents
Act, 1881 (hereinafter referred to as "Act") to a case in which
a person issuing a post dated cheque stops its payment by
issuing instructions to the drawee bank before the due date
of payment. The facts involved in.all the appeal s are al nost
simlar except variations in dates and amounts of cheques
i nvol ved in each case. For purpose of this judgment we
have taken the facts in Crimnal Appeal
No. /2003(arising out of SLP(Crl.)2742/2002. The
facts are in a very narrow conpass. Respondent No.1
addressed a letter to the appellant on 20th July, 1992
enclosing therewith ten post-dated cheques, each for an
amount of Rs. 40,000/- by way of refund of anount due from
himto the appellant. The two cheques subject matter of the
present appeal were dated 10.12.1994 and 10.4.1995. On
12th February, 1993 respondent No.1l again wote to the
appel | ant denying his liability to pay the anount under the
af oresai d cheques on the ground that they were issued
under a nistaken belief of liability and asked the appellant to
treat the cheques as invalid. Respondent No.1 also wote to
the drawee Bank on 15th March, 1993 to stop paynent of the
af oresai d post-dated cheques issued by him On 10th My,
1995, the appellant presented the two cheques dated
10. 12.1994 and 10.4.1995 for paynent but the said cheques
were returned unpaid with the endorsenent "present again”
on 12.5.1995. On 24th May, 1995 the appellant issued
noti ce under Section 138B of the Act demandi ng paynent
of the ampunt of Rs.80,000/- i.e. the total anmpount of the two
cheques. On failure of the respondent No.1 to nake the
paynment in pursuance to the notice, the appellant filed a
conpl ai nt under Section 138 of the Act on 7th July, 1995.

The concerned Magi strate dism ssed the conplaint vide
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order dated 18th COctober, 1999, taking the view that Section
138 of the Act was not attracted in these facts. The

appel lant filed an appeal against the said order of the
Magi strate. The Goa Bench of the Bonmbay Hi gh Court

di smi ssed the appeal on 16th March, 2002 uphol di ng the
view of the |learned Judicial Mgistrate. Both the courts
primarily based their decision on a m sreading of the
judgrment of this Court in Anil Kumar Sawhney vs. Qul shan
Rai [ 1993 (4) SCC 424]. They took the view that the
accused had only countermanded a bill of exchange on the
date the accused wote the |letter about stopping payment of
the cheques. Before the due date the instruments were
nerely bills of exchange and not cheques. Therefore, no

of fence could be said to have been nade out under Section
138 of the Act. According to the courts bel ow t he paynent
had been stopped before the cheques becanme payabl e.

The | earned counsel for-the appellant has submtted
that nere witing of letter to the Bank stopping paynent of
the post-dated cheques does not take the case out of the
purvi ew of the Act. He has invited our attention to the object
behi nd the provision contained in Chapter XVII of the Act.

For appreciating the issue involved in the present case, it is
necessary to refer tothe object behind introduction of
Chapter XVI1 containing Sections 138 to 142. This Chapter

was i ntroduced in the Act by the Banking, Public Financia
Institutions and Negotiable I nstrunents Laws (Anendnent)

Act, 1988 (Acts 66 of 1998) with the object of inculcating
faith in the efficacy of banking operations and giving
credibility to negotiable instruments in business transactions
and in order to pronote efficacy of banking operations. Wth
the policy of liberalisation adopted by the country which

br ought about increase in international trade and conmerce,

it becane necessary to inculcate faith in banking. Wrld
trade is carried through banking operations rather than cash
transactions. The anmendnent was i ntended to create an

at nosphere of faith and reliance on-banking system

Therefore, while considering the question of applicability of
Section 138 of the Act to a situation presented by the facts of
the present case, it is necessary to keep the objects of the
legislation in mnd. |If a party is allowed to use a cheque as a
node of deferred payment and the payee of the cheque on

the faith that he will get his paynent on the due date accepts
such deferred paynent by way of cheque, he shoul d not

normal Iy suffer on account of non paynment. The faith, which
the |l egislature has desired that such instruments should
inspire in conmercial transactions would be conpletely | ost

if parties are as a matter of routine allowed to interdict
payment by issuing instruction to banks to stop paynent. of
cheques. 1In today’'s world where use of cash in day to day
life is alnpst getting extinct and people are using negotiabl e
instruments in comercial transactions and pl asti c noney

for their daily needs as consumers, it is all the nore
necessary that people’'s faith in such instrunents should be
strengt hened rat her than weakened. Provisions contained-in
Sections 138 to 142 of the Act are intended to di scourage
peopl e fromnnot honouring their conmtments by way of

paynment through cheques. It is desirable that the court
shoul d ban in favour of an interpretation which serves the
object of the statute. The penal provisions contained in
Sections 138 to 142 of the Act are intended to ensure that

obl i gati ons undertaken by issuing cheques as a node of

paynment are honoured. A post-dated cheque will lose its
credibility and accepatibility if its paynent can be stopped
routinely. A cheque is a well recogni zed node of paynent

and post-dated cheques are often used in various
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transactions in daily life. The purpose of a post-dated
cheque is to provide sone accommodation to the drawer of
the cheque. Therefore, it is all the nmore necessary that the
drawer of the cheque should not be allowed to abuse the
acconmmodation given to himby a creditor by way of
accept ance of post-dated cheque. |f stoppage of payment of
a post-dated cheque is permtted to take the case out of the
purvi ew of Seciton 138 of the Act, it will anpunt to allow ng
the party to take advantage of his own w ong.

The present case was deci ded by courts bel ow mainly
on the basis of the judgnment of this Court in Sawhney’s
case (supra). In that case this court noted that a cheque
under Section 6 of the Act is a bill of exchange drawn on a
banker and is payable on demand. Fromthis it follows that a
bill of exchange though-drawn on a banker, if not payable on
demand is not a cheque. A post-dated cheque is only a bil
of exchange when it is witten or drawn. It becones a
cheque when it is payble on demand. It is not payable till the
date which is shown on the face of the docunent. It wll
beconme a cheque only on the date shown on it, prior to that
it remains _a bill of exchange. In Sawhney’'s case this Court
was concerned with the question of limtation as provided in
proviso (a) to Section 138 of the Act. This proviso requires
that a cheque should be presented to the Bank within a
period of six nonths fromthe date on which it is drawn or
within the period of its validity, whichever is earlier. The
cheques in question in Sawhney's case (supra) were dated
15.12.1991 and 15.5.1991 totalling an anount of
Rs. 5, 00,000/ -. These cheques were returned by the Banker
with the endorsenent "not arranged for no fund".  The
payee thereafter issued notice as contenplated under
Section 138 of the Act foll owed by conplaint under Section
138 being filed in the Court of the Chief Judicial Mgistrate
at Karnal. It appears fromthe judgnent that these cheques
were handed over to the payeeina settlenent arrived at in a
court case on 5th March, 1990.. The question for
consideration was as to the date on which the cheques in
guestion could be taken as drawn, in other words, what is
the starting point of linmtation of six nonths provided in
proviso (a) to Section 138 of the Act. According to the
drawer the cheques were drawn in March; 1990 when t hey
were witten and handed over to the payee. —The cheques
wer e post-dated and bore the dates nentioned herei nbefore.
Proviso (a) to Section 138 uses the words "the date on which
it is drawmn”". The cheques were drawn in March, 1990 and
were presented for encashnent in the year 1991 whi ch was
beyond the period of six nmonths provided in proviso (a) to
Section 138 and therefore, no offence was said to be made
out under Section 138. Keeping in view the object of Section
138 i.e. to enhance the acceptability of cheques by naking
the drawer liable for penalty in case the cheque is
di shonoured, it was felt that drawer of a post-dated cheque
coul d defeat Section 138 of the Act by showi ng a date
beyond six months of its delivery. An interpretation which
supports the object of the provision had to be adopt ed.
Therefore, it was held that a post dated cheque for purpose
of clause (a) of the provision to section 138 has to be
consi dered to have been drawn on the date it bears. On the
basis of Sections 5 and 6 of the Act, it was observed that
"post-dated cheque is only a bill of exchange when it is
witten or drawn, it becones a cheque when it is payable on
denmand. The post-dated cheque is not payable till the date
which is showmn on the face of the docunent. It will only
becone cheque on the date shown on it and prior to that it
remains a bill of exchange under Section 5 of the Act. As a
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bill of exchange a post-dated cheque renains negotiabl e but
it will not become a cheque till the date when it becones
payabl e on denand." The ratio of the decision in

Sawhney’s case is found in the foll owi ng words:

"One of the main ingredients of the

of fence under Section 138 of the Act is,
the return of the cheque by the bank
unpaid. Till the tine the cheque is
returned by the bank unpaid, no offence
under Section 138 is nade out. A

post dat ed cheque cannot be presented

bef ore the bank and as such the

guestion of its return would not arise. It
is only when the postdated cheque

becomes a "cheque", with effect from

the date shown on the face of the said
cheque, the provisions of Section 138
cone into/play. The net result is that a
post dat ed cheque renmins a bhill of
exchange till the date witten on it. Wth
effect fromthe date shown onthe face

of the said cheque it becomes a

"cheque" under the Act and the

provi sions of Section 138(a) woul d
squarely be attracted. In the present
case the postdated cheques were drwn

in March 1990 but they becane

"cheques"” in the year 1991 on the dates
shown therein. The period of six

nont hs, therefore, has to be reckoned
fromthe dates nmentioned on the face of
the cheques."

Fromthe above it will be seen that in Sawhney’s case
the point for consideration was the date from which the
period of six nonths provided in proviso (a) to Section 138
shoul d be counted. The Court clearly held that a post-dated
cheque beconmes a cheque only on the date it bears when it
becomes payabl e on denmand, and therefore, linmtation wll
start fromthat date.

In the present case the issue is very different. The

i ssue is regarding paynent of a post-dated cheque being

count ermanded before the date nentioned on the face of the
cheque. For purpose of considering the issue, it is relevant
to see Section 139 of the Act which creates a presunption in
favour of the holder of a cheque. The said Section provides
that "it shall be presuned that, unless the contrary is proved,
that the holder of a cheque received the cheque of the

nature referred to in Section 138 for the discharge, in whole
or in part, or any debt or other liability". Thus'it has to be
presuned that a cheque is issued in discharge of any debt

or other liability. The presunption can be rebutted by
adduci ng evidence and the burden of proof is on the person

who wants to rebut the presunption. This presunption

coupled with the object of Chapter XVII of the Act which is to
pronmote the efficacy of banking operation and to ensure
credibility in business transactions through banks persuades
us to take a view that by countermandi ng paynent of post-

dat ed cheque, a party should not be allowed to get away
fromthe penal provision of Section 138 of the Act. A
contrary view woul d render Section 138 a dead letter and wil|
provide a handle to persons trying to avoid paynent under

| egal obligations undertaken by themthrough their own acts
which in other words can be said to be taking advantage of
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one’s own wong. If we hold otherw se, by giving
instructions to banks to stop paynent of a cheque after

i ssuing the sanme against a debt or liability, a drawer wll
easily avoi d penal consequences under Section 138. Once

a cheque is issued by a drawer, a presunption under

Section 139 nust follow and nerely because the drawer

i ssued notice to the drawee or to the bank for stoppage of
paynment it will not preclude an action under Section 138 of
the Act by the drawee or the holder of the cheque in due
course. This was the view taken by this Court in Md
Cenments Ltd. vs. Kuchil Kumar Nandi [1998 (3) SCC 249].

On same facts is the decision of this Court in Ashok
Yeshwant Badave vs. Surendra Madhavrao Ni ghoj akar

and anot her [2001 (3) SCC 726]. The decision in Mdi’s

case overruled an earlier decision of this Court in

El ectroni cs Trade & Technology Devel oprment Cor pon

Ltd. vs. Indian Technol ogi sts & Engineers [AIR 1996 SC
2339] which had taken-a contrary view. W are in respectfu
agreenment ‘with the view taken in Mdi’'s case. The said
view i s in consonance with the object of the legislation. On
the faith of paynent by way of a post-dated cheque, the
payee alters his position by accepting the cheque. |If

st oppage of payment before the due date of the cheque is
allowed to take the transacti on out of the purview of Section
138 of the Act, it /will shake the confidence which a cheque is
otherwise intended to inspire regardi ng paynment being
avail abl e on the due date.

NEPC M con Ltd. & Ors. Vs. Magna Leasing Ltd.

[(1999) 4 SCC 253] was a case inwhich the drawer of the
cheque cl osed the account in the Bank before presentation
of the cheque and the cheque when presented was returned

by the Bank with the remark "account closed".  The question
arose whether in this situation Section 138 of the Act would
be attracted. It was contended on behal f of the appell ant

that Section 138 being a penal provision it should be strictly
interpreted. Section 138 according to the appellant applied
only in tw situations i.e. either because the noney standi ng
to the credit of the account of the drawer is insufficient to
honour the cheque or it exceeds the ampunt arranged to be

paid fromthat account by an agreenent nade with the bank

Rej ecting the contentions rai sed on behal f of the accused

this Court held that return of a cheque on account of account
being closed would be simlar to a situation where the

cheque is returned on account of insufficiency of funds in the
account of the drawer of the cheque. Before one closes his
account in the Bank he wi thdraws the entire anmount

standing to credit in the account. Wthdrawal of the entire
amount woul d therefore nean that there were no funds in

the account to honour the cheque which squarely brings the
case within Section 138 of the Act. On the question of strict
interpretation of penal provisions raised on behal f-of the
accused it was observed: "If the interpretation, which is
sought for, were given, then it would only encourage,

di shonest persons to issue cheques and before presentation

of the cheques, close the account and thereby escape from

the penal consequences of Section 138." Any interpretation
which withdraws the |life and bl ood of the provision and

makes it ineffective and a dead letter, should be averted. It is
the duty of the court to interpret the provision consistent with
the legislative intent and purpose so as to suppress the

m schi ef and advance the renedy. The |egislative purpose

is to permt the efficacy of banking and of ensuring that in
conmercial or contractual transactions, cheques are not

di shonoured and credibility in transacting business through
banks is maintained. The Court relied upon its earlier
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judgrment in Mdi Cenent Ltd.(supra). We would like to
gquote the foll owi ng observations t contained in NEPC M con
Ltd. & Ors. Vs. Magma Leasing Ltd. (supra).

"15. " In view of the aforesaid discussion we are of
the opinion that even though section 138 is a pena
statute, it is the duty of the court to interpret it
consistent with the legislative intent and purpose so
as to suppress the mschief and advance the

renedy. As stated above, Section 138 of the Act has
created a contractual breach as an offence and the

| egi sl ative purpose is to promote efficacy of banking
and of ensuring that in comrercial or contractua
transacti ons cheques are not di shonoured and
credibility in transacting business through cheques is
mai nt ai ned. The above interpretation would be in
accordance with the principle of interpretation quoted
above "brush away the cobweb varni sh, and shew

the transactionsin their true light" (WIlmt, CJ.) or
(by Maxwell) "to carry out effectively the breach of
the statute, it nust be so construed as to defeat al
attenpts to do, or avoid doing, in an indirect or
circuitous manner that which it has prohibited."

Hence, when the cheque is returned by a bank wth

an endorsenent "account closed”, it would anmount to
returni ng the cheque unpai d because "t he anount of
noney standing to the credit of that account is

i nsufficient to honour the cheque" as envisaged in
Section 138 of the Act."

W are unable to agree with the reasoni ng adopted by

the courts below. The inpugned judgrments of the High

Court and the Judicial Magistrate, Ist Cass, Panaji, Goa are
set aside. W hold that Section 138 of the Negotiable
Instruments Act will be attracted in the facts of the case.
However, whether a case for punishnent under that

provision is nmade out, will depend on outcone of the tri al
The cases are remanded to the concerned Judicia

Magi strate for deciding the conplaints filed by the appell ant
herein on nerits in accordance with law. Al the appeals are
al l owed. Nothing contained in this judgrment be taken as
expression of opinion on nerits.




