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ACT:
U P. Zam ndari Abolition and Land Reforns Act, 1950
(U P. Act 1 of 1950) 'Section 12-Scope of.

HEADNOTE:

Ternms of Theka enpowering |ease-holders to renmain in
possession of agricultural |and-Appoint tenporary  tenants
and recover Government Revenue- Thekadar whether a hereditary
t enant .

The appel | ants who were originally the Zam ndars of the
land in dispute granted Thekas to the respondents first on
the 10th July, 1933 and then on the 24th May, 1943. Wile
the first Theka provided that the |ease-holders’ were to
remain in possession of the entire agricultural 1and either
through thenselves or by arranging with tenporary tenants
and by recovering governnment revenue, the second Theka
though in the sane terns, provided that the |easeholders
would remain in possession of the agricultural land as
| ease-hol ders thensel ves and may appoint tenporary tenants
by receiving the governnent revenue.

The appel l ants succeeded before the Settlement of ficer
(Consolidation), but the Deputy Director of  Consolidation
held in revision, that the appellants were Bhoom dars and
the respondents could not get any status under Section 12 of
the Utar Pradesh Zam ndari Abolition and Land Reforns Act,
1950. The High Court disnissed the wit petition filed by
the appellants in |imne.

In the appeal to this Court it was submitted on behal f
of the appellants that as the Theka granted by the Zam ndars
was not nmde with the |essees only for the purposes  of
personal cultivation of the | ands the respondents woul d not
fall within the ambit of section 12 of the Act, while on
behal f of the respondents it was contended that as they were
in cultivating possession of the lands in question, they had
acquired the status of hereditary tenants conferred on them
by section 12 of the Act and they were not Assams as
contenpl ated by section 13 of the Act.

Al'l owi ng t he appeal

AN

HELD: 1. Before a person can be held to be a hereditary
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tenant under Section 12 of the Act, three conditions nust be
fulfilled: (1) He nust be in possession of the land in
di spute on the 1st May 1950, (2) H's possession nust be
under a Theka and (3) The Theka nust be for the purpose of
personal cultivation of the lands in dispute by that person
and not for other purposes. [1065C D

2. The donminant intention of the statute, as of other
land reforns legislation, is to secure land for the tiller
of the soil who alone would be clothed with the specia
rights of a hereditary tenant. [1065-D]

3. The terms of the Theka do not spell out the facts
that the respondents had taken the |ease for purposes of
personal cultivation only, because ot her
1064
purposes also are indicated as part of the Theka nanely to
sublet the land or to appoint tenporary tenants and the
i ke. The <conditions required ~by section 12 are therefore
not fulfilled inthe case of the respondents. [1066C

Bal u Noorul Hassan Khan (Dead) by LRs v. Ram Prasad
Singh and others [1980] 1 S.C.C. 367 followed and relied
upon; Rani- Dullaiya & Anr. v. ~Ganga Prasad 1968 ALJ 518
over-rul ed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION : Civil Appeal No. 1197 of
1970.

Fromthe Judgnent and order ~dated 9-4-1969 of the
Al'l ahabad High Court in Cvil Msc. Wit Petition No. 1005
of 1969.

S. P. Singh and R A Cupta for the Appellant.

Yogeswar Prasad, Ms. Rani Chhabra, S. K Bagga and
Ms. S. K Bagga for Respondent No. 4.

S. N. Singh for Respondents 1-3 and 5.

The Judgrment of the Court was delivered by

FAZAL ALI, J.-This appeal by certificate is /directed
against a judgnent of the Allahabad Hi gh Court, /which
dism ssed the wit petition filed by the appellants in
l[imne. W have heard |earned counsel for the parties at
great length. The only point for determination in the

present appeal is whether the case of the parties is
governed by section 12 or section 13 of the U P. Zam ndari
Abolition and Land Reforns Act 1950 (Act | _—of 1950)

(hereinafter called the Act). The facts in dispute and that
so far as the appellants are concerned, they were originally
the zanm ndars of the lands in dispute and they granted
Thekas to the respondents first on the 10th of July, 1933
and then on the 24th May, 1943. The interpretation of the
terns of the Theka would deternine the question of the
status of the appellants.

Shri Shiv Pujan Singh, appearing for the appellants,
submitted that as the Theka granted by the Zam ndars was not
made with the |lessees only for the purposes of personal
cultivation of the lands the respondents would not fal
within the anbit of Section 12 of the Act. On the other
hand, it was argued or the respondents that as they were in
cultivating possession of the lands in question, they had
acquired the status of hereditary tenants conferred on them
by section 12 of the Act and they are not Assams
contenpl ated by section 13 of the Act. A though the
appel | ant s succeeded bef ore t he Sett | enment of ficer
(Consolidation) the Deputy Director of Consolidation held in
revision that the appellants were Bhoonidars and the
respondents could not get any status under section 12 of the
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Act .

In order to decide this question, we have to determ ne
the scope and anmbit of Section 12 of the Act.
1065

"12. Thekedars to be hereditary tenants in certain
ci rcunmst ances- (1) \Where any land was in the persona
cultivation of a person on the 1st day of My, 1950, as a
t hekedar thereof and the theka was nade with a viewto the
cultivation of the land by such thekedar personally, then
notwi t hstandi ng anything in any |aw, document or order of
court, he shall be deened to be a hereditary tenant thereof
entited to hold, and when he has been ejected fromthe | and
after the said date, to regain possession as a hereditary
tenant thereof liable to pay rent at hereditary rates."

An analysis of this section would show that before a
person can be held to be a hereditary tenant wunder the
section, the follow ng conditions nust be fulfilled:-

1. He nust be in possession of the land in
di spute on the 1lst of My, 1950.

2. His possessi on nust be under a Theka.

3. The Theka nust be for the purpose of persona

cultivation of ~ the lands in dispute by that
person-(enphasis supplied) and not for other
pur poses. -~ The dom nant - intention of the
st at'ut e, as of ot her | and reforns
| egislation, is to secure land for the tiller
of the soil who alone would be clothed with
the special rights of a hereditary tenant.

It is, therefore, manifest that only if the above three
conditions are fulfilled, would the Thekedars get the status
of hereditary tenants and not otherw se.” This section was
interpreted by a decision of this Court in Babu Noorul Hasan
Khan (Dead) by Lrs. v. Ram Prasad Singh and Ot hers(1l) where
this Court observed as follows: -

"If such a land was in  the personal cultivation of a
person on the 1st of My, 1950 as a Thekedar thereof and if
the Theka was made with a view'to the cultivation of the
| and by such Thekedar personally then because of the non-
obstante cl ause occurring in sub-section(1) of section 12 of
the Act the Thekedar would be deenmed to be a hereditary
tenant of the land entitled to hold as such and liable to
pay rent on hereditary rates. If, however, the |land was in
personal cultivation of the Thekedar nerely as a Thekedar
appointed to collect rent from other tenants and
incidentally allowed to cultivate the Sir or Khudkasht | and
of the lessor then he will be a nere assam in accordance
with section 13(2) (a) of the Act."

The facts of the case before us are simlar to the
facts of the present case and the decision of the court is
therefore directly in point.

1066

A perusal of para 1 of the Theka executed on the 10th
of July 1933 in favour of the Thekedars clearly shows that
the | ease-holders were to remain in possession of the entire
agricultural land either through thensel ves or by arranging
with tenmporary tenants and by recovering governnent revenue.
The other Theka which was executed on 24-5-43 was al nost in
the sane terns and cl ause(1l) provide that the | ease-hol ders
will remain in possession of the agricultural |and as |ease-
hol ders thenmsel ves and may appoint tenmporary tenants by
recei ving the governnent revenue.

Thus, the terms of the Theka, do not spell out the fact
that the respondents had taken the |ease for the purpose of
personal cultivation only because other purposes also are
i ndicated as part of the Theka viz. to sublet the land or to
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appoi nt tenporary tenants and the |ike.

In these circunstances, the <condition required by
section 12 are clearly not fulfilled in the case of the
respondents.

M. Singh appearing for the respondents relied on a
deci sion of the Allahabad H gh Court in Rani Dullaiya & Anr.
v. Ganga Prasad (1) where it was held that although the
Theka may be for sone other purpose also, but if it was also
for personal cultivation section 12 of the Act would apply
to the Thekedars. Wth due respect, we are of the opinion
that the view taken by the All ahabad H gh Court is in direct
conflict with the decision of this Court referred to above
and it nust, therefore, be held to be incorrect.

For the above reasons; we allow this appeal, set aside
the order of the H gh Court as also that of the Deputy
Director of Consolidationand restore the order of the
Settlement O ficer (Consolidation) dated 24-1-1968.

In‘the circunstances of this case, there will be no
order as to costs.

N. V. K. Appeal all owed.
1067




