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ACT:

Code of Crimnal Procedure (Act 5 of. 1898), ss. 243,
362(2)(A)- S. 243-\Wether mandatory-Violation, if vitiates
trial-1f overrides 362(2)(A).

HEADNOTE:

The appellant was arrested by the police and  imediately
produced before the Presidency Magistrate,~ Madras on a
charge wunder s. 4(1) (A of the Madras Prohibition Act on
the allegation that he was in possession of a certain anount
of Ganja concealed in a wooden box in his prem ses without

any permt. The appel | ant pl eaded guilty and upon that
plea, he was convicted by the Magistrate. The appel | ant
preferred an appeal to the Hi gh Court alleging, inter /alia,
that he was an illiterate person, not acquainted wth

English or Tamil or with any other South |ndian |anguage and
he only knew H ndi as it was spoken in Utar Pradesh, that
the proceedings were rushed through w th undue haste, that
he did not really plead guilty to the charge and he had
never understood the inplications of the offence or
proceedi ngs before the Magistrate. The High Court called
for a report fromthe Presidency Magistrate who submitted
that the particulars of the offence and the pleaof guilty
by the appellant were explained to the appellant by an
interpreter-the Bench Cerk who had passed exami nations in
Hi ndi , and the appellant’s allegations wer e fal se.
Thereafter the Hi gh Court disnissed the appeal. [In appea
by certificate, the appelant, inter alia, contended that the
Magi strate did not conply with the nandatory provisions of
s. 243 of the Code of Crimnal Procedure, that the appellant
had been deprived of the substance of a fair trial, that the
conviction of the appellant was legally invalid.

HELD : The requirenments of s. 243 of the Crimnal Procedure
Code are mandatory in character and a violation of these
provisions vitiates the trial and renders the conviction
legally invalid. The requirenment of the section is not a
nere enpty formality but is a nmatter of substance intended
to secure proper adnministration of justice. It is inportant
that the terms of the section are strictly conplied wth
because the right of appeal of the accused depends upon the
ci rcunst ance whether he pleaded guilty or not and it is for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 5

this reason that the legislature requires that the exact
words used by the accused in his plea of guilty should, as
nearly as possible, be recorded in his own | anguage in order
to prevent any nistake or misapprehension. [233 D F]

Section 243 of the Code is a provision of a specia
char act er and according to well established rule of
interpretation that special provision will take precedence
and override the general provision of s. 362(2)(A) of the
Code. [234 A-B]

The violation of the procedure in s. 243 of the Code was
sufficiently serious to invalid the the conviction of the
accused. it was manifest fromthe record that the adm ssion
of the appellant had ‘not been recorded "as nearly as
possible in the words used by hinf, as required by s. 243 of
the Code. [233 F. B-(]

230

Queen-Enpress v. ~Erugadu, |.L:R 15 Mad. 85, Shailabata
Dasee V. Enperor, |.L.R 62 Cal. 1127 and Mukandi Lal .
State, A I.R 1952 All. 212, approved.

JUDGVENT:
ClVIL APPELLATE JUI USDICTION : Civil Appeal No. 131 of 1963.
Appeal fromthe judgnent and order dated April 29, 1963 -of
the Madras High Court' in Crimnal Appeal No. 251 of 1963.
E. C. Agarwala and P. C. Agarwala, for the appellant.
A Ranganadham Chetty and A. V. Rangam for the respon-
dent .
The Judgnent of the Court was delivered by
Ramaswam , J. This appeal is brought by certificate granted
under Art. 134(1)(c) of the Constitution froma judgnent of
the Mdras H gh Court dated April 29, 1963 in Crimna
Appeal No. 251 of 1963 affirming the ~conviction  of the
appel I ant - Sri Mahant Kaushal ya Das under s. 4 (1) (a) of the
Madras Prohibition Act and the sentence of one year Ri gorous
| mpri sonnment and a fine of Rs. 50(or in default rigorous im
pri sonment for one nonth.
The appellant is the hereditary Mahant of Sri Bairaghi Matam
-a Hindu Religious and Charitable Institutionof a nonastic
nat ure. The appellant has been residing in the Mtam
prem ses, Elephant Gate, Madras which is a public place of
wor shi p. On March 22, 1963 at about 10 a.m the appellant
was arrested by the police and i medi ately produced before
the VIII Presidency Magistrate on the same day on a charge
under s. 4 (1) (a) of the Madras Prohibition Act ~on the
al l egation that he was in possession of 3,960 granms of Ganja
conceal ed in a wooden box in the Matam premi ses wi thout any
permt. The appellant pleaded guilty to the charge and upon
that plea he was convicted by the Magistrate to rigorous
i mprisonnent for one year and a fine Rs. 50, in default to
ri gorous i mprisonnent for one nonth. The appel | ant
preferred Criminal Appeal No. 251 of 1963 to the Hi gh Court
al l eging that his eye-sight was very bad and defective, that
he was an illiterate person, not acquainted with English or
Tam | or with any other South |Indian | anguage and that he
only knew Hindi as it was spoken in Utar Pradesh. He .also
conpl ai ned that he had no tine to consult either his |awer
or his disciples, that the proceedi ngs were rushed through
wi th undue haste, that he did not really plead guilty to the
charge and

231
that he never understood the inplications of the offence or
the proceedi ngs before the Magistrate. The appellant filed
an affidavit in support of the appeal before the Hi gh Court
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in regard to these allegations. Kailasam J. called for a
report fromthe VIII Presidency Magistrate with regard to
the allegations nade in the affidavit of the appellant. On
April 23, 1963 the Magistrate submitted a report as foll ows:
"The particulars of the offence were expl ai ned
to the accused by the Interpreter. It was
translated to accused in Hindi by Sri M
Sukumara Rao, Bench Cerk of this Court who

has passed exanmination in Hindi. The plea of
guilty by the accused was also interpreted to
the Court by Sri M Sukumara Rao. The
all egations contained in the affidavit are
fal se."

Thereafter Kailasam J. confirmed the conviction and
sentence and di sni ssed the appeal
Learned Counsel on behal f of the appellant put forward the
argunent that the Magistrate did not conply wth the
mandatory . provisions of S. 243. Crimnal Procedure Code,
that the appellant has been deprived of the substance of a
fair trial, and that the conviction of the appellant is
legally invalid. it was also submtted on behalf of the
appel l ant that the necessaryingredients of the offence of
possession of the contraband article under s. 4 (1) (a) of
the Madras Prohibition Act have not been established as a
matter of |aw.
It is necessary to reproduce, at this  stage, the charge
franed by the VIl Presidency Magistrate against t he
appel l ant as well ‘as the judgnent pronounced in the case.
The charge reads as foll ows :
"On 22nd March 1963 at about 8 a.m_ at No. 1
General Muthiah Midali street in G2 limts,
the accused was found in-possession of 3,960
grans of Ganja conceal ed in wooden box in his
Mat am prem ses without any permit. Hence the
charge."
The judgrment by the Magistrate reads as foll ows:
"Judgnment, dated  22nd March 1964 :-Accused
produced. Pleads guilty. Found guilty. The
quantity is very huge viz., 3,960 grans
concealed in a wooden box. - convict and
sentence himto rigorous-inprisonnent for one
year and to pay a fine of Rs. 50 in default

32
to rigorous inprisonnent for one nont h. Confi scate
property."

Section 4 of the Madras Prohibition Act, 1937 (Madras Act 10O

of 1937) as amended by Madras Act 8 of 1958 states

"4. ( 1) Woever-
(a) i mports, exports, transports or
possesses |iquor be or any i nt oxi cating
drug; *******x* ghal| be punished --**
(ii) in any other case with inprisonment for
a termwhich my extend to one year and wth
fine which my extend to two thousand rupees,
but in the absence of special and adequate
reasons to the contrary to be nmentioned in the
j udgrment of the Court, such inprisonnent shal
not be less than three nonths and such fine
shall not be less than five hundred rupees, in
the case of the offence of inport, export or
transport of liquor or any intoxicating drug
falling under clause (a) :***x**x
(2) It shall be presuned until the contrary
i s shown-
(a) that a person accused of any offence
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under clauses (a) to (j) of sub-section (1)
has commtted such offence in respect of any
i quor or any intoxicating drug or any still,
utensil, inplement or apparatus whatsoever for
the tapping of toddy or the manufacture of.
[iquor or any intoxicating drug or any such
materials is are ordinarily wused in the
tappi ng of toddy or the nanufacture of |iquor
or any intoxicating drug or any nmaterials
whi ch have undergone any process towards the
manuf acture of |iquor or any intoxicating drug
or fromwhich any liquor or intoxicating drug
has been nanufactured, for the possession of
which he is unable to account satisfactorily,
and *kkkk k%
It cannot be disputed inthe present case that there has
been a violation by the Magistrate of the requirenents of s.
243 of the Criminal Procedure Code which states :
"243. If the ~accused adnmits that he has
comm tted the of fence of which he is accused,
hi s admi ssi on shal
233
be recorded as nearly as possible in the words
used by him and, if he shows no sufficient
cause why he should not be convicted, the
Magi strate may convict himaccordingly. "
It is stated by the Magistrate in his report that the
particul ars of the offence were explained to the :appellant
by the Bench Cerk Sri M Sukumara Rao and that the plea of
guilty by the appellant was interpreted to the Court by
the same Bench derk. It is manifest fromthe record that
theadm ssion of the appellant has not been recorded "as
nearly as possible in the words used by hinm', as required by
S. 243 of the Crimnal Procedure Code. It is true that in
the judgnent dated March 22, 1963 the Magi strate has said
that the appellant "pleads guilty", ‘but the record contains
no indication whatsoever as to what exactly the appellant
admtted before the Magistrate. In our opinion, the
requirenents of s. 243 of the Crimnal Procedure Code are
mandatory in character and a violation of these provi si ons
vitiates the trial and renders the conviction |Ilegally
invalid. The requirenent of the section is not a nere enpty
formalitybut is a matter of substance intended to secure
proper administration of justice. It is inportant that the
terns of the section are strictly conplied with because the
ri ght of appeal of the accused depends upon the circunstance
whet her lie pleaded guilty or not and it is for this reason
that the legislature requires that the exact words used by
the accused in his plea of guilty should, as  nearly as
possible, be recorded in his own |anguage in order to
prevent any m stake or m sapprehension. It his been held by
the WMdras Hi gh Court in Queen-Enpress v. FErugadu(l) that
the violation of the procedure in s. 243 of the Crimna
Procedure Code was sufficiently serious to invalidate the
conviction of the accused. The sane view has been taken by
the Calcutta High Court in Shailabala Dasee v. Enperor(2)
and by the Allahabad H gh Court in Mikandi Lai v. Stale(3).
In our opinion, these cases correctly lay down the law on
the point.
It is submtted on behalf of the respondent that under s. 3
62 (2) (A, Crimnal Procedure Code it was sufficient if the
Magi st rate nmade a nenorandum of the substance of the exam -
nation of the accused and that it was not necessary to
record the actual words wused by the accused. In our
opi nion, S. 362(2) (A) of the Crimnal Procedure Code has no
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application in a case

(1) I.L.R 15 Mad. 83. (2) I.L.R
62 Cal. 1127.

(3) A 1.R 1952 Allahabad 212
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where the accused pleads guilty and the special provision of
s. 243 of the Criminal Procedure Code would be attracted in
such a case. Section 243 of the Criminal Procedure Code is
a provision of a special character and according to well-
established rule of interpretation that special provision
will take precedence and override the general provision of
S. 362 (2)(A) of the Cimnal Procedure Code. Ve,
therefore. reject the argunent of Cousel for the respondent
on this point.

For these reasons we allowthis appeal, set aside the
convi ction and sentence inposed upon the appell ant and order
that the case should go back to the WVIII Presidency

Magi strate, Madras for being retried and brought to a
concl usion in-accordance with Law

Appeal al | owed.
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