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CASE NO. :
Appeal (civil) 2249 of 2006

PETI TI ONER
CEAT Ltd.

RESPONDENT:
Mur phy I ndi a Enpl oyees Uni on

DATE OF JUDGVENT: 25/04/2006

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
[Arising out of S.L.P. (Civil) No.6897 of 2005]

S.B. SINHA,  J:
Leave granted.

I NTRODUCT! ON

Interpretation of a settlenent arrived at by and between the parties
herein is in question.in this appeal which arises out of a judgnent and order
dated 11.01. 2005 passed by a learned Single Judge of the Hi gh Court of
Judi cature at Bormbay in Wit Petition No.1785 of 2001.

ADM TTED FACTS

Mur phy India Ltd. (Murphy) was a manufacturer of Radio and
Tel evision sets. Norwest Electronics Ltd. (for short, 'Norwest’), which was
running a servicing centre, was a sister concern of Miurphy India Ltd. It had
been carrying out maintenance and repair works of the products of Mirphy
at its Thane factory. It was an establishnent w thin the neaning of the
provi sions of the Industrial Enploynment (Standing Orders) Act, 1946,
(1946 Act ). The concerned workmen were on the rolls of Norwest. The
Provident Fund and E.S.I.C. Code Nunber of both the conpanies were the
sanme. Sone workmen working in the said Norwest were its pernmanent
enpl oyees. Miurphy becane a sick conpany. It was referred to the Board
of Industrial and Financial Reconstruction (BIFR). Pursuant to a schene
made by it on or about 31.08.1990 Murphy nerged with the appell ant-
conpany. It undertook the maintenance and repair works carried out at the
factory of Murphy situated at Parel. Some of the workmen of Norwest, who
were represented by the Union herein, had been assured that they would be
provided with enploynent on permanent basis by the appellant herein. 45
wor kmen had applied for enployment with its Electronics Division. They
were issued fresh appointment letters with effect fromO01. 02.1991. They
were initially appointed on tenmporary basis at Parel Unit of the appellant,
wherein sal es and service of the Radios and Tel evisions used to be carried
out. Indisputably, the said establishnent was regi stered under the Bonbay
Shops and Conmerci al Establishnment Act, 1948 (for short, 'the 1948 Act’).

Al though initially existence of the Certified Standing Orders was
deni ed by the appellant, a copy thereof was produced before the H gh Court,
in terns whereof, the enployees appointed on probation were to get the
per manent status on the expiry of six nmonths fromthe date of joining the
service; whereas in terms of the Mdel Standing Oders, such permanent
status was to be conferred on the workmen on the expiry of three nonths of
their being placed on probation.
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After Murphy. was referred to the BIFR and its consequent nerger
with the appellant, appointnments had been given to 45 worknmen on and
fromO01l. 02.1991. Although they had been appointed on tenporary basis,
they were put on probation by an order dated 01.05.1991 with effect from
1.2.1991. They had been kept on probation till 1996 and their services had
been term nated thereafter. Term nation of the services of the said workmen
had given rise to another industrial dispute and it is stated at the bar that an
award has been passed in favour of the worknen. The said matter, however,
i s pendi ng adj udi cation before the Bonmbay Hi gh Court and the execution of
the award has been stayed.

PROCEEDI NGS:

On or about 29.04.1991, a Menorandum of Settlement was entered
i nto between the El ectronics Division of the appellant herein and the
respondent Uni on, which was recognized in terms of the Maharashtra
Recognition of Trade Unions and Prevention of Unfair Labour Practices Act,
1971 (for 'short, "the 1971 Act’) for resolution of the disputes arising out a
Charter of Demands made on 27.10.1989 in respect of the workmen working
in the shop floor and office of the conpany situated at Thane and Par el

On or about 06.10.1992, a conplaint was filed by the respondent -
Union about the violation of the terns of the said settlenent, alleging unfair
| abour practices as contained in Item Nos. 1(a) and 4(g) of the Second
Schedul e and Item Nos. 6 and 9 of the Fourth Schedul e appended to the said
Act. A prayer for paynment of the sane wages as are paid to the pernmanent
wor kmen of the company as al so a declaration that the said worknen had
becorme the permanent workmen of the conpany fromtheir respective dates
of joining or with effect from01.02.1991, was al so made. The appel |l ant
deni ed and disputed that it had committed any unfair |abour practice.

In view of the rival contentions raised before the Industrial Tribunal
the follow ng i ssues were franed :

"(i) Does the Complai nant prove that they are
per manent enpl oyees since joining Norwest Electronics
Ltd. and/or Ceat Ltd. and they are entitled to full back
wages and continuity of service w.e.f. 01.02.19917

(ii) Wet her the Respondent has conmitted
Unfair Labour Practice under Itenms 1(a), 4(a) of
Schedule Il and Item 3, 6 and 9 of Schedule IV of the
MRTU & PULP Act ?"

Before the Industrial Court, reliance was placed by the respondent on
the said settlenent dated 29.04.1991

By reason of an award dated 29.03.2001, the Industrial Court held
that the benefits under the said settlenment nust be held to have been
rendered to the concerned worknmen, in terns whereof they becane entitled
to the status of permanent workmen on the expiry of the period of probation
of three nonths, and were, thus, also entitled to the other benefits envisaged
thereunder . Monetary benefits were directed to be paid to the worknen
with compound interest @12% p. a.

The legality or otherwi se of the said award came to be questioned by
the appellant by filing a wit petition before the Bonbay H gh Court. The
said wit petition has been dism ssed by reason of the inpugned judgnent.
SUBM SSI ONS :

M. T.R Andhyarujina, the | earned Senior Counsel appearing on
behal f of the appellant, would subnmit that the Industrial Court as also the
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Hi gh Court overl ooked the fact that in terns of Section 18(3)(c) of the
Industrial Disputes Act, 1947 (for short, 'the 1947 Act’), the benefits of the
said settlement dated 29.04.1991 havi ng been given only to the pernanent

wor kmen who were appointed with effect from 01.02.1991, benefits thereof

could not have been directed to be given to the concerned worknmen who

joined the establishment on a temporary basis and/or on probation only with
effect from 01.02.1991

It was submitted that the Hi gh Court fell into an error in holding that
despite the fact that the nunber of workmen had fallen to |l ess than 50, the
provi si ons of Mddel Standing Orders franmed under the 1946 Act woul d not
apply in the case of the concerned workmen.

Ms. Jane Cox, the learned counsel appearing on behal f of the
respondent - Uni on, on the other hand, submitted that the said settlenent
dated 29.04.1991 nust be read in its entirety and so read it woul d be evident
that the same would al so apply to such worknen who joined the services of
the appel lLant’s establishnent on and from 01.02.1991. It was further
submitted that applicability of the provisions of the Mddel Standing Oders
or the Certified Standing Orders franed under the 1946 Act havi ng been
nmade a part of the settlenent, it matters little as to whether the status of the
per manent wor kmen was to be given to the concerned worknen on the
expiry of three noths or six nonths fromthe date of their joining service.

SETTLEMENT :

It is also not in dispute that a Menorandum of Settlenent within the
meani ng of Section 2(p), read with Section 18(1) of the 1947 Act and Rule
62 of the Industrial D sputes (Bonbay) Rules, had been arrived at between
the parties on or about 29.04.1991, the rel evant cl auses whereof are as
under :

"Whereas the President, MAHARASHTRA
SHRAM C SENA, a recogni zed Uni on under the
Provi sions of the MRTU & PULRP Act, 1971 (hereinafter
referred to as the Union) representing the worknmen of
M s CEAT LI M TED, ELETRONICS DI VI SI ON
(hereinafter referred to as the Conpany) served the
Charter of Demands on 27th February, 1989 on the
Conpany in respect of the worknen working on the
Shop floor and the office of the conpany situated at
Thane and Parel under cover of their letter dated 27th
February, 1989 relating to wage Scale, C assifications,
Dear ness Al | owance, Leave Facilities, Leave Trave
Al | owance, Transports etc. and have al so forwarded
suppl enentary demands in relation to Lunch Allowance,
Fi ve days week working, etc. as contained in their
suppl enentary Charter dated 9th March, 1989.

And whereas the negotiations were held between
the representatives of the Conpany and the
representatives of the Union fromtine to tine on the
said set of Charter of Demands parties have reached a
package settl ement covering the service conditions and
terns of enployment applicable to the worknen at
Thane and Head Office establishment. Parties therefore
have agreed to sign the settlenment in full and fina
satisfaction of all the demands in accordance with
Section 2(p) read with Section 18(1) of the Industria
Di sputes Act, 1947 and under the Rules 62 of the
I ndustrial Disputes (Bombay) Rules, 1957.

NOW THI S SETTLEMENT W TNESS AS FOLLOWG

This settlenment shall cover all ternms and
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conditions of service of various categories of pernmanent
wor kmen and shal |l apply to all permanent wor knen
(hereinafter referred to as "workmen") who are on the
rolls of the Conpany as on 31st Decenber, 1990 at the
Conpany’s Head O fice and ot her Factories,
establ i shnents situated at Bombay and Thane.

"Year" neans from lst of January to 31st Decenber
of any year."

Under the headi ng ' Code of Conduct’, it provided that the Code of

Conduct shal |l operate concurrently with the Conpany’s Standing Orders and
not in derogation thereof. The said Code of Conduct was evolved to repress
the hardship arising out of the inplenentation of the Standing O ders.

Clause 4 of the said settlenment provides for period of apprenticeship
inter alia, stating:

"\ 005Upon-successful conpletion of three years
apprenticeship subject to theavailability of vacancies
havi ng due regard to suitability to the post the
apprentices will be offered enployment and will be
absorbed with due regard to seniority in regular

enpl oyment under such terns and conditions prevailing
for regul ar enpl oyees and shall be issued regul ar

appoi ntnent letters.™

Provi si on has been nade to pay stipend to the apprentices and other

benefits and facilities arising therefor. Probation of the enpl oyees was to be
governed by the Standing Orders. The matter relating to confirnmation of

enpl oyees has been provided for in-clause 8 of the settlenent stating that the
same woul d be as per the Standing Orders. Cause 11 provides for fitnment

in the regul ar grades after successful conpletion of three years period.

STATUTORY PROVI SI ONS
Section 18(1) of the 1947 Act provides as under

"18. Persons on whom settl ement and awards

are binding.- (1) A settlenment arrived at by agreenent
bet ween t he enpl oyer and worknan ot herw se than in

the course of conciliation proceedi ng shall be binding on
the parties to the agreenent.”

The State of Maharashtra indi sputably has made an amendnent in
sub-section (1) of Section 18 of the 1947 Act, in terns whereof, the
following proviso was added

"Provided that, where there is a recogni zed union
for any undertaking under any |law for the time being in
force, then such agreenment (not being an agreenent in
respect of disnissal, discharge, renoval, retrenchnent,
term nation of service, or suspension of an enpl oyee)
shall be arrived at between the employer, and the
recogni zed union only; and such agreenment shall be
bi nding on all persons referred to in clause (c) and cl ause
(d) of sub-section (3) of this section.™

Section 18(3) of the 1947 Act reads as under
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"18(3). A settlenent arrived at in the course of

conci liation proceedi ngs under this Act or an arbitration
award in a case where a notification has been issued
under sub-section (3A) of Section 10A or an award of a
Labour Court, Tribunal or National Tribunal which has
beconme enforceabl e shall be binding on \026

(a) all parties to the industrial dispute;

(b) all other parties sunmoned to appear in the
proceedi ngs as parties to the dispute, unless

the Board, arbitrator, Laour Court, Tribuna

or National Tribunal, as the case may be,

records the opinion that they were so

sumoned wi t hout proper cause;

(c) where a party referred to in clause (a) or
clause (b) is-an enployer, his heirs,

successors or assigns in respect of the

est abl i shnent to which the dispute rel ates;

(d) where a party referred to in clause (a) or
cl ause (b) is conposed of worknen, al

persons who were enployed in the

establ i shnent or part’ of the establishnent,

as the case may be, to which the dispute

rel ates on the date of the dispute and al

per sons who subsequently becone

enpl oyed in that establishment or part."

The 1971 Act was enacted, inter alia, to provide for recognition of

trade unions inter alia for facilitating collective bargaining for certain
undertakings. Section 4 thereof provides for constitution of the Industria
Court. Chapter II1 provides for recognition of Unions. Chapter |V provides
for obligations and rights of recognized Unions, other Unions and certain
enpl oyees. Sub-section (2) of Section 20 of the 1971 Act reads as under
"(2) Where there is a recogni zed uni on for any

undert aki ng, -

(a) that union al one shall have the right to appoint its
nom nees to represent worknen on the Wrks

Committee constituted under section 3 of the

Central Act;

(b) no enpl oyee shall be allowed to appear or-act or
be allowed to be represented in any proceedi ngs

under the Central Act (not being a proceeding in

which the legality or propriety of an order or

di smi ssal, discharge, renoval, retrenchnent,

term nation of service, or suspension of an

enpl oyee i s under consideration), except through

recogni zed union and the decision arrived at, or

order made, in such proceeding shall be binding on

all the enployees in such undert aki ng;

and accordingly, the provisions of the Central Act, that is
to say, the Industrial Disputes Act, 1947, XIV of 1947,
shal | stand anmended in the manner and to the extent
specified in Schedule 1."

Section 21 of the 1971 Act provides that no enployee in an
undertaki ng to which the provisions of the Central Act for the tine being
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apply, shall be allowed to appear or act or allowed to be represented in any
proceeding relating to unfair |abour practices specified initens 2 and 6 of
Schedul e IV of this Act except through the recognized uni on

UNFAI R LABOUR PRACTI CE :

Chapter VI of the 1971 Act deals with Unfair Labour Practices, which
term has been defined in Section 26 thereof to mean any of the practices

listed in Schedules |1, Il and IV of the Act, unless the context otherw se
requires.
Item Nos. 1(a), 4(a) of Schedule Il, and Item Nos.3, 6 and 9 of

Schedul e IV, which are relevant for the purpose of the case, read as under

"1, To interfere with, restrain or coerce enployees in
the exercise of their right to organize, form join or assist
a trade union-and to engage in concerted activities for the
pur poses ‘of “col | ective bargaining or other rmutual aid or
protection, that is to say \026

(a) threat eni ng enpl oyees with di scharge or dism ssal
if they join a union;"

"4, To encour age /or discourage nenbership in any

uni on by discrimnating agai nst any enployee, that is to
say \026

(a) di schargi ng or_ puni shingan enpl oyee because he
urged ot her enpl oyees to join or organize a

uni on; "

"3. To transfer an enployee mala fide fromone pl ace
to anot her, under the guise of following managenent
policy."

"6. To enpl oy enpl oyees as "badlis", casuals or

temporaries and to continue them as such for years, w'th
the object of depriving them of the status and privileges
of permanent enpl oyees."

"9, Failure to inplement award, settlenment or
agreenent . "

Section 28 of the 1971 Act provides for procedure for dealing wth
conplaints relating to unfair |abour practices, in the following terns :

"28. Procedure for dealing with conplaints relating to
unfair |abour practices : (1) Wiere any person has
engaged in or is engaging in any unfair |abour practice,
then any union or any enpl oyee or any enpl oyer or any
Investigating Oficer may, within ninety days of the
occurrence of such unfair |abour practice, file a

conpl aint before the Court conpetent to deal with such
conpl aint either under section 5 or as the case nmay be,
under section 7, of this Court.

Provided that, the Court may entertain a conplaint
after the period of ninety days fromthe date of the
al | eged occurrence, if good and sufficient reasons are
shown by the conplainant for the late filing of the
conpl ai nt .
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(2) The Court shall take a decision on every
such conplaint as far as possible within a period of six
nonths fromthe date of receipt of the conplaint.

(3) On receipt of a conplaint under sub-section
(1), the Court may, if it so considers necessary, first
cause an investigation into the said conplaint to be made
by the Investigating Oficer, and direct that a report in the
matter may be submitted by himto the Court, within the
period specified in this direction

(4) VWil e investigating into any such conpl aint,
the Investigating Oficer may visit the undertaking,
where the practice alleged is said to have occurred, and
make such enquiries as he considers necessary. He my
al so make efforts to promote settlenent of the conplaint.

(5) The | nvestigating Oficer shall, after
i nvestigating into the conplaint under sub-section (4)
submit hi's report-to the Court, within the tine specified
by it, setting out the full facts and circunstances of the
case, and the efforts made by himin settling the
conplaint. The Court shall, on demand and on paynent
of such fee as may be prescribed by rules, supply a copy
of the report to the conplaint and the person conpl ai ned
agai nst .

(6) If, on receipt of the report of the
I nvestigating Oficer, the Court finds that the conplaint
has not been settled satisfactorily, and that facts and
circunstances of the case require, that the natter be
further considered by it, the Court, shall proceed to
consider it, and give its decision

(7) The deci sion of the Court, which shall be in
witing, shall be in the formof an-order. The order of the
Court shall be final and shall not be called in question in
any civil or crimnal court.

(8) The Court shall cause its order to be
published in such manner as may be prescribed. The
order of the Court shall becone enforceable fromthe
date specified in the order

(9) The Court shall forward a copy of its order
to the State Governnent and such officers of the State
Covernment as may be prescribed.”

We have noticed hereinbefore that the establishnent in question/is
governed by the provisions of the 1948 Act, Section 38-B whereof reads as
under :

"38-B. Application of Industrial Enploynent

(Standing Orders) Act to establishnments. The

provi sions of the Industrial Enploynent (Standing
Orders) Act, 1946, in its application to the State of
Maharashtra (hereinafter in this section referred to as
"the said Act"), and the rules and standi ng orders
(including nodel standing orders) made thereunder from
time to tinme, shall mutatis nmutandis, apply to al
establ i shnent wherein fifty or nore enpl oyees are

enpl oyed and to which this Act applies, as if they were
i ndustrial establishment within the neaning of the said
Act . "
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It is, however, not in dispute that the establishment had its own
certified standing orders.

| NTERPRETATI ON OF TERM5S OF SETTLEMENT :

The preanble of the settlenent refers to the Charter of Denmands
served upon the appellant on 27.02.1989 in respect of the shop floor and
of fice of the conpany situated at Thane and Parel relating to wage scale,
classification, dearness allowance, |eave facilities, |eave travel allowance,
transports etc. Supplenmentary demands were al so raised. The parties
reached a package settlenent covering the service conditions and terns of
enpl oyment applicable to the worknen at Thane and Head Office. The said
settlenent was to cover-all terms and conditions of service of various
cat egori es of pernmanent worknen; and was to apply to all permanent
wor kmen who were on the rolls of the conpany as on 31.12.1990. The said
Menor andum of Settl enment, indisputably, was entered into on 29.04. 1991

Does it apply only to those worknmen who were on the rolls of the
conpany as on-31.12.1990 is the question

If the said settlenment was only to apply to the permanent workmen,
who were on the roll's of the conpany as on 31.12.1990, evidently it would
not have contai ned any provision for appoi ntnent of apprentices, paynent of
stipend and probation or confirmation or their fitnent.

A Menorandum of Settlenment nust be read in the context in which
t he sane was made.

If the said settlenment is given a narrow neani ng, as has been
contended by M. Andhyarujina, the sanme woul d defeat the purpose thereof.
It may be true that by reason of a settlenent, a cut-off date may be provided
or the benefits be given only to a class of enployees but wth a viewto give
a proper nmeaning to the terns of the settlenent, the court would be entitled
to notice the source of the dispute. The worknmen of Norwest were not on
the rolls of the conpany; they became its enployees only with effect from
01.02.1991. Their terns and conditions were al ready governed by the
Certified Standing Orders. A Code of Conduct was required to be evolved
only as regard the worknen who cane on the rolls of the conmpany after
31.12.1990.

The said Code of Conduct was evolved to repress the hardshi ps which
had al ready been confronted by the use of the Standing Orders of the
conpany. It was to operate concurrently with the Certified Standing Oders.
Sone of the provisions in the Code of Conduct expected of the enpl oyees
evidently were not governed by the Certified Standing Orders. ' The
settlenent not only provides for appoi ntnent of apprentices, who would be
governed by the provisions of the Apprentices Act, 1961 but also for the
eligibility criteria therefor in terns whereof the first preference was to be
given to the sons and daughters of the enpl oyees and the ex-enpl oyees of
the company, had either retired fromservice or accepted Vol untary
Retirement Schene, or expired during service. The eligibility criteria also
provi des that the applicant should conplete 18 years of age as on the date of
application. Indisputably, in terns of the provisions of the Apprentices Act,
no apprentice would have a right of a job or pronotion. The Menorandum
of Settlenent, however, provides for their absorption on successfu
conpl etion of three years’ apprenticeship. It provides for seniority and
furthernmore lays down criteria for determ nation thereof.

The provisions relating to probation and confirmation of the workmen
would not fit in with the concept of applicability of the settlenment only to
those who were on the pernmanent rolls of the conpany as on 31.12.1990.
Evidently, thus, the said settlenent not only covers those who were
per manent workmen as on the said date and had ceased to be workmen but
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al so those who were to be appointed at a | ater date.
CERTI FI ED STANDI NG ORDERS

Applicability of the provisions of the 1948 Act is not in question. The
only contention raised is the applicability of the Mdel Standing Orders.
The fact that the conpany had its Certified Standing Orders is not in dispute.
The sane finds reference in the Menorandum of Settlenment itself.

The period of probation as also confirmation in the services were to be
interms of the Standing Orders. 1t has not been di sputed before us that
whereas the Mddel Standing Orders provided for a successful period of
probati on of three nonths; under the Certified Standing Orders, the period
t hereof was to be six nonths.

We have noticed hereinbefore that the appellant at one stage denied

and disputed the applicability of the Mddel Standing Orders and only at a
|atter stage, in a proceeding before the Hi gh Court, they produced a xeroxed
copy of the Certified Standing Orders, evidently with a view to show that the
successful period of probation was not three nonths as per the Mde

Standi ng Orders but in fact was six nonths.

In this case, whether the period of probation was three nmonths or six
nmonths is not of much significance; as the workmen had been kept on
probati on by an order dated 01.05.1991 with retrospective effect from
01.02.1991. Evidently they were, thus, entitled to the status of pernanent
wor kmen on conpl etion of six nonths’ period if not three nonths. They

were kept on probation till 1996 and, thus, they had admttedly conpl eted
the period of six months. Once they had successfully conpleted the period
of probation, they were entitled to the status of permanent worknen, the
consequences whereof would be that they becane entitled to all the benefits
and privileges in terns of the settlenent as pernanent enpl oyees.

APPLI CABILITY OF 1948 ACT

M. Andhyarujina’ s subm ssion that having regard to the fact that the
nunber of worknen in the said establishnent was | ess than 50 as is provided
for in Section 38-B of 1948 Act, is again of not nmuch significance.

It may be true that provisions of the Paynment of Gatuity Act, 1972

and the Enpl oyees’ Provident Funds and M scel | aneous Provisions Act,

1952 specifically provide that in the event —an establishment becones |iable
thereunder, it would continue to be so despite the fact that the nunber of
wor kmen goes below the prescribed limt, but in this case, we are not beset
with such a questi on.

We need not enter into the controversy as to whether such a

contingency woul d ensue even in respect of the enployees governed by the

1948 Act; inasnmuch as in the instant case, the Certified Standing Orders
forns part of the settlenent itself. The Certified Standing Orders, therefore,
govern the terns and conditions of the service of the worknen apart from
those which were specifically mentioned in the Settlenent.

We, thus, do not find any force in the said subm ssion

| NTEREST:

M. Andhyarujina would subnit that the rate of interest awarded by

the High Court being 12%p.a. is on a high side. W, in the peculiar facts
and circunstances of the case and having regard to the current rate of

interest prevailing in the market, direct that the rate of interest would be 9%

p. a.

Subject to the nodification aforenmenti oned, this appeal is dism ssed.
The appel l ant shall pay and bear the costs of the respondent in this appeal
Counsel fee assessed at Rs. 5,000/-.




