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ORDER
This special ' |eave petition arises from the judgnent

and order of the Division Bench of the Allahabad Hi gh Court
at Lucknow rmade on May 8, 1996 in wit Petition No.10195/89.

The admtted position is that the Governnent of Uttar
Pradesh had laid down asanction for grant. of 10%
devel opnental rebate in supply of electricity tothe newy
set up industries on July 16, 1986 and that was to be in
Vogue till 1990. It is the claimof _the petitioner that
pursuant to that policy, the petitioner had set up his
industry in Nainital District. Consequently, he is entitled
to the rebate. When the bill was issued, the Board inposed
its tariff rates contrary to the rebate. Resultantly, they
filed the wit petition. The High Court in the inpugned
judgrment has held that Section 78A of the Indian Electricity
(Supply) Act, 1984 (Act 54 of 1948) (for short, the ’'Act”)
being a legislative policy, the Board was not automatically
bound by the directions issued by the State Governnent. The
Board is entitled to revise tariff 1in accordance with-its
procedure. Therefore, wit could not be issued conpelling
the Board to follow the directions issued by the State
CGovernment. Thus, this special |eave petition.

It is contended for the petitioner that inl view of the
law laid down by this Court in Real Food Products Ltd. &
Os. vs. AP State Electricity Board & Os. [AIR 1995 SC
2234] in particular paragraph 8, the Board is bound by the
directions issued by the State Governnment. The view taken by
the High Court is, therefore, not correct in law. W find no
force in the contention. It is well settled | egal position
that the fixation of the tariff is a legislative policy and
the Board is entitled to revise unilaterally the tariff from
time to tine. The consuner is bound by the revision of the
tariff duly notified in accordance with the procedure
prescri bed under the Act. The question is: whether contrary
to the conditions of the tariff entered into by the parti es,
the policy direction issued by the State would be interposed
and be revised by the Electricity Board in consonance with
the directions issued by the State Governnent? In this
regard, the observations of this Court in paragraph 8 are
worth recapitul ation:
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"The only surviving question is
with regard to the nature and
effect of the direction given by
the State Governnent under Section
78 A of the Act. The question has
to be examined in the context of
the confined to thee charging of a
flat rate per H P. for agricultural
punp sets. The nature of the
function if the Board in the fixing
the tariffs and the manner of its
exerci se has been considered at
length in the earlier decisions of
this Court and it does not require
any further el aboration in the
present case. Section 78 A uses the
expression "the Board shall be
gui ded by such directions on
question-of policy as nmay be given
toit by the State Governnent". It
does appear that the view expressed
by the State Governnent on a
guestion of policy is in the nature
of a direction to be followed by
the Board in the area of the Policy
to which it relates. In the context
of the function of the Board of
fixing the tariffs in accordance
with Section 49 read w th Section
59 and ot her provisions of the Act,
the Board is to be guided by any
such direction of t he State
CGovernment, as in the present case,
was to fix a concessional tariff
for agricultural punp sets at a

flat rate per HP., it does relate
to a question of Policy which the
Board nust follow However, in

indicating the specific rate in a
gi ven case, the action of the State
CGovernment may be in excess of the
power of giving a direction on the
guestion of Policy, which the
Boar d, i f its concl usi on be
different, may not bee obliged to
be bound by. But where the Board
considers even the rate suggested
by the State CGovernment and finds
it to be accept abl e in the
di scharge of its function of
deci sion of the Board would not be
vitiated nerely because it has
accepted the opinion of the State
Covernment even about the specific
rate. In such a case the Board
accept the suggested rates because
that appears to be appropriate on
its own view. If the view expressed
by the State Government in its
direction exceeds the State of
policy, the Board may not be bound
by it unless it takes the sane view
on nerits itself."

Section 78A(1) of the Act postulates that in the

di scharge of its functions, the Board shall be guided by
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such directions on questions of policy as may be given to it
by the State Governnent. |n other words, the Electricity

Board has a statutory function to discharge in deterni nation
of the rates of tariff and ternms and conditions subject to
which the electrical energy be supplied to the consumers and
enforcenent thereof. This being a legislative policy, while
exercising the power under Section 78A policy directions
i ssued by the Governnent may al so be t aken into
consideration by the Electricity Board which has a statutory
duty to perform But so long as the policy direction issued
by the Governnment is consistent with the provisions of the
Act and tariff policy |laid down by the Board, it may be open
to the Board to either accept it or may not accept the
directions as such. It is for the State Government to
consi der whether the Board has laid down the policy or
whet her the direction issued by the State Governnent has not
been properly inplenmented. The Court cannot give a direction
to inmplenent the directions issued by the State Gover nnment
exercising the power under Article 226 of the Constitution
to direction the Board to exercise its power under Section
78A(1) of the Act. Sub-section (2) has no application for
the reason that if the Board feels any doubt as to whether
the direction issued by the Government is in the real mof a

policy or otherwise, then it shall be referred to the
authority constituted ~under the Act whose decision shall be
final, i.e., de hors the question in this case.

The | earned 'counsel for the petitioner has brought to
our notice that this Court has granted |eave against the
judgrment of another Division Bench on the ‘question of
applicability of the prom ssory estoppel. Inthis case, that
guestion does not arise for the reason that the promssory
estoppel would apply only in a case where there was no
contract executed between the parties. In this case; since
there exists a contract duly executed by |law between the
petitioner and the Board which binds them unless it is
revi sed, the question of prom ssory estoppel does not arise.
Considered from this perspective, we are of the view that
the High Court has not committed any nanifest error of |aw
warranting interference.

The special |eave petition is dismssed.




