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ACT:

Salam --Indicia-1f capital receipt-Liability to agricultura
i ncome-tax-Assam Agricultural Income-tax Act (Assam [|X of
1939), s. 2(a) (1).

HEADNOTE:

The true indicia of salam are (1) its single non-recurring
character and (2) paynent prior to the creation of the
t enancy. It is the consideration paid by the tenant for
being let into possession and can be neither rent nor
revenue but is a capital receipt in the hands of the
| andl or d.

Kamakshya Narain Singh v. The Conm ssioner of Incone Tax
(1943) L.R 70 I.A 180, relied on

Case- | aw revi ened.

Birendra Kishore Manikya v. Secretary of State for  India,
(1920) I.L.R 48 Cal. 766, Meher Bano Khanumv. Secretary of
State for India, (1925) I.L.R 53 Cal. 34, Raja Rajendra
Narayan Bhanja Deo v. Conmi ssioner of |Incone Tax, (1929)
I.L.R 9 Pat. 1 and Comm ssioner of Income Tax v. K ~C
Manavi kramato Rajah, |.L.R 1945 Mad. 837, distinguished.
Consequently, where paynents described as salams and
recei ved by certain zam ndar assessees as consideration for
granting agricultural |eases, by no nmeans of 'a precarious
nature, were

(1) [1946] 1 Al E.R 546. (2) [1947] 1 Al E.R 608.
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all made prior to such grants and were of a non-recurring
character, but calculated at rates varying with the ' nature
of the | ands and chargeabl e on every subsequent eviction-and
re-letting, they were properly so described and were neither
rent nor revenue within the definition of ’'agricultura
income’ contained in s. 2(a) (1) of the Assam Agricultura
I ncome- Tax Act and coul d not be assessed to tax wunder the
Act .

JUDGVENT:
CIVIL APPELLATE JURISDICTION: Civil Appeals Nos. 162 of
1955, 38, 39, 40, 41, 42, 43 and 44 of 1956.
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Appeal fromthe judgnent and order dated January 5, 1953, of
the Calcutta H gh Court (Oiginal Side) in Incone Tax
Ref erence Appeal No. 12 of 1942 and appeals from the
judgrment and order dated July 2, 1952, of the Assam High
Court at Gauhati in Agricultural Income Tax References Nos.
1, 2, 3, 7, 9, 6 and 8 of 1949 respectively.

Veda Vyasa and Naunit Lal, for the appellants in C A No.
162 of 1955 and respondents in C. As. Nos. 38 to 44 of
1956.

B. Baksi, S. N Mkerjea and R B. Biswas, for the
respondents in C. A No. 162 of 1955 and appellants in C.
As. Nos. 38 to 41, 43 and 44 of 1956.

Appellant in C. A No. 42 of 1956 not represented. 1957.
1957 April 24. The Judgnent of the Court was delivered by
KAPUR J.-In all these appeals the question for decision is
the character and purport of the payment termed ' Salani’ and
whether it falls within the meaning of " agricultural incone
" as defined in the Assam Agricultural Incone Tax Act (Ass.
| X of 1939) hereinafter called the " Act ".

C. A No. 162 of 1955 is directed against the judgnent of
the Calcutta Hgh Court dated January 15, 1953. C. A Nos.
38 to 44 of 1956 have been brought agai nst the judgment of
Assam High. Court dated April 2, 1952. These matters were
all heard together i'n the Assam Hi gh Court and were di sposed
of by one judgnent

C. A No. 162 of 1955 relates to the assessnent year 1941-
42. The assessee in that case was a -/8/9 annas
1021
co-sharer in a zam ndari estate known as

Par bat j oar estate
in Assam The original assessee was Jyotindra Narayan
Chowdhury who died on January 25, 1953, and on his death his
wi dow, Shrimati Sindhurani Chowdhurani and others were
substituted. The gross in, agricultural” inconme of the
assessee was Rs. 89,633 and incone from salam was Rs.
9,331-9-4 which was received from settlenent of 414
di fferent hol di ngs out of which 278 were holdings of wvirgin
l ands and 136 were those of what ‘are described as /auction-
purchase |lands. Qut of the gross incone fromsalam 15 per
cent. has been allowed as collection charges and the ~anount
in dispute in this appeal thereforeis Rs.~ 7,934. The
Agricultural Income Tax Oficer held this sum to be
"agricultural inconme " by his order dated Novenber 10, 1941,
which was affirned on appeal to the Assistant Conmi ssioner
of Agricultural Income Tax. The revision taken to the
Comm ssi oner under s. 27 of the Act was di snissed but at the
instance of the assessee the followi ng two questions were
referred for the opinion of the H gh Court.

(1) Whet her the single non-recurring premia or salams _paid
to the landlord assessee once only as consideration for/ the
settlenent of agricultural land at the tine of granting a
| ease can be held to be incone within the nmeani ng of the Act
?

(2)Whet her single non-recurring premia or salams paid to
the | andl ord assessee as consideration for the settl enent of
agricultural land once only at the tine of granting |ease
when such prem a or salanis are not dependent on the rate of
rent charged, can be held to be incone within the nmeani ng of
the Act ?

The Calcutta H gh Court by its judgment dated April 12,

1945, held these receipts to be " agricultural incone.”
Against this judgnent an appeal was taken to the Privy
Council but on the abolition of the jurisdiction of the
Privy Council the appeal was transferred to the Federa

Court and was heard by that court as C. A No. 30 of 1949.
That court set aside the judgment of the H gh Court and
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remtted the case to the Hi gh Court to be dealt with again
after ascertaining and considering the following additiona
factors likely
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to show the true nature of the receipts described as It
salam in the present case

" 1. The nunmber of settlenent of waste | ands and abandoned
hol di ngs during the accounting year and, the nmaxi mum and the
m ni mum extents settled and salam received.

2. Does the salanmi vary with the quality of the land, the
facilities for irrigation and such other favourable factors
?

3. How many tenants ejected under section 69 during the
accounting year and how |long they had been in occupation
bef ore such eviction?

4. I's salam received when lands are relet after eviction?
5. Is salam that is paid in the zam ndary of the assessee
in the nature of a |l present’ given by the tenant to the
| andl ord for the perm ssion to occupy the | and or whether it
is in substance a prem um payabl e by | essee at the inception
of the tenancy?

After the remand the case was again stated by the Menber of

Assam Board of Agricultural Incone Tax, Dr. Goswam, and
answers to these questions were :
1. Total nunber of settlenents were 414, nmaxi num extent

being 59 bighas 2 Cottahs and 10 Dhurs, ‘and salam Rs.

161-8-61 and minimm extent was 15 Cottahs and sal am

received therefromRs. 2-11-9.

2. Rate of salam varies withthe quality of " the |ands,

two fixed rates being Rs. 7 per bigha for jungle |lands and

Rs. 10 per bigha for non-jungle | ands.

3. There was no eviction of tenants under section 69 of

the Goal para Tenancy Act, but action was taken in ‘a |arge

nunber of cases under section 68 of that Act.

4, Salam is realized when lands are relet after eviction

5. Salami is not in the nature of a present. It is a

conpul sory paynent by the tenant to the landlord at the

i nception of the tenancy.

In the Statement of the Case the Board said that the

zam ndar’ s business or vocation was |etting out hol di ngs
1023

agai nst paynent. The area of land held by himwas a large

one "which he lets out pieceneal to various tenants on

conditions anbng others that the would be tenant will first

pay a fee which he prefers to call salam’ and that he wll

pay an annual rent. " It held that this paynment was not "a
windfall", that the " isalam’ arose from the landlord s
business of letting out his lands, and............ is an

i ncome", that because of the regularity or periodicity
attached to the receipt of salam, " it satisfies the test
of | income ' " and therefore the anpbunts received as sal ani
were agricultural income " within s. 2(a)(1l) of the Act.

On a consideration of the facts found by the Board in  this
case and after reference to the reported judgnents of the
various courts, the Calcutta Hgh Court held that the
amounts received by the assessee as salanmi were not "
agricultural income " and the Board has brought this appea
(C. A No. 162 of 1955) against that judgnent.

In the Assam Appeals also the areas of land held by the
assessees were Jlarge and total incone in the case of "
Parbatjoar estate " was Rs. 1,15,510 and in the case of
Mechpara estate it was Rs. 2,82,106 which was divisible
amongst the various co-sharers. Salam rates in Parbatjoar
estate varied fromRs. 7 per.bigha for forest land to Rs. 10
per bigha for other |ands dependi ng upon the quality of the
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land. In Mechpara estate the rates in hilly tracts were Re.
1to Rs. 2 for good sail land and Re. 1 to Rs. 6 for other
class of land and in the plains they varied fromRs. 2 to
Rs. 3 for good sail land, and Re. 1 to Rs. 6 for other

lands and As. 8 to Re. 1 for newy formed Char | ands. In
Bijni Raj estate the mnimmsalam was Re. 1 per bigha
irrespective of the area of the land. |In Gauripur estate

the holdings were settled by auction and the amount of
salami was deternmined by the demand, depending upon the
quality of land and facilities for irrigation. Simlarly
;in the Chapter Trust estate holdings were settled by
auction. The finding of the H gh Court was:
" It is abundantly clear fromthe above statenent of facts
that the rates of salam vary with the quality
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land in each estate. They have no relation to rent which
is admttedly fixed and invariable.

Lands are settled generally in small plots. The hi ghest
figure received as salam in a single transaction in the
years with which we are concerned was in Parbatjoar. A sum
of Rs. 621 was received ona settlenent of an area neasuring
88 B., 14 K, 15 D. In Mechpara an area measuring 165 B., 16
K, 12 D, was settled for Rs. 318. The m ni mum extent of
area settled in one transaction was also in Mechpara. Lands
nmeasuring only 2 K/ was settled. Salam received was Rs. 3-
5-0. Between these two extrenmes the extent of areas settled
varies. "
There were no evictions under s. 69 of the Assam Tenancy Act
of non-occupancy tenants but ejectnents did take place and
action was taken under s. 68 of the Act. After the re-
statenment of the case on the lines suggested by the Federa
Court, the Assam Hi gh Court held that " salam " is not rent
but revenue deri ved from land and is therefore

The question for decision is whether the ambunts received as
salam are rent or revenue within the definition of "
agricultural income " and therefore liable to agricultura
i ncone tax.

The basis of the first Calcutta judgnment dated May 12, 1945,
in C A No. 162 of 1955 was that salanmis were a nornal and
regul ar feature of these estates and there was periodicity.
VWen the matter canme up in appeal to the Federal Court the
| earned Chief Justice was of the opinion that the receipt
ternmed salami if nothing nore is stated in respect of it
cannot be treated as a capital receipt and therefore exenpt
from taxation nor could it nerely as such be treated as
income and therefore assessable to inconme-tax. Mahajan J.
(as he then was) said: " It may be a recurring or a
periodi cal paynent if it is a fee or a fine levied annually
on the holder of rent-free tenures as a quit rent; ~on the
other hand, it may not be a periodical paynent or a
recurring paynment if it isinthe form of gratuity or
of fering on receiving a |l ease or settling for the revenue or
on receiving any favour real or inplied." He was of the
opinion that in the forner case it would be agricultura
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income but inthe latter case it would be a capita receipt
being the price for that small " nodi cum of ownership which
the landlord transfers to the tenant.’

In the Assam cases Ram Labhaya J. said that by settling the
| ands and accepting salam the landlord parts with the right
of i mredi ate occupation
The characteristics and incidence of salam disclosed from
the " statements of the cases " are that it is a lunp sum
non-recurring receipt of noney by a landlord froma tenant
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bef ore making a settlenment of the holding which in CA No.
162 of 1955 varied fromRs. 7 to Rs. 10 per bigha and was
less in other cases. He is also entitled to charge a fixed
periodi cal ampunt of 11 annas per bi gha per annum Sal ami
i s charged when. ever a fresh settlenent is nade whether it
is of a piece of virgin land or of an auction-purchase
hol di ng. Thus salam is a paynent by a tenant to the
| andl ord antecedent to the constitution of the relationship
of landlord and tenant. It is really a paynment by the
tenant to the landlord for being allowed to take possession
of the land for cultivation under the lease. 1In all those
cases under appeal the | eases were oral and the duration and
conditions thereof were regulated by Statute The Assam

Tenancy Act. Salami is not a recurring or periodica
paynment or a fee or fine levied at fixed intervals from the
tenant for the same holding. In these cases it has not been

contended or even suggested nor-was it contended before the
Federal Court that salam is capitalised rent. As a matter
of fact the Federal Court found that it was not rent. In’
consi deration of the paynment of salam an estate in land is
transferred by the landlord to the tenant although the
estate taken by the tenant in the first instance is a non-
occupancy tenancy which grows into an occupancy tenancy by
the efflux of time., But in no case in any of the appeals
was action taken under s. 69 of the Assam Tenancy Act which
regulates the rights and Iliabilities of non- occupancy
tenants and no tenant was ejected from his non-occupancy
tenancy. On the other hand whenever action had to be taken
for non-paynment of rent and ejectnent it was taken

132
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under s. 68 of the Coal para Tenancy Act. This section s as
fol |l ows:

A permanent tenure-holder, a raiyat at fixed rates, or an
occupancy tenant, shall not be liable to ejectnent for
arrears of rent, but his tenure or holding shall be Iliable
to sale in execution of a decree for the rent thereof, and
the rent shall be a first charge thereon. In execution of
decrees for arrears of rent the estates of the occupancy
tenants were sold, the purchaser in all cases being the
[ andl ord hinself and thus for recovering the arrears of rent
the landlord had to bring to sale the right, title and
interest of his tenant and after purchase of this right he
relet the |and, on receiving the salam fromthe new tenant.
This process again shows that the landlord did part- with
sone interest in land, which cannot be said to be
precari ous, when he made the settlenent of |and on receipt
of salam, which was a single nonrecurring paynment by the
| essee for the acquisition of his rights under the | ease. "
Agricultural income" which, it is claimed by the /Board
conprises salam, has been defined in s. 2(a)(i) of -the Act.
The rel evant portion of this section is:

S.2(a)(i). Any rent or revenue derived fromland which is
used for agricultural purposes, and is either assessed to
land revenue in Assamor subject to a local rate assessed
and col l ected by officers of the Governnment as such

Salami is not rent and, therefore, unless it is revenue it
will not fall within this definition.

" | ncome" was described by Sir Ceorge Lowndes in
Conmi ssi oner of Income Tax v. Shaw Wallace & Co. (1) as "a
periodi cal nmonetary return comng in with sone sort of
regularity, or expected regularity, fromdefinite sources.”
In Captain Mharaj Kumar CGopal Saran Narain Singh v. The
Commi ssi oner of Income Tax, Bihar & Orissa (2), Lord Russel
of Killowen after referring to the definition given by Sir
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George Lowndes held that life annuity paid out of an estate
i's incone.

(1) (1932) L.R 59 I.A 206, 212.

(2) (1935) L.R 62 1.A 207.
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Sal am was described by Lord Wight in Kamakshya Narain
Singh v. The COW ssioner of Incone Tax (1), a case of a
grant of a mning |lease for a period of 999 years, in the
fol |l owi ng words:

" The sal ami has been, rightly, in their Lordships’opinion

treated as a capital receipt. It is a single paynent made
for the acquisition of the right of |essees to enjoy the
benefits granted to themby the |ease. That general right
nmay properly be regarded as a capital asset, and the nopney
paid to purchase it may properly be held to be a paynent on
capital account."

The inportance lies in the use of the words "the nmoney paid
to purchase it ", i.e., the right of the | essee to enjoy the
benefits granted under the |ease.

In Raja ' Shiv Prasad Singh v. The Crown(2) where also the
| ease was a nining | ease for a period of 999 years, sal am

was described as a sum which i's payable at the inception of
the I|ease and as a nonrecurring paynent in the nature of a
prem um for granting a | ease.

In Conm ssioner of JIncone Tax v. Mharajadhiraj Kumar
Vi sheshwar Si ngh (3) /an area neasuring 41 bighas of |and was
settled for an indefinite (benead) period on a yearly rent
and in the event of default of two consecutive instalnents
the Ilessee could be dispossessed and was also liable to
other penalties. This land was settled with the |lessee to
enable himto build a " golahouse" and a platformfor the
rice mill. The | ease was taken to bein the nature of a
permanent | ease and it was held that sal am represented the
price for parting with the landand was not nerely an
advance rent and as it was not a recurring paynment, it did
not fall within the definition of the word 'inconme’ as given
in Conm ssioner of Inconme Tax v. Shaw Wallace & Co. (4).
Manoharlal J. who gave a concurrent judgnment, at ~‘page 824
descri bed salanm as the anmobunt of noney which a |andlord
"insists on receiving as a condition precedent for ~parting
with the land in favour of the lessee.” lie alsoheld that
sal am

(1) (21943) L.R 70 I.A 180, 190.

(2) (1924) |.L.R 4 Patna 73.

(3) (21939) I.L.R 18 Patna 805.

(4) (1932) L.R 59 I.A 206, 212.
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could not be treated as a revenue receipt and that it was
received by the landlord "not because of the use of the'|land
but before the | and was put into use by the assessee.” The
sane court in Province of Bihar v. Maharaja Protap Udai Nath
Sahi Deo (1) followed the definition of the word 'salam ' as
given in Kumar Visheshwar Singh's case. Harries C J. ‘there
hel d that where sal am cannot be regarded as paynment of rent
in advance, it will not be income and woul d, therefore, —not
be taxable. He said "prima facie, salanm is not incone, and
it is inmpossible wupon the facts as stated to say that

salanmis received............... constitute part of hi s
i ncorme. "

Rankin C.J. in Re Gooptu Estate Limted (2) held paynent of
one | akh of rupees as salam not to be inconme. |In that case
it was demanded and paid in respect of resettlenent of a
| ease which had still to run for 48 years but had been

forfeited for the non-paynent of rent.
In certain cases, however, payment by way of sal am has been
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held to be ’agricultural incone’. In Birendra Kishore
Mani kya v. Secretary of State for India (3) it was held that
t he consideration for the grant of a lease is t he
capitalised value of the sum periodically payable along with
the premiumso that "the larger the one element the smaller
the other.™ On this basis the premum paid for the
settlenent of waste | ands or abandoned hol di ngs was regarded
as rent or revenue' derived fromland and therefore wthin
the definition of agricultural income in section 2(1)(a) of
the Indian Incone Tax Act. This was a case which was
decided wunder the Indian Income Tax Act and the question
whether it was a capital receipt or revenue receipt and
therefore exenpt or not fromtaxation did not arise because
the Bengal Agricultural |Incone Tax Act was passed in 1944
and the Assam Act in 1939. It was not necessary for the
purpose of that case to decide whether it was a capita
receipt or revenue because what was to be decided was
whet her sal am was

(1) (1947) | .L.R 20 Patna 699, 722.

(2) (1929) 50 C.L.J. 375.

(3) (1920) I.L. R 48 Cal, 766.
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exenpt fromincome-tax under s. 2(a)(i) of the Indian Income
Tax Act. As a matter of fact the assessee argued in that
case that these suns constituted " agricultural incone".
Moreover the dictumthe snaller the salam the higher the
rent and vice-versa did not receive acceptance by the
Federal Court when the present matter was heard in that
court before remand (C. A No. 30 of 1949).

In Meher Bano Khanumv. Secretary of State for [India(l)
"salami’ was defined to be an anobunt received by the
landlord for the recognition of the transfer of ~a non-
transferabl e hol ding which was paid to the 1andlord because

of his ownership of the |and. It~ was held to be
"agricultural incone" as it was “rent or revenue" within the
meaning of that expression. The Standing Counsel who

appeared for the Secretary of State in that case /conceded
that it was not revenue but his argument was that it was not
revenue derived fromland but that it was an incident of the
transfer and not of tenancy and therefore did not flow from
the land. |In neither of these cases was it argued whether
salam was a revenue receipt or capital receipt.

In a Full Bench of the Patna High Court in Raja Rajendra
Narayan Bhanja Deo v. Conmi ssioner of Income Tax (2 )
nutation fees were held to be agricultural-inconme but- that
was a case of payment after the rel ationship of Iandlord and
t enant had cone into existence. Simlarly in t he
Conmi ssi oner of Income Tax v. K C. Manavi kraman Raj ah. (3)
nonies paid for the renewal of |eases were held to be
agricultural incone within the neaning of s. 2(1)(a) of the
I ndian I ncone Tax Act. Here again the nonies were paid not
for the constitution of the relationship of Ilandlord and
tenant but after that relationship had cone into existence
and for its continuance.

In H H Mharaja Sir Bir Bi kram Ki shore Mani kya Bahadur  v.
The Province of Assam (1), a case under the Act, Harries
C.J. referred to Kamakshya Narain Singh's case (5) and held
that it had to be decided on

(1)(1925) I.L.R 53 Cal. 34.

(2) (1929) I.L.R 9 Patna 1.

(3) I.L.R 1945 Mad. 837.

(4) (1948) 53 C WN. 164.

(5) (1943) L.R 70 I.A 180, 190.
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the facts of each case whether salam was agricultura
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income or not because it was not known in respect of what
transaction the anobunt was received.

The Orissa High Court in S. M Bose v. Secretary, 'Board of
Revenue (1) has held that salani is not a payment of rent in
advance nor is it incone but is a paynment by way of capita
receipt. It was contended before us that the Privy Counci

i n Kanakshya Narain Singh’s case (2 ) based its decision on
the wasting nature of the assets under the |lease. But the
definition given by Lord Wight is in general terns and just
descri bes what the characteristics of a paynment by way of
salam are without any reference as to the nature of assets
under a | ease.

In all these appeals before us the assessees derived
considerably large anounts of incone from agricultura
hol di ngs. It is not shown as to what the nunber of the

hol di ngs were but they must have been considerably |arge.
On t he other hand the nunber of settlenents was
conparatively small ~a few hundreds and consisted of
settlenents of virgin lands as well as of auction-purchase
| ands and were not derived fromthe sane hol di ngs at regul ar
i nterval s. This and the findings of fact given above
negative the finding as to "regularity and periodicity" of
paynment of salam and-also that it "arose out of business of
letting out his land." The paynents by way of salam were
nmade by the prospective | essees anterior to the constitution
of the relationship of Iandlord and tenant as the price for
the lessor agreeing to the parting of his- rights in an
agricultural holding.in favour of the proposed |essee.

In Principles of Mhamadan Law by Macnaughton - ,salam is
defi ned as;

"a free gift by way of conplinent or in return of a favour."
In Wlson"s dossary the neaning given to it is:

" a conmplinmentary present, a douceur............ ; a present
to a superior upon being introduced to hinm a gratuity or
offering on receiving a lease...........

(1) A I.R 1955 Orissa 288.

(2) (1943) L.R 70 |I.A 180, 190.
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In the Arabic-English Dictionary by Johnson it neans:

" a present on being introduced to -a superior; ~ earnest
nmoney; a free gift froma farner to Governnent —on taking
lands........... "

In Vol. | of Baden Powell’'s "Land Systens of Britishlndia"
it is stated at page 543;

. the Zamindar, to raise noney, had sold so many
talugs or under farns for 'salani’' or fees paid down

Thus all these definitions show that salam is a payment by
the tenant as a present or as price for parting by the
landlord with his rights under the | ease of a hol di ng. It
is a lunp sum paynment as consideration for what the |andlord
transfers to the tenant.

The manner in which the | eases were dealt with and the fact
that 'in no case was a non-occupancy tenant evicted and his
tenure was allowed to mature into an occupancy hol di ng shows
that the leases were in practice not so precarious as was
suggested by the Board, but had an el enent of stability and
per manency attached to them Therefore, when a tenant paid
salam he did so in order to get in return an estate in the
land owned by the zamindar. Salam is thus not rent and
both parties have proceeded on that basis and it could not
be called revenue within the nmeaning of the word used in the
definition of agricultural income under s. 2(1)(a) of the
Act because it was a paynent to the landlord by the tenant
as a consideration for the transfer of a right in =zami ndari
lands owned by the landlord. It has therefore all the
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characteristics of a capital payment and is not revenue.

In the result appeal No. 162 of 1955 brought by the State of
Assam is dismssed with costs throughout and the appeals
brought by the assessees in C.A Nos. 38 to 44 of 1956 are
al l owed, the judgnment of the Hi gh Court set aside and the
referred questions answered in the negative. The assessees
will have their <costs in this court in one set and the
courts below except in appeal No. 42 of 1956 where the
appel | ant was not present,
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but it appears that she could not be served and given notice
of the hearing of the appeal and, therefore, although her
appeal is allowed, as it i's based on a point comon to ot her
appeals, the parties will bear their own costs in that
appeal

Appeal No. 162 of 1955 di snissed.

Appeal s Nos. 38 to 44 of 1956 al |l owed.




