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A Drugs Inspector conducted search of the prenises of a
nursing home run . by the respondent under the name
‘Kalicharan Poly dinic’ at Naya Bazar in Jaleswar (Oissa)
on 7.8.1996. He was acconpanied by one Deputy Drugs
Controller and an Assistant Drugs Controller:. In the search
it was detected that nedicinal drugs were stocked for sale
in two alnirahs kept in the front roomof the nursing home.
As respondent had no licence to stock or exhibit for sale
such drugs, the Drugs |Inspector seized 22 items of drugs.
Respondent was not able to produce the purchase invoice
concerning those drugs and he failed to disclose the source
fromwhi ch he purchased t hem

On the aforesaid facts respondent was prosecuted before
a Court of Judicial Magistrate of First Class for offences
under Section 27(b)(ii) and Section 28 of the Drugs  and
Cosnetics Act, 1940 (for short the ‘Act’). The mmgistrate,
on conclusion of the trial, convicted respondent under both
counts and sentenced himto undergo sinple.inmprisonment for
one year and a fine of Rs. 5,000/- on the first count and to
simple inmprisonment for one month on the second count.

Appeal filed by the respondent was dism ssed by the
Sessi ons Court which confirmed the conviction and sentence
under both charges. But when he filed a revision before the
Hi gh Court of Orissa a learned Single Judge found that
convi ction under Section 28 of the Act was unsustai nabl e and
hence respondent was acquitted of that offence. 1ln the
matter of sentence for the offence under Section 27(b)(ii)
of the Act |earned Single Judge reduced it to the period of
i mprisonnment which had already been undergone and the fine
was reduce to Rs. 3,000/ -.

State of Orissa has filed this special |eave petition
challenging the aforesaid alteration and nodification made
by the Hi gh Court. Leave is granted.

The concurrent findings of facts arrived at by the
trial court and the appellate court which are not liable to
be re-opened are: (1) respondent stocked for sale the drugs
seized from his nursing honme on 7.8.1996 w thout any valid
licence as required under clause (c) of Section 18 of the
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Act, and (2) respondent did not disclose to the Drugs
I nspector, even after he was required to do so, the nane and
address of the persons from whom he acquired those drugs.

Learned counsel for the appellant contended that the
Hi gh Court committed an error in holding that the offence
under Section 28 of the Act has not been made out. That
Section reads thus:-

"Penalty for non-disclosure of the

name of the manufacturer, etc. -

whoever contravenes the provisions

of Section 18-A or Section 24 shal

be puni shable with inprisonment for

aterm which nmy ‘extend to one

year, or with fine which may extend

to one thousand rupees, or wth

bot h. "

Learned Single Judge of +the High Court took the view
that Section 18A of the Act would have application "only if
the person fromwhom the requisite information is sought
for, is either  the manuf acturer or an agent for
di stribution" and since the respondent was neither of them
he could not have contravened the Section. The reasoni ng of
the |earned Si ngl e~ Judge in reaching the aforesaid
conclusion, in his own words, are the follow ng: -

"Section 18-A'deal's with disclosure

of the nanme of /the manufacturer

etc. It requires that every person,

bei ng the manufacturer of a drug or

cosnmetic or his agent for~ the

di stribution thereof, shall, if so

required, disclose to the |Inspector

t he names addr ess and ot her

particul ars of the person from whom

he acquired the drug or cosnetic.

In order to attract application of

Section 18-A, a person, who is

ei ther the manufacturer of the drug

or cosnetic or agent for

di stribution thereof is required to

di scl ose to the inspector the nane

and address and other particulars

of the person from whom he acquired

the articles. |[|f a person does not
fall wthin either of the two
categories, Section 18-A will have

no application.”

In this context it is necessary, to see how Section 18A
of the Act is worded which is extracted bel ow -

18- A Disclosure of the nanme of the

manuf acturer, etc. - Every person,

not being the manufacturer of a

drug or cosnetic or his agent for

the distribution thereof, shall, if

SO required, di scl ose to the

| nspector the nanme address and

other particulars of the person

fromwhom he acquired the drug or

cosnetic."

(enphasi s suppli ed)

It is obvious that for application of the Section, the
person concerned shall not be a manufacturer of drug or his
agent. In other words, the person to whom Section 18A
applies is anyone other than a manufacturer or his agent for
distribution thereof. The raison d etre of it is that, if he
is the manufacturer or his agent he cannot disclose the name
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of the person from whomhe acquired the drug because he
hinself is its manufacturer. To expect the other way is to
expect the inpossible. Hence there is no question of
requiring him to disclose the identity of the person from
whom he acquired the drug. Exclusion of manufacturer and his
agent from the purview of Section 18Ais, therefore, on
under st andabl e prem se.

It seens to us that |earned Single Judge of the High
Court would have missed the nonosyllable ‘not’ in Section
18A of the Act when he considered the anplitude of the
provision. The position of law when the word ‘not’ s
remaining in the provision, 1is just the other way around.
The Section, therefore, would apply to any person other than
the manufacturer of a drug or cosnetic or his agent. Hence,
there is much force in the contention of the State that
acquittal of the respondent of the offence under Section 28
of the Act is based on a basically faulty premi se. Such
acquittal \is, therefore, liable to be set aside and the
conviction of ~ the respondent —under Section 28 has to be
restored. W do so.

However, while dealing with the sentence we are of the
opinion that for failure to disclose the name of the person
from whom he acquired-the drugs, he need not be sent to jai
as we feel that such failure could have happened perhaps
because he was oblivious of the name and address of the
person from whom he purchased the drug. That apart, there is
no case for the Drug |Inspector, or for the prosecution
itself, that any of \ the drugs seized fromthe nursing home
was either a spurious drug or ~a msbranded one or even a
time expired nmedicine. It neans that the drug seized would
have been ot herw se genuine nedici ne.

W also notice that the offence -under Section 28 is
puni shable with either inprisonnent ~or with fine which may
extend to Rs.1,000/- or with both. I n other words, sentence
of inmprisonnent is not conpulsory. |In such circunstances, a
sentence of fine of Rs.1,000/- would be sufficient to neet
the ends or justice for Section 28 of the Act so far as the
facts in this case are concerned.

The remaining contention is that |earned Single Judge
has acted w thout jurisdiction when he reduced the sentence
for the offence under Section 27(b)(ii) of the Act to
i mprisonnment for the period which respondent had al ready
undergone and to a fine of Rs. 3,000/-. For considering the
above contention it is necessary to extract the materia
portion of the said sub-clause:

"27. Penalty for manufacture, sale,

etc., of drugs in contravention of

this Chapter.- \Woever, hinself or

by any other person on his behalf,

manuf actures for sal e or for

distribution, or sells, or stocks

or exhibits or offers for sale or

di stributes, -

(8) . e
kb) any drug-

(1)
(ii) Wthout a wvalid Ilicence as
requi red under cl ause (c) of
Section 18,

shal | be puni shabl e with

i mprisonnent for a term which shal
not be | ess than one year but which
may extend to three years and with
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fine which shall not be less than

five thousand rupees:

Provided that the Court nmay, for

any adequate and special reasons to

be recorded in the judgnent, inpose

a sentence of inprisonnent for a

termof |ess than one year and of

fine of less than five thousand

rupees;"

This Court has held in Ram Shankar Msra vs. State of
UP [AIR 1976 SC 727] that the sentence under Section 27 of
the Act cannot be reduced to one of fine only. Againin Ms
Raj ast han Phar maceuti cal Laboratory Bangal ore and ot hers vs.
State of Karnataka [AIR 1981 SC 809] this Court pointed out
that a sentence of inprisonnent is conpul sory under Section
27 (b)(ii) of the Act. But —in view of the proviso to the
Section (as quoted above) it cannot be said that the Court
has no ~jurisdiction to reduce the sentence of inprisonnent
bel ow the period of six nmonths. If the conditions specified
inthe proviso are present, the Court has the power to
reduce the sentence even further down. For that there nust
be adequate and special reasons and such reasons shoul d be
recorded in the judgment and there shall still be a term of
i mprisonnment and fine in-the reduced sentence.

Learned Single Judge has given sone reasons for
reduci ng the sentence of inprisonnent "to the period already
undergone" and to a fine of Rs.3,000/-. Appellant-State has
not even nentioned in the special  leave petition that the
reasons shown by the Iearned Single Judge are neither
adequate not special. W are, therefore, not inclined to
enhance the termof inprisonment or the quantum  of fine
further upward for the offence under ~Section 27(b)(ii) of
the Act.

In the result, we allowthis appeal by setting aside
the acquittal under Section 28 of the Act. W restore the
conviction of the respondent of the said of fence. W inpose
a fine of Rs.1,000/- on himfor the said offence and direct
that in default of paynent of 'such fine within two nonths
respondent shall undergo sinple inprisonnent for one nonth.
Appeal is thus, allowed to that extent:




