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ACT:
Keral a Abkari Act 1077 (1 of 107), SS. 12A, 12B, 14(e),
(f ) and 68A and Kerala Rectified Spirit Rules. 1972, Rules
13 and 16-Validity of-State Government whether competent to
enact law relating to nedicinal and toil et preparations.
Constitution of India 1950, Schedule VII, List 1, Entry

84, List Il Entries 8 and 54-Scope of-State legislature
whet her conpet ent to enact a law_ with respect to
"intoxication |iquors’ or for levying excise duty on

al coholic requirenents for human consunption

Doctrine of ’'occupied field -Application of-Incidenta
encroachnment on forbidden field-Wether affects conpetence
of legislature to enact | aw Necessity for exam nation of the
schene of both enactnents-Chargi ng section of statute index
to the real character of tax

Tax and Fee-Distinction between-Quid pro quo stricto
sensu- Whet her sine qua non of 'fee’

Words and Phrases-’' Shall have due regard to’-Meaning

of .
HEADNOTE:

The appel | ants, who were manufacturers of nedicinal and
toilet preparations cont ai ning al cohol chal | enged the

constitutional validity in their wit petitions under Art.
226 of the Constitution of the provisions of ss. 12A, 12B
14(e) and (f ), b56A and s. 68A of the Kerala Abkari Act,
1967 (Act No. X of 1967) and Rules 13 and 16 of the Keral a
Rectified Spirit Rules, 1973 and rr. 5, 6 and 7 of the
Kerala Spiritious Preparations Rules, 1969 on the ground
that the State Legislature had no power to enact a |aw
relating to nedicinal and toilet preparations as the topic
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of the legislation was wthin the exclusive domain of
Parlianment under Entry 84, List | of the Seventh Schedul e of
the Constitution and also on the ground that they were
violative of Art. 19(1) (g) read with Art. 301 of the
Constitution. The Hi gh Court dismissed the wit petition
holding that there was no conflict between the inmpugned
provisions and the Central law, i.e., the Mdicinal and
Toil et Preparations (Excise Duties) Act, 1955 or the
Medi cinal and Toilet Preparations (Excise Duties) Rules,
1956 framed t hereunder as they dealt with different
subj ects. The H gh Court further held that the inpugned
provisions do not offend against Art. 19(1) (g) or Art. 301
of the Constitution.

In the appeal and the special |eave petition to this
Court it was contended on behalf of the appellants (t) The
State Legislature had no | egislative conpetence
520
to enact the inmpugned provisions because the field was
occupi ed by the provisions of  The Medicinal and Toilet
Preparati'ons (Excise Duties) Act, 1955 (The Central Act) and
the Medicinal and Toilet Preparations (Excise Duties) Rules,
1956 (the Central Rules), and alternatively, the inmpugned
provisions are violative of the fundamental right guaranteed
in Art. 19(1) (g) ~of the Constitution. (2) "Drugs and
Phar maceuti cal s" havi ng been decl ared by Parlianment under s.
2 of the Industries Devel opment and Regul ation) Act, 1951 to
be a schedul ed industry, being item 22 of the First Schedul e
thereof, the power of the State Legislature to nmake a law in
respect of medicinal = and toilet ~preparations. containing
al cohol was taken away. (3) The provisions made in s. 14(e)
of the Act for the collection of supervisory  charges was
clearly invalid in as much as (a) they are in conflict with
r. 45 of the Central Rules, and (b) they could not be
sustained as a fee as there was no-quid pro quo. (4) Rule 13
of the Kerala Rectified Spirit-Rules, 1972, providing for
the levy of excise duty as excess wastage of alcohol in the
manuf acture of medicinal and toilet preparations cannot be
supported in terms of the charging provision contained in s.
17 of the Act. (S) The power to restrict the quantity of
ayurvedi c asavas and arishtas in which alcohol is self-
generated in the process of nmanufacture having regard to the
total requirenent of such medi ci nal —preparations - for
consunption or use in the State is an unreasonable
restriction on The fundanental right to carry on trade or
busi ness guaranteed under An. 19(1) (g) and was also
violative of Art. 301 as there was denmand for such nedicina
preparations not only in The Slate but throughout the
country.

Di sm ssing The Appeal and Special Leave Petition,

N

HELD: (lI) The Central and State Acts operate in two
separate and distinct fields and are not in conflict with
each other. Wile the main purpose of the inmpugned Act is to
consolidate the law relating to manufacture, sale -and
possession of intoxicating |liquors and intoxicating drugs, a
subj ect which falls under Entry 8 of List Il of the Seventh
Schedul e, the nain object of the Central Act is | o provide
for the levy and collection of duties of excise on nedicina
and toilet preparations containing alcohol falling under
Entry 84 List |. [536 G F]

2(i). The enactment of the Medicinal and Toil et
Preparations (Excise Duties) Act, 1955 by Parlianment under
Entry 84, List | of the Seventh Schedul e of the
Constitution, or the framing of the Medicinal and Toil et
Preparations (Excise Duties) Rules, 1956 by the Centra
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Government in exercise of their rule making power under
section 19 of the Act, for the purpose of |evying duties of
excise on medicinal and toilet preparations containing
al cohol etc., do not pre vent the State Legislature from
making a |aw under Entry 8, List Il of the Seventh Schedul e
to the Constitution with respect to 'intoxicating |iquors’
or a law under Entry 51 List Il for |evying excise duties on
al coholic requirenents for human consunption. [528 C- D

(ii) It is the charging section which gives the true
index to the real character of a tax. The nature of the
machi nery by which the tax is to be assessed is not of
assi stance, except in so far as it may throw light on the
general character of the tax. The charging sectionins. 3
of the Central Act «clearly shows that it does not seek to

levy a duty of excise ~on alcohol liquor for human
consunption falling wthin Entry 51 List Il of the Seventh
Schedul e, but to levy a duty of

521

excise! on nedicinal and toilet preparations containing
al cohol ~etc. The topic of legislation under Entry 84, List |
of the Seventh Schedule i's 'duties  of excise on nedicina
and toilet preparations containing alcohol etc. The Centra
Act nmust in pith and substance, be attributed to Entry 84,
List. 1. [532 C E]
(iii) The Central 'andthe State Legislations operate on two
different and distinct fields. The Central Rules, to sone
extent, trench upon the field reserved to the State
Legi slature, but that is nmerely incidental to the main
purpose, that is, tolevy duties of excise on nedicinal and
toilet preparation containing alcohol. Sone of the inpugned
provisions may be alnost simlar to sonme of the provisions
of the Central Rules, but that does not inply that the State
Legi sl ature had no conpetence to enact the provisions. The
State Legislation is confined to 'intoxicating liquor’, that
is, to ensure proper utilisation of rectified spirit in the
manuf acture of medicinal and toilet preparations and,
therefore, wthin the powers granted to the State
Legi sl ature under Entry 8, List IlI. It further ‘seeks to
regul ate the manufacture of bona fide nedicinal preparations
and prevent misuse of rectified spirit-in the manufacture of
spurious nedicinal and toilet preparati ons -contai ning
al cohol capabl e of being used as ordinary alcoholic
bever ages.

[532°F-533 A

(iv) The enunmeration of ’"intoxicating liqour’ in Entry
8, List 11, <confers exclusive power to the State to
legislate in respect of nedicinal and toilet preparations
cont ai ni ng al cohol . [533 B]

(v) In matters of seemng conflict or encroachnent of
jurisdictions, what is nore inportant is the true nature and
character of the legislation. A necessary corollary of the
doctrine of pith and substance is that once it is found that
in pith and substance the inpugned Act is a law on a
permtted field, any incidental encroachnent on a forhidden
field does not affect the conpetence of the legislature to
enact the law. [534 B-(

Prafulla Kumar Mukherjee and O's. v. Bank of Conmmerce
Ltd. Khulna A I.R 1947 PC 60 at 65 and State of Bombay v.
F. N Balsara [1951] SCR 682 at 694-5 referred to.

(vi) There <can be no doubt that the inpugned Act is
relatable to Entry 8, List Il of the Seventh Schedule. [536
A

(vii) When the frane-work of the two enactrments is
examned, it would be apparent that the Central and the
State Legislature operate in two different and distinct
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fields. In the matter of mmking rules or detail ed provisions
to achieve the object and purpose of a |legislation, there
may be sone provisions seemngly overlapping or encroaching
upon the forbidden field, but that does not warrant the
striking down of the inpugned Act as ultra vires the State
Legi sl ature.

[536 G537 A

Hyderabad Cheni cal and Pharnmaceutical Wrks Ltd. v.
State of Andhra Pradesh and Os. [1964] 7 S.CR 376
di stingui shed.

(viii) No citizen has any fundamental right guaranteed
under Art. 19(1) (g) of the Constitution to carry on trade
in any noxious and dangerous goods |ike intoxicating drugs
or intoxicating |liquors, The power to legislate with regard
to intoxicating liqour carries with it the power to regul ate
the manuf acture, sal e and possessi on of nedicinal and toilet
preparati ons containi ng al cohol; not for the
522
purpose of interfering with the right of citizens in the
matter of _consunption or wuse for bonafide nedicinal and
toil et preparations, but for preventing intoxicating |iquors
from bei ng passed on under the guise of nedicinal and toil et
"preparations. It was- within the competence of the State
Legislature to prevent the noxious use of such preparations
i.e. their wuse as/ a substitute for alcoholic beverages.
[ 537B- D]

In the instant case the provisions have been enacted to
ensure that rectified spirit is not msused under the
pretext of being used for medicinal and toil et preparations
cont ai ni ng al cohol . Such regul ation is a necessary
concomtant of the police power of the State to regulate
such trade or business which is inherently dangerous to
public health. [537 E]

(ix) Al that the provisions of ss: 12A and 12B ordain
is that the Comm ssioner "shall have due regard to the tota
requi rement of such nedicinal  preparations for consunption
or use in the State". The Comm ssi oner has, therefore, only
to take into account the total requirenments within'the State
as an el enment which should enter the assessnent and no nore.
As a necessary corollary, it follows that in fixing the
quantity of medicinal and toilet preparations-to which
al cohol is added or in which it is self-generated, normally
the Conmi ssioner shall have regard to |arger requirenents of
the manufacture, if the manufactured product has a nmarket
outside the State. The restrictions inposed by section 12B
as to the alcoholic content of nedicinal and toilet
preparations and the requirement that they shall not be
manuf actured except and in accordance with the ternms. and
conditions of a licence granted by him are nothing but
reasonabl e restrictions wthin the neaning of Art. 19(6).
The inmpugned provisions, therefore, cannot be struck down as
offending Art. 19(1) (g) of the Constitution. [538 E-539 B]

3. The State Act, in pith and substance, is ' nhot a
| egi slation under Entry 24, List 11 and, therefore, the
guesti on does not arise. [539 E-539 B]

4(i) (a) The provision contained in s. 14(e) of the
Act is clearly relatable to the State’'s power to nake a | aw
under Entry read with Entry 51(a), List Il of the Seventh
Schedule. S. 14(e) of the Act is valid in so far as it
provides that the Conm ssioner may prescribe the size and
nature of the establishnment for such supervision and the
cost of establishment and other incidental charges in
connection with such supervision to be realised from the
licensee. There is no warrant for the subnmission that the
fram ng of such an incidental provision like r. 45(1) of the
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Central Rules takes away the State’'s power to recover
supervi sory charges fromthe licensee. [540 B-(

(b) 'Fees’' are the anpbunts paid for a privilege and are
not an obligation. Fees are distinguished fromtaxes in that
the chief purpose of a tax is to raise funds for the support
of the Covernment or for a public purpose, while a fee may
be charged for the privilege or benefit <conferred, or
service rendered or to neet the expenses connected
therewith. Thus, fees are nothing but paynent for sone
special privilege granted or service rendered. Taxes and
taxation are, therefore, distinguishable fromvarious other
contributions, charges, or burdens paid or inposed for
particul ar purposes and under particul ar powers or functions
of the Governnent. It 1is now increasingly realised that
nerely because the collections for the services rendered or
grant of a privilege or  licence, are taken to the
Consolidated Fund of the State and are not separately
appropriated towards the expenditure for rendering the
service is not by “itself decisive. It is also increasingly
realised that the element of quid pro quo stricto sensu is
not
523
always a sine qua non of ~a fee. It is needless to stress
that the el ement of ‘quid A pro quo is not necessarily absent
in every tax, [541 G 542 D

Mahant Shri Jagannath Ramanuj Das v.. The State of
Orissa [1954] SCR 1046, Ratilal Panachand Gandhi v. The
State of Bonbay [1954] SCR 1055, Constitutional Law of |ndia
by HM Seervai, 2nd  Edn. Vol. 2, p. 1252, para 22.39 &
Kewal Krishan Puri & Anr. v. State of Punjab & O's. [1979] 2
SCR 1217 at 1230 referred to.

(ii) I'n the case of a nmanufacturer of nedicinal and
toilet preparations contai ning alcohol in a' ' bonded
manuf actory, the inposition of the cost of establishnment
under s. 14(e) of the Act calculated in accordance with the
nature and extent of that establishment could not be said to
be an inposition of a duty of excise, but is a price for his
franchise to carry on the business. [543 D E]

(iii) No one has a fundanmental right to the supply of
rectified spirit which is an intoxicating liquor. It 'is upto
the State to control and regulate its supply from a
distillery or a spirit warehouse in the State under and in
accordance with the terms and conditions of a |icence or
permt its inport from outside by grant of a privilege and
charge a fee for the sane. A fee nmay be charged for the
privilege or benefit conferred, or service rendered, or to
neet the expenses connected therewith. A fee may be |evied
to neet the cost of supervision and may be sonet hi ng nore.
It is in consideration for the privilege, licence or
service. The State is undoubtedly entitled to |evy excise
duty on the rectified spirit issued froma distillery under
s. 17(f) of the Act read with r. 13 of the Kerala Rectified
Spirit Rules, 1972 but it refrained frommaking any such
levy by reason of rule 21 of the Central Rules and has,
therefore, by proviso tc) rule 8 allowed a nanufacturer. of
nedicinal and toilet preparations to drawrectified spirit
froma distillery without paynent of duty. It is thus a
privilege conferred on the licensee. To claimthe privilege
he must comply with the conditions prescribed If one of the
conditions is the payment of cost of establishnent under
section 14(e) of the Act read with rule 16(4) of the Centra
Rul es, the manuf act ur er of such preparations nust
necessarily bear the burden s the licensee gets services in
return in lieu of such paynent. [543 G 544 (]

5. Rule 13(2) is nothing but a corollary of rule 13(1).
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On a conbined reading of section 17(f) and rule 8 read with
the proviso thereof, no duty is chargeable on alcoho
actually used in the manufacture of nedicinal and toilet
preparations. The Covernnment realised that some margin for
wast age should be allowed and, therefore, inserted the
proviso to rule 13(2), which provides that the Governnent
may, in consultation with the Drugs Controller and the
Chemical Exami ner, by notification in the Gazette, permt
al l owance for wastage occurring during the nmanufacture.
Beyond the permissible linmit, the State has the right to
levy a duty on excess wastage of alcohol, i.e. on alcoho
not accounted for.
[548 D F]

6. The restriction inposed by section 12A of the Act as
to the quantity of nedicinal preparations to be manufactured
relate not only to preparations to which alcohol is added
but also to nmedicinal preparations in which alcohol is self-
gener ated. There can-be no doubt that ayurvedic asavas and
ari sthas which are capable of being msused as alcoholic
beverage and come within the purview of the definition of
"liquor’ contained in section 3(10) of the Act being liquid
cont ai ni ng al cohol. The contention that Note to rule 3(1) is
an unreasonabl e restriction on the freedom of trade
guaranteed under. Article 19(1) (g) of the Constitution has
no substance. [549 B-D]

524

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil ~ Appeal No. 533 of
1979.

Fromt he judgnent and order dated 2nd January, 1979 of
the High Court of Kerala in original Petition No. 4935 of
1974-D

and

Speci al Leave Petition No. 81 OF 1971

From the judgnent and order dated the 27th July, 1971
of the Kerala High Court in OP. No. 4706 of 1969.

T.S. Krishnanoorthy lyer, C J. Bal-akri shnan, K
Prabhakaran, P. Parameswaran and A.S. Nanbiar for the
appellant in C. A No. 533/79.

P. Govindan Nair, Ms. Baby Krishnan, K R Nanbiar and
K. MK Nair for the respondent in C.A No. 533/79.

S.B. Sahariya and V.B. Sahariya for the petitioner in
S.L.P. No. 81/72.

The Judgrment of the Court was delivered by

SEN, J. This appeal. by special Ileave, is directed
against a judgnent of the Kerala High Court by which the
H gh Court dismissed the wit petition of the appel lants who
are manufacturers of medicinal and toilet preparations
cont ai ni ng al cohol and uphol ding the constitutional validity
of ss. 12A, 12B, 14(e) and (f) and 68A of the Abkari Act,
1077 (1 of 1077) (hereinafter called "the Act’), introduced
by the Abkari (Amendnent) Act, 1967 (10 of 1967), and rr. 13
and 16 of the Kerala Rectified Spirit Rules, 1972. The nmain

guestion in the appeal is as to the |egislative conpetence
of the State to enact a lawrelating to nmedicinal and toil et
preparations containing alcohol under Entry 8, List Il of

the Seventh Schedule to the Constitution

The appellants, by virtue of a licence in Form 25
granted under the Drugs and Cosnetics Act, 1940 and a
licence in FormLl granted under the Medicinal and Toil et
Preparations (Excise Duties) Act, 1955 (hereinafter referred
to as ’'the Central Act’) are entitled to manufacture the
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drugs specified therein. They filed a wit petition in the
Hi gh Court conplaining that they were entitled to the supply
of alcohol free of duty for the nmanufacture of their
medi ci nal and toil et

525

preparations wunder r. 21 of the Medicinal and Toilet
Preparations A (Excise Duties) Rules, 1956 (hereinafter
referred to as 'the Central Rules’), and r. 8 of the Kerala
Rectified Spirit Rules, 1972, and challenged the validity of
the inpugned provisions nmainly on the ground that the State
Legi sl ature has no power to enact the law relating to
medi ci nal and toilet preparations as the topic of
legislation is wthin the exclusive domain of Parlianent
under Entry 84, List | of the Seventh Schedule to the
Constitution. The Hi gh Court held that there was no conflict
bet ween the inmpugned provisions and the Central |aw as they
dealt with different subjects.

The inmpugned provisions, as introduced by the Abkari
Amendnent) Act, 1967, in so far as they are relevant, are as
fol | ows:

Secti-on 12A reads:

12A. No preparation to which [|iquor or
intoxicating drug” is added during the process of
its manufacture or in which alcohol is self
gener at ed during such priocess shal | be
manufactured in excess of the quantity specified
by the Conm ssi oner

Provi ded that in specifying the quantity of a
medi ci nal preparation, the Conm ssioner shall have
due regard to the total requirement of that
preparation for consunption or use inthe State.
Section 12B provi des:

12B. (1) No person shall utilise Iiquor or
i ntoxicating drug in the —manufacture 'of any
preparation, in excess of the quantity specified
by the Comm ssioner and except wunder 'and in
accordance with the terms and conditions of a
licence granted by ‘the Conmi ssioner  in that
behal f: G

Provi ded that where such preparation is a
medi ci nal preparation, Conmi ssioner shall, _in
specifying the quantity of |iquor or intoxicating
drug have due regard to the total requirenent of
such nedi cinal preparation for consunption or use
in the State.

526
Section 14 provides:
14. The Commi ssioner may, wth ‘the previous
approval of the Governnent

(d) prescribe the node of supervision that may be
necessary in a ...... manuf act ory where preparations
cont ai ni ng [iquor or i nt oxi cating drugs are
manuf actured, to ensure the proper collection  of
duties, taxes and other dues payabl e under this Act or
the proper utilisation of liquor or intoxicating drugs;

(e) prescribe the size and nature of the
establ i shnment necessary for such supervision and the
cost of the establishnment and other incidental charges
in connection with such supervision to be realised from
the licensees: and

(f) prescribe the allowance for wastage of al coho
that may occur in-

(1)

(ii) the b?bceéé. .6f manuf act ure of any
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preparation containing al cohol; and
(iii) e e

Section 68A provides that the Governnent shall appoint an
Expert Committee consisting of the Drugs Controller, the
Chemical Examner to the Governnent, two representatives
each one of themshall be a non-official, of the Al opathic,
I ndi genous and Honpeopat hi ¢ systens of nedici ne appoi nted by
the CGovernnment, and an officer of the Excise Department not
bel ow the rank of Deputy Comm ssioner; and the Committee
shal | advise the Comm ssioner (a) as to whether a medicina
preparation is a bona fide nedical preparation or not; and
(b) as to the total requirenments of nedicinal preparations
containing liquor or intoxicating drugs or in which al coho
is self-generated during the process of their manufacture,
for the whole of the State during one year

Before this Court the constitutional validity of the
i mpugned provi sions was mainly challenged on these grounds,
nanely:~ (1) The State Legislature had no legislative
conpetence to enact the inpugned
527
provi si ons because the field was occupied by the provisions
of the A Medicinal and Toilet Preparations (Excise Duties)
Act, 1955 (the Central Act) and the Medicinal and Toilet
Preparations (Excise Duties ) Rules, 1956 (the Centra
Rules), and alternatively, the inpugned provisions are
violative of the fundamental right guaranteed in Art. 19(1)
(g) of the Constitution. (2) The Parlianment having made a
declaration in s. 2 of the |Industries (Developnent and
Regul ation) Act, 1951, declaring "Drugs and Pharmaceuti cal s"
to be a scheduled industry, being item?22 of the First
Schedul e thereof, the power of the State Legislature to make
alaw in respect of nedicinal and toilet preparations
cont ai ni ng al cohol is taken away. (3) The provisions made in
s. 14(e) of the Act for the collection of supervisory
charges was clearly invalid inas rmuch as (a) they are in
conflict with r. 45 of the Central Rules, and (b) they could
not be sustained as a fee as there was no quid pro /quo. (4)
Rule 13 of the Kerala Rectified Spirit Rules, /1972,
providing for the levy of excise duty as excess wastage of
al cohol in the nanufacture of ~ medi ci nal and  toil et
preparations cannot be supported in terns of the charging
provision contained in s. 17 of the Act. W cannot accept
any of these contentions

Wth regard to the first ground, it was subnitted that
the conferral of power on the Conmm ssioner under s. 12A of
the Act to restrict the quantity of nmedicinal and toilet
preparations to which liquor or intoxicating drug is added
during the process of its manufacture with the requirenment
that the Conmm ssioner shall, in specifying such quantity,
have due regard to the total requirenments of consunption or
use in the State, the prohibition contained in s. 12B of the
Act that no person shall utilise liquor or intoxicating drug

in the manufacture of any preparation, in excess of the
guantity so specified by the Comm ssioner and the condition
that no person shall nanufacture any such preparations
except under and in accordance with the terns and conditions
of a licence granted by him is clearly contrary to the
general scheme of the Central law and in particular, rr. 18
and 21 of the Central Rules. |In this respect, it was said

that under r. 18 of the Central Rules, rectified spirit
ordinarily had to be supplied to a manufacturer from a
distillery or a spirit warehouse of the State in which the
manuf actory is situate, and the manufacturer was not
precluded from obtaining his requirements of rectified
spirit from sources outside the State. Under r. 21,
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rectified spirit had to be issued without previous paynent
of duty for the manufacture of nedicinal and toilet
preparations containing alcohol subject to the condition
t hat

528

manuf acturer enters into a bond in FormBl wth sufficient
security as laid down in r. 96, towards due paynent of duty
and observance of the rules. It is subnitted that the State
Legi sl ature has no power to nmake any such law inposing
restrictions on a person carrying on the business of
manuf acture and sale of nedicinal and toilet preparations
containing alcohol in as nmuch as the matter relates to an
occupied field. There is no nerit in these contentions.

The enactnent of the Medicinal and Toil et Preparations
(Excise Duties) Act, 1955 by Parlianent under Entry 84, List
| of the Seventh Schedule of the Constitution, or the
framing of the Medicinal and Toilet Preparations (Excise
Duties) Rules, 1956 by the Central CGovernnent in exercise of
their rul e-naking power under “s. 19 of the Act, for the
pur pose of 1evying duties of excise on nedicinal and toil et
preparations containing alcohol etc., do not prevent the
State Legislature frommaking a |law under Entry 8, List Il
of the Seventh Schedule to the Constitution with respect to
"intoxicating liquors’, or a |law under Entry 51, List Il for
| evying excise duties on al coholic Liquor for human
consunption. In order to appreciate the contention regarding
the applicability of the doctrine of *occupied field , it is
necessary to exam ne the schene of both the enactnents.

The scheme of the Act, as reflected in the preanble, is
that it is an Act "to consolidate and amend the |law rel ating
to the inport, export, —transport, nanufacture, 'sale and

possessi on of intoxicating |liquor and all intoxicating drugs
inthe State of Kerala". It is not necessary to set out al
the provisions of the Act in question, but reference may be
made to the definitions of expressions ’'spirit’, 'liquor’
"country liquor’, ’'foreign liquor and 'intoxicating |iquor’
defined in ss. 3(9, (10), (12), (13) and (14). The
expression 'liquor’ as defined in s. 3(10) reads:

3(10). ’Liquor’ i ncl udes spirits of Wi ne,

nmethyl ated spirits, spirits, wne, toddy, beer, and al
liquid consisting of or containing al cohol
Section 12(1) provides:

12(1). No liquor or intoxicating drug shall be
manuf actured.. except under the authority and subject
to the ternms and conditions of |icence granted by the
Commi ssioner in that behalf, or under the provisions of
section 21,

529
Section 15 provi des:

15(1). No liquor or intoxicating drug shall be
sold with out a licence fromthe Conmi ssioner, provided
that a person having the right to the toddy drawn from

any tree may sell the same without a licence to a
person licensed to manufacture or sell toddy under this
Act. B

Section 17 provides:
17. A duty of excise or luxury tax or both shall
if the Government so direct, be levied on all |iquor
and intoxicating drugs: -

(f) issued from a distillery, brewery,
Wi nery or other nanufactory or warehouse
i censed or established under section 21
or section 14; or
The Act is clearly relatable to the State’s power to make a
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law on the topics of legislation covered by Entries 8 and
51, List Il of the Seventh Schedule to the Constitution
whi ch read as under:

8. Intoxicating liquors, that is to say, the
producti on, manuf act ur e, possessi on, transport,
purchase and sal e of intoxicating |iquors.

51. Duties of excise on the following goods
manuf act ur ed or pr oduced in t he State and
countervailing duties at the sane or |lower rates on
simlar goods manufactured or produced elsewhere in
I ndi a: -

(a) al coholic liquors for human consunpti on;
(b) opi um  Indian henp and other narcotic
drugs and narcotics;
but not including nedicinal and toilet preparations
cont ai ni ng al cohol or any substance included in sub-
par agraph (b) of thi's entry.
The legislative history of the Central Act is well

known. Under ~Entry 40, List |1 of the Seventh Schedule to
the Governnment of

530

India Act, 1935, nedici nal and toil et preparations

cont ai ni ng al cohol etc., were subjected to Provincial excise
duties. Under the Constitution, the entry relating to the
exci se duty on nedicinal and toilet preparations containing
al cohol was transferred to the Union List. In the |ight of
experience gained, there was necessity - to achieve a
synthesis froma vast body of existing rules and regul ations
in force in the States having regard to the sole object of
the measure, nanely, to bring about wuniformtreatment in
excise matters. This was a highly conplicated subject
because, firstly, the excise duty was to be collected and
retained by the State CGovernments, and, secondly, a certain
amount of flexibility in statutory operations was necessary
if spurious medicines were not-to defeat the policy of
prohibition which is one of the Directive Principles of
State Policy wunder Art. 47 of the Constitution. Some of the
provi sions of the Central Act are so designed as to |ay down
only broad principles. Mtters of detail, such as
classification of the preparations as capabl e or not  capabl e
of being wused as ordinary al coholic beverages, regulation
for the purpose of the Act, of production, storage  and
noverment, were |left to be regulated by rules.

Parlianment accordingly enacted the Medicinal -and
Toil et Preparations (Excise Duties) Act, 1955, " to provide
for the levy and collection of duties of excise on nedicina
and toilet preparations containing alcohol. The Act is
relatable to Entry 84, List |I of the Seventh Schedule to the
Constitution, which reads:

84. Duties of excise on tobacco and other goods
manuf actured or produced in India except-

(a) alcoholic Iiquors for human consunpti on;

(b) opium Indian henp and other narcotic drugs and

narcoti cs,

but including nmedi ci nal and toil et pr epar ati-ons

contai ning al cohol or any substance included in sub-

paragraph (b) of this entry.

The scheme of the Central Act is to provide for the
levy and collection of duties of excise on nedicinal and
toilet preparations containing alcohol etc. The Act is
entitled as "An Act to provide for the levy and collection
of duties of excise on nedicinal and toilet preparations
contai ning al cohol, opium Indian henp or other narcotic
drug or narcotic". Section 2 is the definition Section and
531
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the expression ’'dutiable goods’ as defined in s. 2(c) takes
in medicinal and toilet preparations specified in the
Schedul e. The expression 'nedicinal preparation is defined
ins. 2(g) as:
2(g). 'nedicinal preparation’ includes all drugs
which are a remedy or prescription prepared for
internal or external use of human beings or aninals and
all substances intended to be wused for or in the
treatnment, nitigation or prevention of disease in human
bei ngs or ani nal s;
It is not necessary to refer to the definition of toilet’
preparation in s. 2(k) as it is not relevant for the present
purpose. Section 3 is the charging section which |levies
duties of excise on all 'dutiable goods’ manufactured in
India and also |ays down the node of collection of the said
duties. Section 3 (1) reads:
3(1). There shall be  Ilevied duties of excise, at
the rates specified in the Schedule, on all dutiable
goods manufactured in India.
Section 6 prohibits any -person. from engaging in the
producti on or manuf acture of any dutiable goods etc., except
under the authority and in accordance with the terns and
conditions of the licence granted under the Central Act.
Section 19 (1) enpowers the Central Government to make rul es
to carry out the purposes of the Act, and sub-s. (2) thereof
specifies the various natters in respect of which such rules
may be made. Section 21 provides for the repeal and savings.
The Schedule to the Act contains a description of ’'dutiable
goods’ and the rates of duty payable thereon

In exercise of the powers conferred by s. 19 (1) of the
Central Act, the central Governnent franed the Central Rules
which practically deal with all the facets of manufacture
and production of nmedicinal and toilet -preparations, as
required in cls. (i) to (xxi) of sub-s. (2) thereof, with
the ultimate object of providing a machinery for collection
of duty on the said preparations. Chapter IV of the Centra
Rul es deals wth 'Mnufacture'.  Rule 18 in Chapter 1V
provides that rectified spirit shall ordinarily be supplied
to a manufacturer froma distillery.. O the State in which
the manufactory is situated. It further provides that the
manuf act ur er is not precl uded from obtaining hi's
requirenents of rectified spirit fromsources outside the
State. Rule 21 provides that rectified spirit H shall be
i ssued wi thout previous paynent of duty to a manuf acturer of
nmedi cinal and toilet preparations containing alcohol. Rule
33
532
provides for taking of sanples of the manufactured product
for analysis for determining the strength of alcohol and
nedi canents. Rule 38 provides for wastage in manufacture.
Rul e 45(1) enjoins that the officer-in-charge shall exercise
such supervision as is required to ensure that ‘alcoho
issued for a certain preparation is added to the materials
which go to make that preparation and that no portion of

such alcohol is diverted to other purposes. These rules are
intended and neant to carry out the nain object of the
Central Act, i.e. to levy and collect duties of excise on

medi ci nal and toilet preparations containing al cohol etc.

It is the charging section which gives the true index
to the a real character of a tax. The nature of the
machinery by which the tax is to be assessed is not of
assi stance, except in so far as it may throw light on the
general character of the tax. The charging sectionins. 3
of the Central Act «clearly shows that it does not seek to
levy a duty of excise on alcoholic Iliquor for hunman
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consunption falling wthin Entry 51, List Il of the Seventh
Schedule, but to levy a duty of excise on nedicinal and
toilet preparations containing alcohol etc. The topic of
| egi sl ation under Entry 84, List |I of the Seventh Schedul e
is not ’'duties of excise on alcoholic liquors for hunman
consunption’ but ’'duties of excise on nmedicinal and toil et
preparations containing alcohol etc’. There can be little
doubt that the Central Act nust, in pith and substance, be
attributed to Entry 84, List I.

In determining whether an enactnent is a |legislation
"with respect to’ a given power, what is relevant is not the
consequences of the enactment on the subject matter or
whether it affects it, but whether, in its pith and
substance, it is a |law upon the subject matter in question
The Central and the State Legislations operate on two
different and distinct fields. The Central Rules, to sone
extent, trench upon the field reserved to the State
Legi sl ature, but~ that is nerely incidental to the nmain
purpose, that is, to levy duties of excise on nedicinal and
toilet preparations containing alcohol. Simlarly, sone of
t he i npugned provisions may be alnost similar to sonme of the
provisions of the Central Rules, but that that does not
imply that the State Legi slature had no conpetence to enact
the provisions.

It is sufficient to say upon the first ground that the
i mpugned legislation /is confined to 'intoxicating |iquor’
that is, to ensure proper utilisation of rectified spirit in
the manufacture of medicinal and toilet preparations and,
therefore, within the powers granted
533
to the State Legislature under Entry 8, List II. It further
seeks to regulate the nmanufacture of ~bona fide medicina
preparations and prevent nisuse of rectified spirit.in the
manuf acture of spurious medicinal ~ and toilet preparations
cont ai ni ng al cohol capabl e of being used as ordinary
al cohol i c beverages. It was suggested that the provisions
are identical wth the provisions contained in the Centra
Rul es and, in particular, to rule 45(1) and, therefore, the
legislation is in the occupied field. The answer “is that the
enuneration of ’'intoxicating liquor’ —in Entry 8, List II,
confers exclusive power to the State to |egislate-in respect
of medicinal and toilet preparations containing al cohol

In Prafulla Kumar Mikherjee and Os. v. Bank of
Commerce Ltd., Khulna(l) the Privy Council in dealing with
the question or distribution of powers laid down the tests
that in order to see whether an Act is in respect of a
particul ar subject, one must look to "its true nature and
character”; "its pith and substance”. Lord (Porter, in
delivering the judgrment of the Judicial Commttee, observed:

"As Sir Maurice QGwer, C.J. said in t he

Subramanyam Chettiar Case: ' It nust inevitably happen

fromtime to tine that |egislation, though purporting

to deal with a subject in one list, touches also on a

subject in another list, and the different provisions

of the enactnment may be so closely inter tw ned that
blind observance to a strictly verbal interpretation
would result in a large nunmber of statutes being
declared invalid because the |egislature enacting them
may appear to have legislated in a forbidden sphere.

Hence the rule which has been evolved by the Judicia

Conmittee, whereby the inpugned statute is examned to

ascertain its 'pith and substance’, or 'its true nature

and character’, for the purpose of deterni ning whether
it is legislation with respect to matters in this |ist
or in that"
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The doctrine of 'pith and substance’ evolved by the Privy
Counci | has been followed by this Court throughout. Thus, in
State of Bonbay v. F. N Balsara(2) Fazl Ai, J., followed
the decision of the Judicial Committee, reiterated:
534
"If the Act, when so viewed, substantially falls
within the powers expressly conferred upon the
Legi sl ature which enacted it, then it cannot be held to
be invalid, nmerely because it incidentally encroaches
on matters whi ch have been assigned to another
Legi sl ature.”
In such matters of seeming conflict or encroachnment of
jurisdictions, what is nore inportant is the true nature and
character of the legislation. A necessary corollary of the
doctrine of pith and substance is that once it is found that
in pith and substance the inpugned Act is a law on a
permtted field, _any incidental encroachnent on a forbidden
field does not affect” the competence of the legislature to
enact the | aw

The ‘main thrust of the argunent is the decision of this
Court in Hyderabad Chem cal” and Pharmaceutical Wrks Ltd. v.
State of n Andhra Pradesh and Ors(1) which, we are afraid,
is clearly distinguishable: There the Court was concerned
with the question whether r. 36 of the Medical Preparations
and Spirituous Rules, 1345 Fasli, framed under the Hyderabad
Abkari Act, 136 Fasli which provided that "the expenses of
the establishnent ' for the supervision of the work shall be
borne by the pharmaceutical |aboratory (licensee) as per the
deci sion of the Comm ssi oner of Excise", was stil
enforceabl e having regard to s. 21 of the Central Act and r
143 of the Central Rules. It was held that the effect of s.
21 of the Central Act was that so far as the Hyderabad Act
applied to the wuse of alcohol in the manufacture of
nmedi ci nal and toilet preparations, the Act rmust be deened to
have been repealed and, therefore, r. 36 could not survive.
In that case, the Court was concerned with the |evy of
supervi sory charge at the stage of manufacture of nedicina
and toilet preparations, and not wth the levy of
supervi sory charges at the stage of the ~supply and
utilisation of rectified spirit in- - the manufacture of
medi cinal and toilet preparations. This is clear from an
observation at p. 380 of the Report to the effect:

The supervisory staff which has to be paid for
under r. 36 therefore is neant for the supervision of
the manuf acture of nedicinal preparations and it is for
that purpose only that expenses have to borne by the
| aboratory con-
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cerned. The purpose of the rule therefore is clearly
covered by the Act and the Rules franed thereunder and
it cannot survive the Act and the rules in view of s.
21 of the Act and r 143 of the 1956-Rules, ‘and the
proviso to s 21 cannot be availed of by the State.
VWiile repelling the contention that r. 36 could still be
good law as it was neant to carry out the general |law

relating to alcohol and intoxicating drugs, the Court
poi nted out that the Central Rules nmake no provision for
recovery of supervisory charges, the intention being that
the duty wunder the Act would cover all expenses for
enforcing it and observed (1)

We are of opinion that there is no force hl this

contention either. 1In the first place, as we have
already indicated, the main object of the supervisory
staff rmentioned in r. 36 is to supervise the

manuf acture of medi ci nal pr eparati ons. In t hat
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connection the supervisory staff wll «certainly see
that the alcohol supplied is used for the purpose for
which it is supplied and it is not used in any other
manner. Rule 36 is only concerned with seeing that the
manuf acture of medicinal preparations is nmade properly
and is done under the supervision of the establishnent
attached to each |aboratory; and it is only
incidentally that in that connection the establishnent
is also to see that the alcohol supplied is not used
ot herwi se than for the purpose of manufacture.
Further, the Central Act, which the Court was considering,
was a fiscal neasure. The whol e object and purpose of that
Act is to levy a duty of excise on nedicinal and toilet
preparations containing alcohol. The Central Rules have
mainly been franed to ~achieve this object. Rule 45(1) on
whi ch reliance was placed, reads:

45(1). The officer-inn-charge shall exercise such
supervision as is required to ensure that alcoho
issued for a certain preparation is added to the
materials which go to make that preparation and that no
por tion of such al cohol is diverted to other purposes.

The provision is nerely incidental to the min purpose,
i.e., collection of excise duty on nmedicinal and toilet
pr epar ations contai ni ng al cohol

536

There can be no doubt that the inmpugned Act is
relatable to Entry 8, List Il of the Seventh Schedule. In
Bal sara’s case(1l) the Court held that the expression
"liquor’ in Entry 31, List Il of the Seventh Schedule to the
CGovernment of India Act, 1935, took wthin its sweep al
liquids containing alcohol. In dealing with the question

Fazal Ali, J. Qbserved
The framers of the CGovernnent of India Act, 1935,
could not have been entirely ignorant of the accepted
sense in which the word 'I'iquor” has been used in the
various excise Acts of this country and, accordingly I
consi der the appropriate conclusion to be that 'the word
"liquor’ covers not only those alcoholic Iiquids which
are generally wused for beverage purposes -and produce
i ntoxication, but also all l|iquids containing alcohol
It may be that the latter neaning is not the neaning
which is attributed to the word ’'liquor’ in comon
parl ance especially when that word is prefixed by the
qualifying word ’'intoxicating’, but in my opinion
having regard to the nunerous statutory definitions of
that word, such a neaning could not have been i ntended
to be excluded fromthe scope of the term’intoxicating
liquor’ as used in entry 31 of List II.
It is not disputed by the appellants that the inmpugned Act
does not levy a duty of excise on nedicinal and toilet
preparations containing alcohol, but they contend that,
whatever be the intention, the State Legislature had, in
fact, encroached upon an occupied field. The contention is,
in our opinion, wholly m sconceived. The main purpose of the
i mpugned Act is to consolidate the law relating to
manuf acture, sale and possession of intoxicating |iquor and
i ntoxi cating drugs which squarely falls under Entry 8, List
Il of the Seventh Schedule, while the main object of the
Central Act is to provide for the levy and collection of
duties of excise on nedicinal and toilet preparations

containing alcohol falling under Entry 84, List | of the
Seventh Schedul e. Wen the frane-work of the two enactnents
is examined, it would be apparent that the Central and the

State Legislations operate in two different and distinct
fields. In the matter of mamking rules or detail ed provisions
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to achieve the object and purpose of a |legislation, there
nmay be sone provisions seemnmingly overlapping or encroaching
upon the forbidden field, but

537

that does not warrant the striking down the inmpugned Act as
ultra virus the State Legislature

The alternative contention that the inpugned provisions
are violative of Art. 19(1)(g) of the Constitution, is
wholly devoid of any nmerit. No citizen has any fundamenta
ri ght guaranteed wunder Art. 19(1)(g) of the Constitution to
carry on trade in any noxious and dangerous goods like
intoxicating drugs or intoxicating liquors. The power to
legislate with regard to intoxicating liquor carries with it
the power to regulate the manufacture, sal e aud possession
of medicinal and toil et preparations containing al cohol, not
for the purpose of interfering with the right of citizens in
the matter of consunption or use for bona fide nedicinal and
toil et preparations, but for preventing intoxicating |iquors
from bei ng passed on under the guise of nedicinal and toilet
preparations. It ~was within the conpetence of the State
Legi sl ature to prevent the noxious use of such preparations,
i.e. their use as a substitute for al coholic beverages.

The general test for determ ning what rmedicina
preparations containing al cohol are capabl e of being m sused
and, therefore, nust be considered intoxicating within the
neani ng of the term’intoxicating liquor’, i's the capability
of the article in question tor use as a  beverage. The
i mpugned provisions have been enacted to  ensure that
rectified spirit 1is not misused under the pretext of being
used for medicinal - and toilet preparations containing
al cohol. Such regulation is a necessary conconmtant of the
police power of the State to regul ate such trade or business
which is inherently dangerous to public health.

Section 12A of the Act provides that no preparation to
which liquor or intoxicating drug is added during the
process of its manufacture or in _~which alcohol is self-
generated during such process shall be manufactured in
excess of the quantity specified by the Conm ssioner
Provided that in specifying the quantity of a nedicina
preparation, the Conmnmi ssioner shall. have due regard to the
total requirenent of that preparation for consunption or use
inthe State. Section 12 provides that —no person shal
utilise liquor or intoxicating drug in the manufacture of

any preparation, in excess of the quantity specified by the
Conmi ssi oner and except under and in accordance with the
terms and condi tions of a licence granted by the

Conmi ssioner in that behalf: Provided that where such
preparation is a nedicinal preparation, the  Comm ssioner
shall, in
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speci fying the quantity of |iquor or intoxicating drug, have
due regard to the total requirenent of such nedicina

preparation for consunption or use in the State. Now, 's. 68A
provides for the Government to appoint an Expert Committee
to advise the Commissioner as to whether a nedicina

preparation is a bona fide nedicinal preparation or not and
as to the total requirenment of the nedicinal preparations
cont ai ni ng al cohol or intoxicating drug or in which al coho

is self-generated during the process of their nmanufacture
for the whole of the State during one year. The challenge to
the validity of ss. 12A and of the Act is nainly based on
the words "shall have due regard to the total requirenent of
such nedici nal preparations for consunption or use in the
State "occurring in the provisions thereof. The subm ssion
is that the quantity of medicinal preparations manufactured
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by the appellants would be restricted |ooking to the tota
requi renents of such preparations for consunption or use in
the State. The nedicines are in denmand not only in the
State, but throughout the country and to Iimt consideration
by the Conmissioner in granting a licence only to the
requi renents of preparations for consunption or use in the
State, would be an unreasonable restriction on the
fundanental right guaranteed under Art. 19(1) (g) of the
Constitution. W do not think that the inpugned provisions
contained in ss. 12A and 12B have that effect. Al that the
provisions ordain is that the Conm ssioner shall 'have
regard to the total requirements for wuse and consunption
within the State’. The expression 'shall have regard to' had
been subj ect to judicial interpretation in Ryots of
Gar abandho and ot her villages v. Zam ndar of Parl akim di and
Anr. (1) It only neans ’'take into consideration . Understood
inthe light of this judicial exposition, the Comm ssioner
only has to take into account the total requirements within
the State ' as-an elenent which should enter the assessnent
and no nore. As a necessary corollary, it follows that in
fixing the quantity of nmedicinal and toilet preparations to

whi ch al cohol is added or in which it is self-generated,
normally the Comm ssioner~ shall have regard to |arger
requi rements of the manufacturer, if.  the manufactured

product has a market ~outside the State. As a corollary, it
nmust result in the consequence that in the case of medicina
and toilet preparations which are capable of being msused
as al coholi c beverages, or which are not bona fide nedicina
preparations in the opinion of the Expert Comrittee, the
Conmi ssioner may totally prohibit the manufacture of such
pre-
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parations. The restrictions inmposed by s.. 12B as to the
al coholic content of nedicinal and toilet preparations and
the requirenent that they shall not be manufactured except
and in accordance with the ternms and conditions of a licence
granted by him are nothing but reasonable restrictions
within the neaning of Art. 19(6). The inmpugned provi sions,
therefore, cannot be struck down as offending Art. (1) (@)
of the Constitution.

As regards the second ground, the contention that
Parliament having made the requisite declaration in s. 2 of
the Industries (Devel opnment and Regul ation) Act, 1951
declaring "drugs and pharnmaceuticals" to be a scheduled
i ndustry, being item22 of Schedule | thereof, the State
Legi sl ature was denuded of its conpetence to enact the
i mpugned provisions wunder Entry 8, List 1I, ~cannot be
accepted. In Ishwari Khetan Sugar MIls (P) Ltd. v. State of
Uttar Pradesh(1), this Court held that the |egislative power
of the States under Entry 24, List Il is eroded only to the
extent of control assuned by the Union by reason of a
declaration nade by Parlianment in respect of a ’'declared
industry’ as spelt out by a legislative enactnent under

Entry 52, List I, and the field occupied by such enactnents
is the neasure of erosion. But subject to such erosion, on
the remainder the State Legislature will still have power to

legislate in respect of a declared industry wthout, in any
way, trenching upon the occupied field. Now, the inpugned
Act, in pith and substance, is not a |egislation under Entry
24, List 11 and, therefore, the question really does not
ari se.

The third ground that the |evy of supervisory charges
under s.14(e) of the Act and r.16(4) of the Kerala Rectified
Spirit Rules, 1972 being in conflict wth r. 45(1) of the
Central Rules, is constitutionally inmpermssible, cannot be
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accepted. The subm ssion rests on a misconception as to the
scope and effect of the decision of this Court in the
Hyder abad Chenical s and Pharnaceutical’s case (supra). As we
have al ready explained, the Court in that case was concerned
with the levy of supervisory charges at the stage of
manuf acture of medicinal and toilet preparations and not
with the 1levy of supervisory charges at the stage of supply
and utilisation of rectified spirit in the nanufacture of
nmedi cinal and toilet preparations. There can be supervi sion
at both the stages. Merely because the Central Rul es nmade no
provision for realisation of supervisory charges at the
stage of manufacture of nedicinal and toilet preparations,
does not inply
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that the State has no power to prescribe the nopde of
supervision in a manufactory  where preparations containing
intoxicating liquor or intoxicating drugs are manufactured,
or to .ensure proper ~collection of duties, taxes and ot her
dues payabl e under the Act, or to the proper utilisation of
[iquor or _intoxicating drug.. The provision contained in s.
14(e) of the Act is clearly relatable to the State's power
to make a law under entry 8, read with Entry 51(a), List Il
of the Seventh Schedule. It necessarily follows that s.
14(e) of the Act is valid in so far as it provides that the
Comm ssioner may prescribe the size and nature of the
establ i shnent for such supervi sion and the cost of
establishment and | other incidental charges- in connection
with such supervision to be realised from the |Ilicensee
There is no f' warrant for the subm ssion that the fram ng
of such an incidental provision Iike r. 45(1) of the Centra
Rul es takes away the State’'s power to recover supervisory
charges fromthe |icensee.

There still remains the question whether the |evy of
supervi sory charges nmust  be regarded as a fee and,
therefore, cannot be sustained, there being no quid pro quo.
In support of the contention, reliance is placed on the
decision in Indian Mca Mcanite(Industries v. The State of
Bi har and Ors. (1)

The distinction between a ’'tax’ and a 'fee’ is well-
settled. The question cane up for consideration for the
first tinme in this Court in the Comm ssioner, H R E Madras
v. Lakshm ndra Thirtha Swam ar of Shirur Mitt.(2) Therein
the Court speaking through Mikherjee, J. quoted wth
approval the definition of ’'tax’ given by Latham C J. in
Matt hews v. Chickoory Marketing Board(3). In that case, the
| earned Chief Justice observed:

A tax is a conpul sory exaction of money by public
authority for public purposes enforceable by law and is
not paynent for services rendered.

Dealing with the distinction between
| ear ned Judge observed : (4)

It is said that the essence of taxation is
conpul sion, that is to say, it is inmposed ‘under
statutory power without

t ax and 'fee’ the
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the tax-payer’s consent and the paynent is enforced by
law. A The second characteristic of tax is that it is
an inposition made for public purpose w thout reference
to any special benefit to be conferred on the payer of
the tax. This is expressed by saying that the |evy of
tax is for the purposes of general revenue, which when
collected fornmse part of the public revenues of the
State. As the object of a tax is not to confer any
speci al benefit upon any particular individual, there
is, as it is said, no element of quid pro quo between
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the tax payer and the public authority. Another feature
of taxation is that as it is a part of the common
burden, the quantum of inposition upon the tax payer
depends gene rally upon his capacity to pay.

Coming now to fees, ’'a fee' is generally defined
to be a charge for a special service rendered to
i ndividuals by sone Governnental agency. The anount of
fee levied is supposed to be based on the expenses
incurred by the Government in rendering the service,
though in many cases the costs are arbitrarily
assessed. Ordinarily, the fees are wuniform and no
account is taken of the varying abilities of different
recipients to pay. These are undoubtedly sone of the
general characteristics, but as there may be various
kinds of fees, it~ is not possible to formulate a
definition that woul d be applicable to all cases.

If, as* we hold, a fee is regarded as a sort of
return or consideration for services rendered, it is
absol utely necessary that the levy of fees should on
the face of the legislative provision, be co-related to
the expenses incurred by Government in rendering the
servi ces.

The sane view was reiterated by this Court in Mhant Sri
Jagannath Ramanuj /'Das 'v. The State of Oissa(l) and in
Ratilal Pannchand Gandhi v. The State of Bonbay. (2)

'"Fees’ are the amounts paid for a privilege, and are
not an obligation, but the paynment is voluntary. Fees are
di stingui shed
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fromtaxes in that the chief  purpose of 'a tax is to raise
funds for the support of the Governnment or~ for a public
purpose, while a fee nay be charged for ~the privilege or
benefit conferred, or service rendered or to neet the
expenses connected therewith. Thus, fees are nothing but
payment for some special privilege granted or  service
rendered. Taxes and taxation are, ‘therefore, distinguishable
fromvarious other contributions, charges, or burdens paid
or inposed for particular purposes. and under ~ particul ar
powers or functions of the CGovernnent. It is now
increasingly realised that nerely because the collections
for the services rendered or grant of —a privilege or
l'icence, are taken to the consolidated fund of the State and
are not separately appropriated towards the expenditure for
rendering the serviceis not by itself decisive. That is
because the Constitution did not contenplate it to be an
essential element of a fee that it should be credited to J a
separate fund and not to the consolidated fund. It is also
increasingly realised that the elenent of quid pro quo
stricto senso is not always a sine qua non of a fee. It is
needl ess to stress that the elenment of quid pro quo is not
necessarily absent in every tax. W may, Din this
connection, refer with profit to the observations of Seerva
in his Costitutional Law, to the effect: (1)

It is submitted that as recognised by Mikherjee,
J. him self, the fact that the collections are not
nerged in the consolidated fund, is not conclusive,
though that fact may enable a court to say that very
important feature of a fee was present. But the
attention of the Supreme Court does not appear to have
been called to Art. 266 which requires that al
revenues of the Union of India and the States nmust go
into their respective consolidated funds and all other
public noneys mnust go into the respective public
accounts of the Union and the States. It is subnitted
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that if the services rendered are not by a separate
body Iike the Charity Com mssioner, but by a
government department, the character of inposition
woul d not change because wunder Art. 266 the noneys
collected for the services nust be credited to the
consolidated fund. It may be mentioned that the el enent
of quid pro quo is not necessarily absent in every tax.
(enphasi s added)
Qur attention has been drawn to the observations in Kewal
Krishan Puri & Anr v. State of Punjab and Os. (2)
543
The element of quid pro quo nmust be established A
bet ween t he payer of the fee and the authority charging
it. It may not be exact equivalent of the fee by a
mat hemati cal precision, yet, by and | ar ge, or
predom nantly, the authority collecting the fee nust
show that the service which they are rendering in lieu
of fee is for sone special benefit of the payer of the
f ee.
To our ~mnd, these observations are not intended and meant
as laying  down a rule of universal application. The Court
was considering the rate of a market fee, and the question
was whether there was any justification for the increase in
rate fromRs. 2/- per every hundred rupees to Rs. 31-. There
was no nmaterial placed to justify the increase in rate of
the fee and, therefore, it partook the nature of a tax. It
seens that the Court proceeded on the assunption that the
el ement of quid pro quo nust al ways be present in a fee. The
tradi tional concept of quid pro quo is wundergoing a
transformation.
It seenms obvious that. in the case of a manufacturer of
nedi cinal and toilet preparations containing alcohol in a
bonded manufactory, the inposition of” the cost of
establishnent under s. 14(e) of “the “Act <calculated in
accordance with the nature and extent of that establishnent
could not be said to be an inposition of a duty of excise,
but is a price for his franchise to carry on the business.
If an exactionis to be classed as a duty of excise, it

must, of ~course, be a tax; its essential distinguishing
feature is that it is a tax inposed "upon" -or "in respect
of* or "in relation to" goods: Mitthews v.~ Chickory

Marketing Board (l). The exaction is in truth, as it
purports to be, sinply a fee payable as a condition of a
right to carry on a business.

No one has a fundamental right to  the  supply of
rectified spirit which is an intoxicating liquor. It is up
tothe State to control and regulate its supply from a
distillery or a spirit warehouse in the State under and in
accordance with terns and conditions of a |licence or permt
its inport fromoutside by grant of a privilege and charge a
fee for the same. A fee may be charged for the privilege or
benefit conferred, or service rendered, or to neet the
expenses connected therewith. A fee nmay be |evided to neet
the cost of supervision and naybe, something nmore. It is in

consideration for the privilege, licence or service. The
State is undoubtedly entitled to levy H
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excise duty on the rectified spirit issued froma distillery
under s. 17(f) of the Act read with r. 13 of the Kerala
Rectified Spirit Rules, 1972, but it refrained from making
any such levy by reason of r. 21 of the Central Rules and
has, therefore, by proviso tor. 8, allowed a manufacturer
of medicinal and toilet preparations to draw rectified
spirit froma distillery w thout paynment of duty. It is thus
a privilege conferred on the |licensee. To claim the
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privilege he nust conply with the conditions prescribed. If
one of the condition is the paynment of cost of establishnent
under s. 14(e) of the Act read with r. 16(4) of the Centra
Rul es, the manuf act ur er of such preparations nmust
necessarily bear the burden as the licensee gets services in
return in lieu of such paynent.

The decision in the Indian Mca Mcanite Industries
case (supra) on which reliance is placed furnishes a
conplete answer to the appellant’s contention. The Court
there was concerned with the validity of supervisory charges
of the excise establishnent froma consumer and not fromthe
manuf act urer under the Bi har and Orissa Excise Act, 1915. It
was clearly indicated that the burden of the cost of
supervi sory charges nmust fall on the manufacturer and not on
the consunmer because there was no co-relationship between
the levy of fee and the services rendered. Further, though
there was a double duty on the manufacturer as well as the
consumer, ‘the Court did not strike down the levy on the
consuner because it was observed that the question of co-
rel ati onship between the services rendered and the fee
levied is essentially a question of fact. In dealing with
the question whether the inpugned |evy could be justified as
a fee on the basis of the'law as enunciated by this Court,
it was observed : (1)

According to” the finding of the H gh Court the
only services rendered by the  Government to the
appel lant and to other simlar licensees is that the
Exci se Departnent have to nmintain an elaborate staff
not only for the purposes of ensuring that denaturing
is done properly by the manufacturer but also for the
pur pose of seeing that the subsequent possession of.
denatured spirit in the hands either of a wholesale
dealer or retail seller or any other |icensee or
permit-holder is not nisused by coverting the denatured
spirit into alcohol fit for human consunption and
t her eby
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evade paynent of heavy duty. So far as the
manufacturing A process is concerned, the appellant or
other simlar |I|icensees have nothing to do with it.
They are only the purchasers of manufactured denatured
spirit. Hence the cost of super Vi si ng the
manuf acturing process or any assistance renderedto the
manuf acturers cannot be recovered fromthe consuners
like the appellant. Further, wunder ~Rule~ 9 of the
Board's rules the actual cost of supervision of the
manuf acturing process by the Excise Departnent is
required to be borne by the manufacturer, There cannot
be a double levy in that regard.
(enphasi s added)

The Court then went into the question whether there was any

corel ati onship between the services rendered and the fee

| evied and whet her the levy in guestion was not

di sproportionate to the value of the services rendered by

the State, and observed: D

In the opinion of the H gh Court the subsequent
transfer of denatured spirit and possession of the sane
in the hands of various persons such as whole-sale
dealer, retail dealer or other manufacturers also
requires close and effective supervision because of the
risk of the denatured spirit being converted into
pal atabl e |iquor and thus evadi ng heavy duty. Assum ng
this conclusion to be correct, by doing so, the State
is rendering no service to the consunmer. It is nmerely
protecting its own rights. Further in this case, the
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State which was in a position to place material before
the Court to show what services had been rendered by it
to the appellant and other sinilar |icensees, the costs
or at any rate the probable costs that can be said to
have been incurred for rendering those services and the
amount realised as fees has failed to do so. On the
side of the appellant, it is alleged that the State is
collecting huge ampunts as fees and that it is
rendering little or no service in return. The co-
rel ati onship between the services rendered and the fee
levied is essentially a question of fact. Prima facie,
the levy appears to be excessive even if the State can
be said to be rendering sone service to the |licensees.
The State ought to be in possession of the materia
fromwhich the co-relationship between the | evy and the
services
546
rendered can be established at |east in a general way.
But the State has not chosen to place those materials
bef ore-the Court. Therefore the | evy under the inpugned
Rul e-can not be justified.
Nevertheless, the Court remitted the matter to the High
Court with a direction that opportunity be given to the
State to place material ~to show that the value of the
services rendered 'has reasonable co-relationship with the
fee charged. W fail’' to see how the decision in the Indian
Mca Mcanite case (supra) can be of any help to the
appel l ants. The portions extracted _above clearly show that
the levy of service charges on the manufacturer are valid.
There is a broad co-relationship between the fee
collected and the cost of the establishnment. Under s. 14(e)
of the Act it is provided that the Comm ssioner, with the
previ ous approval of the Governnent, may prescribe the size
and nature of the establishnent necessary for supervision of
a manufactory and the cost of ~the establishnent and ot her
i ncidental charges in connection with such supervision be
realised from the licence. There can be no doubt that the
supervisory staff is deployed in a bonded manufactory by the
CGovernment for its own protection to prevent the |eakage of
revenue, but there is no denying the fact that a licensee
undoubtedly receives a service in return. The cost of the
establishnment levied under s. 14(e) of the Act is to be
collected from the licensee in the nanner provided by r-.
16(4) of the Kerala Rectified Spirit Rules, 1972, rel evant
part of which reads:

(4) Al the transactions in the spirit store shal
be conducted only in the presence of an Excise officer
not bel ow the rank of an Excise Inspector. Such officer
shall be assisted by at least two Excise Guards. The
cost of establishment of such officer and the guards
shall be payable by the licensee in advance in the
first week of every nonth as per countersigned chal an
to be obtained fromsuch officer. The rate at which the
cost of establishment is to be paid by the |licensee
shall be fixed by the Comm ssioner fromtinme to tine
and intimated to the licensee in witing

There is adnittedly no provision made in the Central Rules
for the recover of supervisor charges, perhaps because as
the Court
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bserved in the Hyderabad Chemcals and Pharmaceutical’s
case A (supra) it was felt that the duty on nedicinal and
toilet preparations containing alcohol would be sufficient
to defray the cost of such supervision. But the absence of
such a provision in the Central Rules, as we have al ready
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i ndi cated, does not deprive the State from meking a
provision in that behalf. It is true that the supervisory

charges are in the nature of a conpulsory exaction froma
licensee and the collections are not credited to a separate
fund, but are taken to the consolidated fund of the State
and are not separately appropriated towards the expenditure
incurred in rendering the service. However, as observed in
CGovernment of Madras v. Zenith Lanp and Electricals Ltd. (1)
followed in State of Rajasthan v. Sajjanlal Panjawat and
Os. (2), that by itself is not decisive, by reason of Art.
266 of the Constitution. It is equally true that normally a
fee is wuniformand no account is taken of the paying
capacity of the recipient. of the service, but absence of
uniformty will not nake it a tax if <co-relationship is
establ i shed (see Conmissioner, H R E Mdras v. Lakshni ndra
Thirtha Swamiar of Shirur -~ Mitt and Government of Madras v.
Zenith Lanp and chemcal s Ltd. supra). The cost of
supervisory charges can be sustained even if they are
regarded as a fee for services rendered by the State or its
instrumentalities.

The last —ground on which the —~appellants took their
stand is even less tenable. 1t is urged that r. 13 of the
Kerala Rectified Spirit Rules, 1972, providing for the |evy
of excise duty on excess wastage of alcohol in the
manuf acture of medicinal and toilet preparations cannot be
supported in ternms of the chargi ng provision contained in s.
17 of the Act. Rule 13 reads as follows:

13(1) |If the rectified spirit inported or
purchased P under these rules is used for the
manuf acture of nmedicinal and toilet preparations which
duty of excise is leviable under the Medicinal and
Toil et Preparations (Excise Duties) Act, 1955 (Centra
Act 16 of 1955), no duty shall be collected under the
Abkari Act 1 of 1077 on so much quantity of al cohol, as
is present in the finished product.

(2) The assessnment of duty under the Medicinal and
Toil et Preparations Excise Duties) Act, 1955 (Centra
Act
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16 of 1955) being applicable only to the quantity of

spirit existing in the finished product, all spirit

wasted during the course of manufacture of ~any
nmedicinal or toilet preparation shall be assessable to

duty under the Abkari Act, 1 of 1077.

Provi ded that the Government may, in consultation
with the Drugs Controller and the Chenical Exami ner, by
notification in the Gazette. pernmt such allowance as
they think fit for such wastages occurring during the
manuf act ur e.

No exception is taken to r. 13(1) which provides that no
duty shall be collected under the Act on so much quantity of
alcohol "as is present in the finished product". The
objection is to the wvalidity of r. 13(2) in so far as it
enables the levy of duty on excess wastage of al cohol. W
find it difficult to appreciate the contention that r. 13(2)
cannot be supported in terns of the charging provision in s.
17(f). Rule 13(2) is nothing but a corollary of r. 13(1). On
a conbined reading of s. 17(f) andr. 8 read wth the
proviso thereof, no duty is chargeable on al cohol actually
used in the manuf act ure of medi ci nal and toil et
preparations. The Governnment fully realised that some margin
for wastage should be allowed and, therefore inserted the
proviso to r. 13(1). It provides that the Governnment may, in
consultation with the Drugs Controller and the Chenica
Exam ner, by notification in the Gazette, permt such
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al l owance as they think fit for such wastages occurring

during the nmanufacture. Beyond the permissible linmt, the
State has the right to levy a duty on excess wastage of
al cohol, i.e. On al cohol not accounted for.

In the connect ed Speci al Leave Petition, t he
petitioner, P. Krishna Wariyar, Mnaging Trustee, Arya
Vai dyasal a, Kottakkal, who is engaged in the business of

manufacture for sale of ayurvedic nedicinal preparations,
chall enges the wvalidity of ss. 12A, 56A and 68A of the Act
and rr. 5, 6 and 7 of the Kerala Spirituous Preparations
Rul es. 1969. Apart from the question of |egislative
conpetence, two other grounds were raised: (1) the power to
restrict the quantity ‘of nedicinal preparations to be
manuf actured, by the Commi ssioner under s. 12 cannot be
exercised in relation to ayurvedic preparations as al coho
is self-generated in the process of nanufac-
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ture; and . (2) the inpugned provisions offend against Art.
301 of | the Constitution. As —regards the Rules, it was
general |y sai d t hat t hey constitute unr easonabl e
restrictions on the fundanental right guaranteed under Art.
19(1) (g) of the Constitution. None of these contentions can
prevail .

It is to be observed that restriction inposed by s. 12A
of the Act as to/thequantity of medicinal preparations to
be manufactured relates not only to such preparations to
whi ch al cohol is added, but also to nedicinal preparations
in which alcohol is' self-generated. There can be no doubt
that ayurvedic asavas and aristhas which are  capable of
bei ng m sused as al coholic beverages can cone within the

purview of the definition of “|iquor’ containedin s. 3(10)
of the Act being of the Spirituous Preparations (Control)
Rul es, 1969 ||iquids containing alcohol The contention that

Note to r. 3(1) is an wunreasonable restriction on the
freedom of trade guaranteed ~under Art. 19(1) (g) of the
Constitution has no substance. |t provides that unless
ot herwi se declared by the Expert Conmmittee, asavas and
ari stas and other preparations containing al cohal are deened
to be spurious if their self-generated alcohol content
exceeds 12% by volume. It is a matter of conmon know edge
that such preparations are always likely to be nmsused as a
substitute for alcoholic beverages and, therefore, the
restriction inposed by s. 12A is a reasonable restriction
within the neaning of s 19(6) of the Constitution,

So far as the contention based on Art. 301 of the
constitution is concerned, it is urged that there is denmand
for the petitioner’s medicinal preparations not only in the
State, but throughout the country and to limt the quantity
to be manufactured, taking into account the requirenents of
the State alone, is but an abridgment on the freedom of
inter-State trade and commerce. In our opinion, s. 12A has
no such effect. As already stated, the expression 'shal
have regard to’ as interpreted by the Judicial Comrmittee in
the Ryots of Garobandho’s case (supra), nmeans ’'shall take
into consideration’. All that the provision enjoins is that
the Conmi ssioner shall have regard to the total requirenents
for consunption and use in the State, while fixing the
gquantity of the nedicinal preparations to be manufactured.
Furthernore, the <challenge with regard to Art. 301 does not

arise as, admttedly, the Bill was reserved for the assent
of the President, and
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is, therefore, protected by Art. 304(b) of the Constitution
It is not disputed that the provisions are regulatory in
nature and they inpose reasonable restrictions on the
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freedom of trade.
For these reasons, both the Appeal and the Special
Leave Petition nust fail and are dism ssed with costs.
N. V. K Appeal and Petition disnissed
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