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S.B. SINHA,  J :

The appel | ant before us was convicted under Section 302 and
Section 498-A of the I'ndian Penal Code. He was sentenced to
rigorous inprisonment for life for comm ssion of an all eged

of fence under Section 302 IPC as also a fine of Rs.1,000/- and to
one year’'s rigorous inprisonnent under Section 498-A in respect
whereof a fine of Rs.500/- was al so inposed upon him

On an appeal preferred by the appellant herein, the Hi gh

Court, however, while maintaining the judgnent of conviction
passed by the | earned Sessions Judge, issued a notice upon the
appel l ant as to why the maxi num capital sentence should not be

i mposed on him Upon giving an opportunity of hearing to the
appel l ant, the High Court having arrivedat a finding that the
case is one of the rarest of rare one, inposed death penalty upon
hi m

Bei ng aggrieved, the appellant is in appeal before us.

The deceased was the appellant’s w fe. They were staying at
House No. 41, Hall's Road, Sagayipuram K G Halli, Bangalore in a
rented house belonging to PW3, Noor. At the tine of marriage,
al l egedly the deceased’s parents gave gold ornanents as dowy.
The accused at that tine was working as a Carpenter. As he was
not doing his work properly, he being in dire financial need,
started selling away the jewellery of the deceased. ~ The father
of deceased, PW1 gave sone nobney to the appellant to start hi’s
own business, which was al so spent out. Allegedly, three nonths
prior to the incident, the deceased was ki cked on her stonmach
when she was pregnant as a result whereof an abortion took place
whereafter her father brought her to his own house: - However,

al l egedly on medi ation by elderly persons including PW5, Syed
Arif, the deceased was sent back to her matrinonial homne.
Despite the same, the deceased all egedly used to conplain to her
parents about harassnents neted out to her by the appellant
accused persons i.e. his brother Irshad Ahnmed Khan and si ster
Sm . Bhal keez Begum

On the night of 14/15.4.1997 at about 1' O cl ock, one Bel a
Sheriff son of Noor (PW3) cane to the house of Yusuf Khan (PW1)
and informed himthat fire was seen in the house of the deceased
and the accused; whereupon he, his wife Snt. Asmat hunnisa (PW6),
and his son, Saleem Khan (PW?2) went there and found that

nei ghbours had been trying to put out the sane. The door of the
house was open and upon going inside the room they found the
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deceased |ying dead on a cot with her neck cut. She was al so
found to have been gagged with a cloth. Allegedly, an attenpt
had been nmade to burn her body.

The first information report about the comm ssion of offence
was | odged at about 2 AAM on the sanme night. The accused who
was abscondi ng was arrested on 22.4.1997 and allegedly on a
statenment nmade by him the weapon in question being 'chopper’
(marked as MO 11), his clothing, as well as sonme ornanents of
the deceased pl edged with pawn broker were recovered.

The prosecution with a viewto establish the guilt of the
appel | ant exam ned 21 witnesses. The |earned Sessions Judge
convicted the appellant but acquitted the other two accused. The
H gh Court, as noticed herei nbefore, upheld the said judgnent of
convi cti on.

M. S. Sadasiva Reddy, |earned counsel appearing on behal f

of the appellant, would submit that the courts bel ow commtted a
serious . error in-passing the inpugned judgment of conviction and
sent ence inasmich as there was no eye-w tness to the occurrence
and the entire case was based upon the circunstantial evidence.
Havi ng regard to the fact that the accused was al so not |ast seen
with the deceased and the recovery of the 'chopper’, according to
the | earned counsel bei'ng doubtful, the impugned judgnment should
be set aside. It was pointed out that the report of the

serol ogi st was al so not produced. As regard- the order of
sentence passed by the H gh Court, the |earned counsel would
submit that this case cannot be said to be one of the rarest of
rare cases warranting death penalty.

The conpl ai nant Yusuf Khan, PW1, is the father of the

deceased. He in his evidence not only furnished the details
about the manner in which the deceased had been dealt with by the
appel l ant prior to the occurrence. He was supported by the other
Wi t nesses.

The death of Snt. Sham m Unni sa was honmicidal in nature is
adm tted.

Aut opsy report of Dr. Ni ssar Ahmed (PW12) in no

unm st akabl e term shows that the deceased was brutally nurdered
The autopsy report was proved by the said witness which was
marked as Ex.P-7. In the said report it was stated that both the
hands of the deceased had been tied at the back; the nouth and
neck were tied with the cloth; the wounds were found on the neck
of the deceased. The said wounds were said to have been caused
with a spear. The said w tness exam ned the spear produced by
the police before himand he stated that the injury in question
could be caused by a spear like that.

From the evidence of PW1, PW2, PW3 and PW6, it has

further been proved that an attenpt was nmade to destroy the

evi dence by putting the dead body on fire by pouring kerosene and
the same had to be put out. The appellant had been abscondi ng
fromthe night of 14/15.4.1997 till 22.4.1997 and no expl anati on
therefor had been furnished. |Imediately after his arrest, he
made voluntary statenent on the basis whereof the incrimnating
articles including "chopper’ as also his clothes and gold
jewel l eries belonging to the deceased which were narked as Ms
11, 12, and 13, were recovered.

In his statenment before the police, the appellant disclosed
that if he is taken to the house in question, he would show t he
spear, the golden ornanents and bl ood stained clothes. In view
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of the sane, he was taken to the house in question where he had
been residing. The spear in question which was kept in a
cardboard box on the 'chajja was shown to the acconpanying
pol i ce personnel by himwhereupon it was seized. On 23.4.1997,
furthernore, the appellant took the police to a shop belonging to
CGout ham Chand, a pawn broker to whom he pl edged the gold
ornanents. The said gold ornanents were seized. On the sane day
at his instance, the police took himto the Shop No. 109,
Arunachal am Road, Bharathi Nagar and on his pointing out to the
wi t ness through Anand, the bl ood-stained clothes were seized.

The af orenenti oned Gout ham Chand was exam ned as PW10. He
categorically stated that on 21.4.1997, the appellant pledged

wi th himone golden finger ring and a head ornanent for
Rs.1,200/-. As regard the recovery of the clothes, PW11, Anand
in his deposition stated that he knew himand about two years
prior to his deposition, the appellant had come to his sal oon for
shavi ng whereafter he left a cloth bag there. The

af orementioned cl othes were recovered by the police fromthe

sal oon at' the instance of the appellant.

The courts bel ow had al so proceeded on the basis that the
ill-treatment nmeted out to the deceased by the appellant had not
only been proved by PW1, PW2 and PW6 but also PW5 and PW3
who were i ndependent wi't nesses.

As indicated hereinbefore, the fact that the deceased and
the appellant were living together in a tenanted prem ses
bel onging to PW3 is not in dispute:

It has further been brought on records that the said rented
prem ses were al so taken by PW1 for his daughter on a nonthly
rent of Rs.500/- wherefor he had paid a sum of Rs.8,000/- as
advance.

The systematic manner in which the deceased was subjected to
ill-treatment and torture as al soassault when she was pregnant
resulting in her abortion proves nmpotive on the part of the
appel l ant to cause nmurder of the deceased. Thus, the weapon of
attack being 'chopper’ as also clothes and jewelleries were
recovered on the statement nmade by the accused.

Bef ore the | earned Sessi ons Judge, several photographs
marked as Ex.P-12 to P-14 were produced. The prosecution
exam ned PW 20, David, who had taken the said photographs and on
perusal thereof, the | earned Sessions Judge opined :

"...Wen the photographs of the

deceased are seen it becones clear that
a heinous act has taken place. It
appears in the photos also the mouth and
the neck of the deceased are tied.

Bl ood stains and burnt and scattered
clothes are also found clearly in the
phot ogr aph. "

There cannot be any doubt whatsoever that with a viewto
satisfactorily prove the conm ssion of a crinme on the basis of
circunstantial evidence, the prosecution nust satisfy : (1) the
ci rcunst ances fromwhich an inference of guilt is to be drawn
nust be cogently and firmy established; (2) the circunstances
shoul d have a tendency to unerringly point to the guilt towards
the accused; and (3) the circunstances taken cunul atively should
forma chain so conplete that there is no escape fromthe
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conclusion that within all human probabilities the crine is
conmitted by the accused and none el se. One of the factors which
had been taken into consideration by both the courts belowis
that the appellant was abscondi ng since the date of incident and
he had to be arrested.

It is not in doubt or dispute that there was no eye-w tness

to the occurrence. It is, however, not in dispute that the
deceased and the accused were living in the house of Noor who
exam ned hinself as PW3. Hi s evidence renains unchal | enged.

The ill-treatment nmeted out by the appellant has not only been
proved by the father and brother of the deceased, Yusuf Khand (PW
1) and Sal eem Khan (PW2) as also Snt. Asmathunnisa (PW6), the
not her of the deceased but al so stands corroborated by the

evi dence of Syed Arif (PW5) who nediated between the appel | ant
and the deceased. |t has also been proved that the jewelleries
bel onging to the deceased were pawned to one Gout ham Chand (PW
10) by the appellant. ~The fact that the deceased was ki cked on
her stomach while she was pregnant as a result whereof, abortion
was caused and she had to be hospitalized is also not in dispute.

There is nothing on record to-show that any outsider broke

open the house and caused the nurder of the deceased. The

af orementi oned circunstances, in our opinion, have rightly been
accepted by the courts bel ow as | eading to proof of guilt of the
appellant. In a sim/lar situation, in Jawahar Lal and Ot hers vs.
State of MP.[(2001) 5 SCC 300], this Court upheld the judgnent
of conviction and sentence.

It may be true that the | earned Sessions Judge acquitted the
brother and sister of the appellant but the said finding was
arrived at on the premise that they had not been residing in the
house in question and, thus, a benefit of doubt was given to them
but that by itself cannot be the basis to accept the innocence of
the appellant or extend a simlar benefit of doubt to the
appel l ant also, in spite of materials starring agai nst him
Furthernore, in a case of this nature particularly when the
marriage had taken place only two years prior to the date of
occurrence and the prosecution had been able to show that a few
nonths after the marriage, the deceased was subjected to torture
for obtaining financial benefits fromher parents, the tests
required for arriving at the guilt of the accused on the basis of
circunstantial evidence must be held to have been satisfied:

We do not, therefore, find any infirmty in the inpugned
j udgrent .

The question which, however, required to be addressed is as
to whet her inposition of death penalty by the H gh Court was
proper ? W think not. The |earned Sessions Judge having regard
to the facts and circunstances of the case and upon hearing the
appel l ant thought it proper to inpose a sentence of inprisonment
for life. The State did not prefer any appeal for enhancenent of
the sentence. No argunent al so appears to have been advanced by
the State in this behalf before the Hi gh Court.

Brutality in taking away the life of the victimis only one
of the factors which is required to be taken into consideration
for comng to the conclusion that the case at hand is one of the
rarest of rare ones warranting inposition death penalty.
| mposition of punishnment for life, it is well-settled, is the
rule. Awarding of death sentence is an exception. [See Prem
Sagar vs. Dharanbir and Others \026 (2004) 1 SCC 113].
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We, therefore, alter the sentence inposed by the Hi gh Court

fromdeath penalty to one to inprisonnent for life and further
i mpose a fine of Rs.1,000/-; in default whereof the appellant

shal

appea

suffer a sinple inprisonnent for one nonth.

Wth the aforenenti oned nodification in sentence, this
is dismssed




