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arbitration under section 30, 33-of.

HEADNOTE:
%

The respondent was appointed a transport and handling
Contractor by the appellant subject ‘to the terms and
conditions nmentioned in three successive witten agreenments
entered into by both the parties. After disputes arose
between the parties, an arbitrator was appoi nted as per the
arbitration clause to adjudicate upon the disputes. The
arbitrator nade and published an award which was a speaki ng
one. He did not allowthe appellant’s claimfor demrurrage
and wharfage charges paid to the Railways anounting to
Rs. 15, 63, 863. 02 by reason of the alleged wongful conduct of
the respondent but awarded only 25% of the <claim The
arbitrator also did not allowthe appellant’s claim for
shortage in transit but reduced the claimby 40%and all owed
only 60% of it anounting to Rs.52,971.99. The arbitrator
awarded to the respondent Rs.12,64,175.97 and pendente lite
interest at 6% per annum

The appellant filed objections in the H gh Court under
sections 30 and 33 of the Arbitration Act, 1940 (' The Act’)
for setting aside the award. The Hi gh Court (Single Judge)
set aside the award. The respondent filed an appeal to the
Di vi sion Bench of the H gh Court which allowed the sane,
setting aside the judgment of the |earned single judge and
uphol ding the award. Being aggrieved by the decision of the
Hi gh Court, the appellant appealed to This Court for relief
by special |eave under Article 136 of the Constitution.

Di sposing of the appeal, this Court,

N

HELD: Wiile issuing notice on the application under
Article 136 of the Constitution, it was indicated that only
three questions would be adjudicated upon in this appeal
viz, Rs.13,94,982.46 being the anount allowed on account of
denurrage and wharfage charges nentioned in the award,
secondly, the sumof Rs.2,35,769.46 and |lastly, the question
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of interest. [332QG
330

So far as the second question was concerned, counse
for the appellant did not make any subm ssion before the
Court. The Court also could not find any substance in this
aspect. Therefore, it was not necessary to deal with this
aspect of the matter. [332H, 333A]

So far as the ampunt of Rs. 13,94, 982.46 on account of
denurrage and wharfage was concerned, which was allowed, it
appeared that the total denurrage and wharfage charges paid
by the Corporation to the Railways in respect of the wagons
cleared by the claimant firm respondent herein, after
obt ai ni ng such wai ver as the Railways were persuaded to make
were Rs. 15,63,863.21. There was no dispute about the actua
paynment of the charges. The appellant’s case was that it was
entitled to recover the entire anbunt it had to pay on
account of the demurrage and -~ wharfage charges from the
respondent, under cl ause 9(a) of the agreenent. [333B-C]

Under cl ause 9(a) according to the appellant, the Agent
was |iabl'e “to make good any conpensati on/ denurrage/ whar f age
as per Railway rates in force during the period of contract
and other charges or expenses that night be incurred by the
Corporation on account of ~delay in |oading/unloading of
trucks/carts and unloading/loading of wagons unless the
delay was for reasons beyond the Agent’'s control. It
appeared that the appellant had periodically served notices
upon the respondent of firmcalling uponit to pay denurrage

and wharfage charges with Iliberty prefer objections. Such
obj ections as the respondent-firm preferred were di sposed of
by the District Manager. This procedure continued till the

end of Novenber, 1975. Then the respondent-firmwent to the
Cvil Court and obtained discontinuance of all proceedi ngs
for the recovery of denurrage and wharfage charges. The
arbitrator noted that as a result  of the hearings by the
Corporation upto Novenber, 1975, relief to the tune of
Rs.1,21,884.55 was granted to the respondent-firm and the
recovery of Rs.45,996.20 was nmade fromthe respondent-firms
bills. The Corporation, therefore, clained before the
arbitrator recovery of the remaining or the claim of
Rs. 13,94, 982. 46. Counsel for the appellant drew this Court’s
attention to clauses 9(a) and (b) of the agreenent and
submitted that the adjudication made by the Mnager ~ was
final and there was no dispute thereafter. According to him
no further deduction was possible fromwhat had been granted
by the Manager for determ nation on account-of denurrage and
whar f age charges, nor was it arbitrable because it was
final. [334B-E]

It appears on the facts as recorded by the arbitrator
in his award that there was adjudication really by the
Manager of the clains upto

331

Noverber, 1975. Thereafter, there could be no adjudication
as a result of injunction obtained from the Court.
Therefore, it appeared that there was in fact no

adj udi cation of all the disputes. The renai ning points were
arbitrabl e because of the anplitude of the arbitration
clause. It was not brought to the notice of the Court that
there was an adjudication by the WMnager of the claimfor
the period beyond Novemnber, 1975, as nentioned herei nbefore.
Therefore, the arbitrator was not in error in proceeding in
the manner he did. There was no other aspect of law on this
aspect of the matter to which the attention of the Court was
drawn. The submi ssion on this aspect was, therefore,
negatived and the challenge to the award on this aspect mnust
fail. [337C- D, 338B]
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So far as the grant of interest pendente lite in the
award was concerned, reliance was placed on various

deci si ons of this Court. |In deference to the |atest
pronouncement of this Court, which is a pronouncenent of
three learned Judges, in Executive Engineer Irrigation

Galimla & Os. v. Abaadute Jena, (J.T. 1987 4 S.C. 8), the
Court held that the grant of pendente lite interest in this
case was was not justified. Though the award in this case

was a speaking award, it was not nmade clear on what basis
the interest was awarded. The arbitrator was in error in
granting the interest in the manner he did . It was true

that in specific terns there was no denial on this right to
grant interest, but there was denial as to get it in
accordance with |aw. [ 338C- D; 340E- F]

In awarding the interest the arbitrator conmitted an
error of law. Wth this nodification, the judgnent and order
of the H gh Court were affirmed. [340F-Q

Wadsworth v. Smth, LL.R 'Vol. VI QB. 332; State of
Oissa and others, v. Construction India, J.T. [1987] 4 S.C
588; Executive Engineer Irrigation Glimla & Os. v.
Abaaduta Jena, J.T. 1987 4 S.C.- 8, Firm Madan |al Roshanl a
Mahaj an v. Hukunthand MIls ~Ltd., Indore, [1987] 1 S.C R
105; State of Madhya Pradesh v. Ms. Saith & Skelton (P)
Ltd., [1972] 3 S.C'R 233; Ms. Ashok Construction Conpany
v. Union of India, [1971] 3 S.C.C. 66 and Ms. Al opi Parshad
JUDGVENT:
referred to.

&

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 4096 of
1987.

Fromthe Judgnment and order ~dated 2.6.1987 'of the
Calcutta Hi gh Court in Appeal NQ 344 of 1980.
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A K Sen, S. k. Ganbhir and Vivek Ganbhir /for the
Appel | ant .

Dr. Shankar Chosh and Rathin Das for the Respondent.

The Judgnent of the Court was delivered by

SABYASACH MUKHARJI, J. Special l|eave granted.

The respondent was appointed a transport and handling
contractor by the appellant subject to the terms and
conditions nentioned in three successive agreenents  in
witing entered into by both the parties. After disputes
arose between the parties, as per the terrns of arbitration
clause an arbitrator was appointed to adjudicate upon the
di sputes. Both the respondent and the appellant filed their
respective clains and counter-clains before the arbitrator.
After considering the docunents and evidence filed before
the arbitrator, he made and published an award which was a
speaki ng one. The arbitrator did not allow the appellant’s
claimfor demurrage and wharfage charges paid to Railways
amounting to Rs.15,63,863.02 by reason of the alleged
wrongful conduct of respondent but the arbitrator awarded
only 55% of the claim The arbitrator also did not allowthe
appellant’s claim for shortage in transit but reduced the
claimby 40%and allowed only 60% of it amounting to
Rs.52,971.99. By the award the arbitrator awarded to the
respondent Rs.12,64,175.97 and pendente lite interest at 6%
per annum The appellant filed objections in the H gh Court
of Cal cutta under sections 30 and 33 of the Arbitration Act,
1940 (hereinafter called 'the Act’) for setting aside the
award. On 18th Septenber, 19.80, the |earned single judge of
the Hgh Court by his judgment and order set aside the
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award. There was an appeal to the Division Bench of the Hi gh
Court. On 2nd June, 1987 the Division Bench of the High
Court allowed the respondent’s appeal by its judgnment and
order and set aside the judgnent of the |earned single judge
and upheld the award. Being aggrieved thereby the appell ant
has come up before this Court by special |eave under Article
136 of the Constitution. Wile issuing notice on the
application under Article 136 of the Constitution it was
i ndicated that only three questions will be adjudicated upon
in this appeal viz. Rs.13,94,982.46 which was the anount
all owed on account of denurrage and wharfage charges
mentioned in the award and secondly, the sum  of
Rs. 2,35,769.46 and | astly on the question of interest.

So far as the second question of the matter s
concerned Sree A K. Sen, counsel appearing for the appellant
has not nmade any sub

333
m ssion before us. W al so cannot find any substance in this
aspect. Therefore, it is not necessary for us to deal with

this aspect of the matter.

So far _as the amount of Rs. 13,94,982.46 on account of
denurrage and wharfage is concerned, which was all owed, the
award dealt wth the question as set out in the paper-book.
It appears that the total demurrage and wharfage charges
paid by the Corporation to the Railways, in respect of the
wagons cleared by the claimant firm - respondent herein
after obtaining such waiver as the Railways were persuaded
to nake was for Rs.15,63,863.21. The charges were alleged to
have been paid under Credit Notes which were produced before
the arbitrator. There was no -dispute about the actua
paynment of the charges. The appellant’s case was that it was
entitled to recover the entire anount it had to pay on
account of the demurrage and wharfage charges from the
respondent under clause 9(a) of the agreenent.

Clauses 9, 9(a) and 9(b) ~of the agreement are as
fol | ows:

9. The Agent shall comence to | oad and/or unl oad
all the wagons and trucks as well’ as al
streanmers, flats, barges and boats or any other
conveyance on the day of these arrival and shal
carry out the orders and directions of the Manager

with all possi bl e despat ch and shal | be
responsi ble for and nake good all denurrage or
ot her waiting charges and expenses that may accrue
and all other charges that may in the opinion of

the Manager be payable because of or through any
reasonabl e detention or delay."

"9(a) The Agent shal | be responsi bl e for
unl oadi ng/ | oadi ng the wagons within the free
period allowed by the Railways and also for
| oadi ng/ unl oadi ng for trucks/carts or any other
transport vehicles expeditiously. The Agent| shal
be [iable to make good any
conpensati on/ denurr age/ wharfage as per Railway
rules in force during the period of contract other
charges or expenses that may be incurred by the

Cor por ati on on account of del ay in
| oadi ng/ unl oadi ng of truck/carts and
unl oadi ng/ | oadi ng of WAgons unless the delay is
for reason beyond the Agents’ control. The

decision of the manager in this respect shall be
final and binding on the Agent."
"9(b) The Agent be present hinself or send his
dul y

334
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aut horised representative to be present at al
wei ghnents A with which the Agent 1is concerned
under this Agreement and in case he fails or
chooses not to do so, no claimwhat soever shal
lie against the Corporation in this regard."”
Under clause 9(a), according to the appellant, the
Agent was liable to nmake good any
conpensati on/ denurrage/ wharfage as per Railway rates in
force during the period of contract, other charges or
expenses that night be incurred by the Corporation on
account of delay in |oading/unloading of trucks/carts and
unl oadi ng/ | oadi ng or wagons unl ess the delay was for reasons
beyond the Agent’s control. |t appears that the appellant
and periodically served notices upon the respondent firm
calling upon it to pay denurrage and wharfage charges with
liberty to prefer ~objections. Such objections as the
respondent-firmpreferred were heard and di sposed of by the

Di strict Manager:. Thi's procedure continued till the end of
Novenber, '1975. Then the respondent-firmwent to the Cvi
Court and obtai ned di sconti nuance of all proceedings for

recovery of denurrage and- wharfage charges. The arbitrator
noted that as a result of the hearings by the Corporation
upt o Novenber, 1975 relief to the tune of Rs.1,21,884.55 was
granted to the respondent-firmand recovery of Rs.46,996.20
was nmade fromthe respondent-firms bills. The Corporation

therefore, clained before the arbitrator recovery of
remai ni ng of the claimof Rs.13,94,982. 46.

The respondent. ‘on the other hand cl ai ned refund of the
amount al ready deducted fromthe bills on the ground that it
was not liable for any part ~of the denmurrage and wharfage
charges. The claimof the respondent was that the denurrage
and wharfage charges accrued invariably in~ circunstances
beyond its control and accordingly under clause 9(a) of the
agreenment it could not be nade |iable for such charges. The
arbitrator noted that the respondent-firm had inpressive
docunentary evi dence in support of its case. It had produced
nunerous letters in which it  fully explained' to the
authorities concerned the difficulties it was experiencing
intinely clearance of goods fromrailway wagons and sheds.
It was clained that it had produced nonth-wi se report of its
work accounting for nearly all cases of denurrage and
wharfage. On 9th of Cctober, 1975 the respondent  had
inforned the Corporation by a letter Exhibit 128 which
i nadvertently was not nmarked exhibit that it was resum ng
work (there had been a break in his contract) on the
condition that it would not be required to clear nore than
10 c.c. O 4 box wagons, i.e. 200 mt. approxi mately daily.
This is a belated and rather grudging acceptance of this
condition by the letter, Exhibit 44 dated 3rd  of August,
1976.

335

The Arbitrator noted that fromthe letters and reports
it appeared that tinely clearance was hanpered, and often
made i mpossible by arrival of too many wagons at a tine,
congestion at the sidings and at the weighbridges wth
consequent detention of lorries, |abour unrest and chronic
want of space in the Corporation’s godowns and by others.
The arbitrator noted that there was insistent conplaint
about this want of space in the Corporation’s godown, which
led to the goods being left in railways sheds for days
together incurring unusually heavy wharfage charges. The
Cor porati on sonetinmes prepared over anbitious programes of
work for the contractors, as if wunaware. O the existing
situation. The arbitrator noted that the appellant had
exam ned several wtnesses from the sidings. But they did
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not according to the Arbitrator, prove anything beyond the
procedure of work generally adopted at the sidings. The
arbitrator further noted about the foregoing explanations
that the very often the objection of the railway shed staff
to the «claimant regarding not clearing of the wagons tinely
fromthe railway shed because of non-space there owing to
heavy stock kept therein remining uncleared, and further
that the claimant under the direction and order of the
respondent being given linited progranme because of non-
space in the receiving depots/ godowns were causes of del ay.
The arbitrator noted that it would be fair to nake the
claimant firm liable for only 25% of the denurrage and
whar f age charges sought to be recovered by the Corporation
| eaving the remaining 75% to be borne by the Corporation
itself. Therefore, out-of Rs.13,94,982.46 the Corporation
according to t he arbitrator, coul d recover only
Rs. 3,48, 745.61. The appellant felt aggrieved thereby and
chal l enges this ~grant of 25% So far as respondent’s cl aim
for refund of Rs.46.996.20 al ready recovered, the arbitrator
felt that there was no ground for interference. The
arbitrator noted that after hearing the claimant firms
obj ections the deductions had been made. The claimant firm
had been granted relief in respect of Rs.1,21,884.55. The
arbitrator had not been able to ascertain precisely the
total claim of the appellant till the end of Novenber, 1975
but he noted that the sum of Rs.46, 996.20 represented not
much more than 25% of the total claim Therefore, the
arbitrator noted that the claimant, nanmely, the respondent
was not entitled to any refund and that the appellant could
recover only Rs.3,48,745.61 on ~account of  dermurrage and
whar f age charges. As nentioned herei nbefore that is the main
contention in this challenge before this Court. The
appellant claimed that it should have been entitled to the
benefit of Rs.13,94,982.46 and not to 25% of the sane.

Sree Sen, counsel for the appellant drew out attention
to cl auses
336
9(a) and (b) as set out hereinbefore and subnmitted that the
respondent was only entitled to the amunt as deternined by
t he Manager which was described as final. Sree Sen subnitted
that according to clause 9(a) aforesaid the adjudication
made by the manager was final and there was no dispute
thereafter and therefore, there could be no determnation
beyond 25% He drew our attention to that part of the 13
clause 9(a) to the following effect "the decision of the
manager in this respect shall be final and binding on the
Agent." So according to Sree Sen apart fromwhat had been
granted by the Manager for determ nation on [ account of
denurrage and wharfage charges, no further deduction was
possi bl e nor was it arbitrable because it was final. He drew
our attention to certain observation in Wadsworth<v. Smth
LLR Vol. . VI QB. 332. There by a witten agreenent the
plaintiff therein had agreed to build four houses on |l and of
def endant and the defendant to grant plaintiff a | ease when
the houses were conpleted; the architects of the defendant
for the time being were to certify as to the progress of the
work, and if there should be any unnecessary delay or
unsati sfactory conduct on the part of the plaintiff wth
regard to the erection of the buildings, on any matter or
thing connected therewith "the fact of such delay or
unsati sfactory conduct to be ascertained and decided in
witing by the architects, against whose decision there
shall be no appeal"”, then it should be lawful for defendant
to enploy other persons to execute the works, and to sel
the buildings and lease the land to other persons. On an
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application to nmmke the agreenent a rule of court wunder
section 17 of the Common Law Procedure Act, 1854 of Engl and

it was held by Cockburn, C. J., Blackburn and Mellor, JJ.
that assum ng the agreenent to be "an agreenent or
submi ssion to arbitration' within the section, the clause
that there was to be no appeal against the decision of the
architects anbunted to "words purporting that the parties
intended that it should not be nmade a rule of court." The
guestion was rai sed whether the agreenment was not a
submi ssion to arbitration. Cockburn, C J. Observed that this
clause was certainly nore like a submission to arbitration’
it was on the confines of the two classes’ but on the whole
it seens to H's Lordship to savour nmore of a nere
architect’s certificate than of a judicial proceeding.
Moreover, even if this were a subnission within section 17,
the Chief Justice thought ~that it could not be made a rule
of court, because it was clear that the parties intended
that the matter should be left to the decision of the
architects w thout —appeal; but” to make it a rule of court
woul d be " to submit the decision to the jurisdiction of the
Court. Blackburn, J. agreed. H's Lordship observed that
where by an agreement the right of one of the parties to
have or to do a particular thing was nade to depend on the
determ nation of a third person, that

337

was not a subm ssion to arbitration, nor was t he
determ nation an award; but where there was an agreenent
that any dispute about a particular-thin shall be enquired
into and determ ned by a person named, that m ght anount to
a subm ssion to arbitration, and the determination though in
the form of a certificate, be an award. Hannen, J. was of
the view that this is not an agreenent or submission to
arbitration; the clause in question appeared to be no nore
than an extension of the ordinary <clause in building
contracts, that the certificate of the architect should be
concl usive as to work done and the nmode of doing it.

If we proceed on this basis then the |ogical conclusion
of this would be that where there is a decision by the
manager as in the instant case that would be final. Were a
di spute has been adjudicated by the nanager in this aspect
there was nothing for the arbitrator to decide. 1t appears
to us on the facts as recorded by the arbitrator in his
award that there was adjudication really by the Manager of
the clains upto Novenber, 1975. Thereafter there could be no
adjudication as a result of injunction obtained from the
court. Therefore, it appears to us that there was really, in
fact, no adjudication of all the disputes. The  remaining
points were arbitrable because of the anplitude of. the
arbitration clause. The relevant arbitration clause in'this
case contained, inter alia, as follows:

“In the event of any question or dispute arising
under this Agreenment regarding the construction
thereof or any clause herein or in respect of any
act, matter or thing relating to this agreenent
the same shall be referred to the Sole Arbitration
of any person appointed by the Managing Director
of the Food Corporation of India ..............
The Award of such Arbitrator shall be final and
bi nding on the parties to this Agreenent ..... "

The point there having been decision before the
Manager, that disallowance of the claim beyond 25% was
beyond the jurisdiction of arbitration was not agitated
before the H gh Court. Prabir Kumar Myjundar, J. speaking
for the Division Bench of the Hgh Court of Calcutta
observed at page 24 of the paper book as foll ows:
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"It has not been brought to our notice whether
there has been any such decision by the Manager
Further, taking all the relevant materials into
consi deration, the learned arbitrator has nmade a
finding in respect of the appellant’s

338
claimand respondent’s counter-claimin respect of
denur rage and wharfage charges."

It has not been brought to our notice that there has
been any such decision by the Manager beyond the claimfor
the period of Novenber, 1975 as nmentioned hereinbefore.
Therefore, in our opinion, the arbitrator was not in error
in proceeding in the nanner as he did. There was no ot her
aspect of lawon this aspect of the matter to which our
attention was drawn. The submission on this aspect is,
therefore, negatived.” The challenge to the award on this
aspect nust, therefore, fail

So far as the grant of interest pendente lite in the
award is concerned, reliance was placed on various decisions
of this. 'Court. Reliance was placed on State of Orissa and
others v. - Construction India, (J.T. 1987 4 S.C. 588) where
the award of interest from the conmencenent of the
proceedi ngs before the Arbitrator to the date of the award
was di sallowed in consonance wth the " views expressed by
this Court in the case of Executive Engineer Irrigation
Glimla & Os. v. Abaaduta Jena,) J.T. 1987 4 S.C. 8).

Qur attention was drawn by Dr. Ghosh counsel for the
respondent firstly, 'to the decisionin the case of Firm
Madanl al Roshanl al Mahaj an v. Hukunthand M1ls Ltd., |ndore,
[1967] 1 S.C.R 105.  There the respondent had filed a suit
agai nst the appellant claimng two sunms as | osses in respect
of two itens and interest on the sane. The disputes were
referred to an arbitrator, before whom the respondent did
not press for interest prior to the institution of the suit,
but pressed its claim for the “two suns and interests from
the date of the institution of the suit till recovery.
Bachawat, J. speaking for the three |earned Judges of this
Court held that though in ternms, section 34 of the Code of
Cvil Procedure did not apply to arbitrations, it ‘was an
implied term of the reference in the suit that the
arbitrator would decide the dispute according to |law and
woul d give such relief with regard to pendente lite interest
as the Court could give if it decided the dispute. This

power of the arbitrator, it was held, was not fettered
either by the arbitration agreenent or by the Arbitration
Act, 1940.

Qur attention was also drawn to the decision in the
case of State of Madhya Pradesh v. Ms. Saith & Skelton (P)
Ltd., [1972] 3 S.C.R 233. There disputes had arisen hetween
the appellant and the respondent with reference to the
performance of a contract which provided for arbitration
Steps were taken to appoint arbitrators and an unpire.
339
The appellant filed a petition in the District Judge’s
Court, having jurisdiction over the natter for Setting aside
the nomi nations. Wien the matter cane up to this Court in
appeal, this Court appointed a sole arbitrator with consent
of the parties. Thereafter in the presence of counsel for
both the parties, this Court gave directions in the appea
that the arbitration records be sent to the sole arbitrator
and |later extended the tinme for making the award and gave
directions regarding the venue. The arbitrator gave his
award, directing the paynment of a certain sum by the
appellant to the respondent with sinple interest at 9% from
the date anterior to the reference and filed the award in
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the Court the next day. One of the question that arose
before this Court was whether the arbitrator had any
jurisdiction to award the interest froma date anterior to
the date of award or reference. This Court held that the
claimfor the paynment of interest had been referred to the
arbitrator. The contract did not provide that no interest
was payabl e on the amount that mght be found due.
Therefore, the respondent was entitled under section 61(2)
of the Sale of Goods Act, 1930, to claiminterest fromthe
date on which the price becane due and payable. The
arbitrator had found that the price had beconme payable from
a date anterior to the date of the award. Therefore, the
award of interest fromthe anterior date was justified. The
Court further held that the award of interest at 9% was al so
not exorbitant because the parties thenselves clained
interest at 12%

Qur attention-was also drawn to Ms. Ashok Construction
Conmpany v. Union of India, [1971] 3 S.C.C. 66 where a bench
of three /| earned Judges at page 68 of the report held that
the terms. _of the arbitration agreenment did not exclude the
jurisdiction of the arbitrator ~to entertain a claim for
interest, on the amount” due-under the contract and on this
ground this Court upheld the grant of interest.

Qur attention was drawn by Dr. Ghosh to the
observations in the case of Ms. Al opi Parshad & Sons, Ltd.
v. The Union of |India, [1960] 2 S.C R 793. This Court
reiterated the well-settled principle that - an award was
liable to be set ‘aside because of an error apparent on the
face of the award. An arbitration award nmay be set aside on
the ground of an error on theface of it when the reasons
given for the C, decision, either in the award or in any
docunent incorporated wth it, are based upon any |ega
proposition which is erroneous.

In a recent decision, Chinnappa Reddy, J. speaking for
a bench of three |earned Judges in Executive Engineer
Irrigation Galimala’s case (supra)  at paragraph 15 of the
j udgrment consi dered the ques- ||
340
tion of award of interest by an arbitrator. The Iearned
Judge noted the decisions in Firm Madanl al Roshanl al” Mahaj an
v. Hukanchand Hills Ltd. (supra) Ashok Construction Conpany
v. Union of India, (supra. and the State of Madhya Pradesh
v. Ms. Saith & Skelton Private Limted, (supra) and
expressed the viewthat these were cases in wich the
references to arbitration were nade by the court or in court
proceedi ngs of the disputes in the suit. [t was held that
the arbitrator nust be assuned in these cases to have the
same power to award interest as the court. Therefore, the
grant of pendente lite interest on the anal ogy of section 34
of the Cvil Procedure Code was permissible. In regard to
interest prior to the suit, it was held in nost-of these
cases that since the Interest Act, 1839 was not applicable,
interest could be awarded if there was an agreenent to pay
interest or a usage of trade having the force of |law. This
Court held in the last nentioned case that they are not
entitled to claiminterest for the period prior to the
conmencenent of the arbitration proceedings for the reason
that the Interest Act did not apply to their case and there
was no agreenent to pay interest or any usage of trade. It
was further held that the claimants were not entitled to
claimpendente lite interest as the arbitrator was not a
court nor were the references to arbitration nmade in suits.

In deference to the |atest pronouncenent of this Court
which is a pronouncenent of three |[|earned Judges, we nust
hold that the grant of pendente lite interest in this case
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was not justified. Though the award in this case is a
speaking award, it was not made clear on what basis the
interest was awarded. W are of the opinion that the
arbitrator was in error in granting the interest in the
manner he did. It is true that in specific termthere was no
denial of this right to grant interest but there was denia
as to get it in accordance with | aw.

In the aforesaid view of the matter so far as the
interest of the award is concerned we are of the opinion
that in awarding the interest the arbitrator committed an
error of law. Wth this nodification the judgnent and order
of the H gh Court are confirned. The appeal is disposed of
in these terns without any order as to costs.

S. L. Appeal disposed of.
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