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AR JI' T PASAYAT, J.

VWiile | respectfully agree with Brother B:.N. Agrawal that the
appeal deserves dismissal, few aspects are indicated by ne to
suppl enent hi s concl usi ons and vi ews.

Accused appellants have placed strong reliance on the

decision of this Court in Masalti and Os. v. State of Utar Pradesh
(AIR 1965 SC 202) to contend that since |arge nunber of accused
persons were involved, evidence of one or two/three w tnesses

woul d not suffice.

To bring hone accusation agai nst appellant No.2 (A-9)

Dhar nendra Singh @ Dharu Si ngh, prosecution placed reliance on

the evidence of Brajesh Kumar (PWL1), Dhananjay Singh (PW9)

and Sumiran Sharma (PW21). Evi dence of PW 11 and 19 has not

been consi dered credible. So PW21 also pointed out accusing
fingers at appellant No.3 Nanhe Lal Mochi (accused No:13) and
appel l ant No.4 -Bir Kuer Paswan (accused No.5). So far as
accused-appel l ant No. 2 Dharnendra Singh @ Dharu Singh is

concerned, PW1's evidence is the only nmaterial against him while

in case of the other two accused-appellants other w tnesses have al so
corroborated the version of this witness. Masalti’s case (supra)

cannot be said to have laid down any rul e of universal application as
contended by | earned counsel for accused-appellants that conviction
cannot be made on the basis of a single witness's evidence, as large
nunber of accused persons are on trial. It is a well settled principle
in law that evidence is to be considered on the basis of its quality
and not the quantity. Section 134 of Indian Evidence Act, 1872 is a
pointer in that regard. This provision follows the maxi mthat

evidence is to be weighed and not counted. In Masalti’s case (supra),
the desirability to have at |east two witnesses has been stated to be a
matter of prudence. Such a requirenent can never be said to be

i nviol able, as would be culled out from Anil Phukan v. State of

Assam (Al R 1993 SC 1462), Magsoodan v. State of U P. (AR

1983 SC 126). Appreciation of evidence cannot conceive of any rule

of universal application and is certainly not to be treated as a
theorem and there can be no empirical fornula. The evidence on the
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facts of each case has to be anal ysed and concl usi ons drawn, and
there cannot be pigeon-holing of evidence on any set fornmula. It has
not been shown by accused-appellants as to how evi dence of PW21
suffers fromany infirmty. Since in Masalti’s case (supra) a rule of
caution was laid and not a mandatory rule of universal application,
it is certainly not to be treated as a rule of law. There is al ways peri
in treating the words of a judgnent as though they are words in a

| egi slative enactrment, and it is to be renenbered that judicia
utterances are made in the setting of the facts of a particul ar case.
Crcunstantial flexibility, one additional or different fact may make
a world of difference between conclusions in tw cases. (See
Padamasundara Rao (dead) and O's. v. State of Tam| Nadu and O's.

(JT 2002 (3) SC1). It is nore so in a case where conclusions rel ate
to appreciation of evidence in a crimnal trial

Stress was |l aid by the accused-appellants on the non-
accept ance of evidence tendered by some wi tnesses to contend about
desirability to throwout entire prosecution case. In essence prayer is
to apply the principle of falsus in uno falsus in omibus. This plea is
clearly untenable. Even if major portion of evidence is found to be
deficient, in case residueis sufficient to prove guilt of an accused,
notw t hst andi ng acquittal of ~number of other co-accused persons,
his conviction can be maintained. It is the duty of Court to separate
grain fromchaff. Were chaff can be separated fromgrain, it would
be open to the Court to convict an accused notwi thstanding the fact
that evidence has been found to be deficient to prove guilt of other
accused persons. Falsity of particular material witness or nateria
particular would not ‘ruin it fromthe beginning to end. The maxi m
"falsus in uno fal sus in omibus" has no application in India and the
wi t nesses cannot be branded as liar. The maxi m"falsus in wuno
fal sus in omibus" ( false inone thing, false in everything) has not
recei ved general acceptance nor has this maxi-mcone to occupy the
status of rule of law. It is nerely a rule of caution. Al that it
amounts to, is that in such cases testinony may be disregarded, and
not that it rmust be disregarded. The doctrine merely involves the
question of weight of evidence which a Court may apply in a given
set of circunstances, but it is not what may be call'ed 'a nandatory
rule of evidence’'. ( See Nisar Alli v. The State of Uttar Pradesh
(AR 1957 SC 366). Merely because sone of the accused persons
have been acquitted, though evidence against all of them so /far as
direct testinmony went, was the sane does not |ead as a necessary
corol lary that those who have been convicted nust al so be acquitted.
It is always open to a Court to differentiate accused who had been
acquitted fromthose who were convicted. ( See Gurucharan Singh
and Anr. v. State of Punjab ( AIR 1956 SC 460).The doctrine is-a
dangerous one specially in India for if a whole body of the testinony
were to be rejected, because wi tness was evidently speaking an
untruth in sone aspect, it is to be feared that adm nistration of
crimnal justice would cone to a dead-stop. Wtnesses just cannot
help in giving enbroidery to a story, however true in/'the main.
Therefore, it has to be appraised in each case as to what extent the
evidence is worthy of acceptance, and nerely because in some
respects the Court considers the same to be insufficient for placing
reliance on the testinony of a witness, it does not necessarily
follow as a matter of law that it nust be disregarded in-all respects
as well. The evidence has to be shifted with care. The aforesaid
dictumis not a sound rule for the reason that one hardly cones
across a w tness whose evidence does not contain a grain of untruth
or at any rate exaggeration, enbroideries or enbellishment. ( See
Sohrab s/o Beli Nayata and Anr. v. The State of Madhya Pradesh
(1972) 3 SCC 751) and Ugar Ahir and Os. v. The State of Bihar
(AR 1965 SC 277). An attenpt has to be made to, as noted above,
internms of felicitous netapher, separate grain fromthe chaff, truth
fromfal sehood. Where it is not feasible to separate truth from
f al sehood, because grain and chaff are inextricably mxed up, and in
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the process of separation an absolutely new case has to be
reconstructed by divorcing essential details presented by the
prosecution conpletely fromthe context and the background

agai nst which they are made, the only available course to be made
is to discard the evidence in toto. ( See Zwinglee Ariel v. State of
Madhya Pradesh (AR 1954 SC 15) and Bal aka Singh and Ors. v.

The State of Punjab. ( AIR 1975 SC1962). As observed by this

Court in State of Rajasthan v. Smt. Kalki and Anr. ( AIR 1981 SC
1390), nornmal discrepancies in evidence are those which are due to
normal errors of observation, normal errors of nmenory due to | apse

of time, due to mental disposition such as shock and horror at the
time of occurrence and those are always there however honest and
truthful a witness nay be. Material discrepancies are those which are
not normal, and not expected of a normal person. Courts have to

| abel the category to which a discrepancy may be categorized. Wile
normal di screpanci es do not corrode the credibility of a party’s case,
mat eri al di screpanci es do so. Accusations have been established
agai nst- accused-appel l'ants in the case at hand.

The factual scenario highlighted and established by the

prosecution shows how gruesonme and nacabre acts were

perpetrated by the accused persons. Thirty five people lost their
lives and several others have been seriously injured because of caste
war. The gruesone acts were diabolic in their conception and crue

in execution. There was deliberate and planned destruction of

ext ensi ve properties / and anni hilation of |arge nunber of persons.

Al'l these happened, as noted above, on account of caste war. In a
country like ours where discrimnation on the ground of caste or
religion is a taboo, taking |ives of persons belonging to another caste
or religion is bound to have dangerous and reactive effect on the
society at large. It strikes at the very root of the orderly society
whi ch the founding fathers of our Constitution dreanmt of. It has
been conclusively held that accused persons were not innocent by-
standers or onl ookers. Chain of evidence clearly shows what their

obj ect was.

The gui del i nes which energe from Bachan Si ngh’s case

(supra) have to be applied to the facts of each individual case
where the question of inposition of death sentence arises. In case
at hand, in the mininmm guidelines (1) and (4) which are as
follows are clearly applicable:-

(1) When the nmurder is conmmtted in
an extrenely brutal, grotesque,

di abolical, revolting, or dastardly
manner so as to arouse intense

and extrene indignation of the

conmuni ty.

X X X X X

X X X X X

(4) When the crime is enornmous in

proportion. For instance when
multiple murders, say of all or
almost all the nenbers of a
famly or a | arge nunber of
persons of a particul ar caste,
community, or locality, are
comm tted.

The crimnal |aw adheres in general to the principle of
proportionality in prescribing liability according to the cul pability of
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each kind of crimnal conduct. It ordinarily allow sone significant

di scretion to the Judge in arriving at a sentence in each case,
presunably to permt sentences that reflect nore subtle

consi derations of culpability that are raised by the special facts of
each case. Puni shnent ought always to fit with the crine.

In Ram Deo Chauhan v. State of Assam ( 2000 Al R SCW

2784), this court observed that though it is tinme that in a civilized
society a tooth for tooth, and a nail for nail or death for death is not
the rule, but it is equally true that when a nan becones a beast and
nmenace to the society, he can be deprived of his life according to the
procedure established by law, as Constitution itself has recognized
the death sentence as a perm ssible punishnent for which sufficient
constitutional provisions for an appeal, reprieve and the |ike have
been provi ded under the | aw. Above being the position, the accused-
appel | ants deserve death sentence which has been awarded by the

Trial Court. 1In conclusion, the conviction and the sentence as
awarded by the Trial Court are to be upheld and appeal deserves to

be di sm ssed.

J.
(AR JI T PASAYAT)
April 15, 2002




