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ACT:
Code of Crimnal Procedure (5 of 1898), ss. 198 and 495-
Inquiry under Chapter XVIIIl requiring conplaint by person

aggr ei ved- Deat h of conpl ai nant after filing
conplaint-Effect-Power to substitute -another prosecution
agency.

HEADNOTE:

During the inquiry wunder Chapter ~XVIII© in respect of

of fences requiring a person aggrieved, the conplai nant died
after the complaint had been field under s. 198 Cr. P.C
The application for substitution  of the conplaint was
resisted by the accused- appllant, on the ground that only
the aggreived person could be the conplaint and on the
conplaint’s death , the conplaint nust be treated as abated
The Magi strate rejected the objection ; and the H gh Court
HELD : The objection nust be rejected.

Section 198 Cr. P.C creates a bar which has to be renbved
bef ore cogni sance is taken. Once the bar is renoved because
the proper person has filed a conplaint, the section works
itself out. If any other restriction was-also there the
Code would have said so. ' Not having said so, one nust
treat the section as fulfilled and worked out:. [811 D E]

Unl ess the Code itself said what was to happen, the power of
the Court to substitute another prosecution agency (subject
to such restrictions as may be found) under s. 495 of the
Code was al ways avail able. (812 D-E)

Case | aw di scussed.

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 268 of
1964.

Appeal by special l|eave fromthe judgment and order dated
August 25, 1964 of the Bonbay H gh Court in Crimnal
Revi sion. Application No. 333 of 1964.

N. N. Keswani,if or the appellant.

K. L. Hathi andrr. H. Dhebar, for respondent No. 1.

K. Raj endra Chaudhuri and K. R Choudhuri, for respondent

No. 2.
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The Judgrment of the Court was delivered by

Hi dayatullah, J. In this appeal, by special |eave, against
the judgment and order of the High Court of Bonbay, August
25, 1965, the appellant Ashwi n Nanubhai VWas is an accused
before the Presidency Magistrate's 4th Court at @G rgaon

Bonbay. The case was started on the conplaint under S. 198,

Code of Crim nal

808

Procedure of one Kusum Vithal Abhyankar, who charged him
with offences under ss. 417, 493 and 496 of the Indian Pena

Code. Kusum s conpl aint was that VWas went through a sham
marriage w th her, before a person who posed as an O ficer
from the office .of  the Regi strar for Marri ages.

Subsequently, Vyas abandoned her and narried another. On
bei ng questioned VWas told her ,(Kusum) that he had never
married her, as the whole affair was a sham Kusum all eged
that she had become pregnant as a result of the cohabitation
but in view of her serious heart ailnment Vyas took her to a
clinic wher e under medi cal advi ce and on
certificate .granted by VWas an aborti on was caused to save
Kusunmi s life.

The complaint was filed on Novenber 1, 1963 and Kusum was
examined by the Presidency Magistrate. VWas was then
summoned to Court. ~On Novenber 29, Kusum unfortunately died
of a heart attack. / Kusumis nother, who is the 2nd respond-
,dent in this appeal, then applied to the Court for
substitution as, a fit and proper conplainant in the case.
She expressed her Wl lingness to act as a conplainant and to
continue the proceedings. This application was strongly
resisted by Vyas who contended that the trial of offences
under as. 493 and 496 of the Indian Penal Code was  gover ned
by s. 198 of the Code of Criminal Procedure and only the
aggrieved person could be the conplainant and on Kusum s
death the conplaint nust be treated as abated. The
Presi dency Magistrate by his order, April 3, 1964, rejected
the objection and decided to proceed with the conmplaint with
Kusumis nother as the conplainant. VWas then filed an
application for revision in the High Court at Bonbay and by
the judgment and order now inmpugned his petition for
revision was rejected. The question that arises .in this
appeal is whether on the death of Kusum the proceedi ngs ipso
facto came to an end or could be continued in the rmanner
ordered by the Presidency Magistrate.

The Code of Criminal Procedure provides only for the death
of an accused or an appellant but does not expressly provide
for the death of a conplainant. The Code also does not
provide for the abatement of inquiries and trials although
it provides for the abatenent of appeals on the death of the
accused, in respect of appeals under ss. 411 A(2) and 417
and on the death of an appellant in all appeals except an
appeal froma sentence of fine. Therefore, what happens on
the death of a conplainant in a case started on a conpl aint
has to be inferred generally fromthe provisions of the
Code.

The Code by Chapter XV, which is to be found in Part VI
(Proceedings in Prosecutions), provides for the jurisdiction
of a crimnal court ininquiries and trials. This Chapter
is divided into two Parts-A (Place of Inquiry of Trial) and
B (Conditions requisite for initiation of Proceedings).
Part B consists of as. 190

809

to 199B. Section 190 lays down, inter alia, that any
Presidency WMagistrate mmy take cogni zance of any offence
upon receiving a conplaint 'of fact which constitutes such
of f ence. Sections 195 to 199B, however, place certain
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restrictions upon the power of the Chief Pr esi dency
Magi strate and other courts to take cogni zance of cases.
One such restriction is to be found in s. 198. It provides

" 198. Prosecution for breach of contract, defamation and
of fences agai nst marri age.

No Court shall take cognizance of an offence falling under
Chapter XI X or Chapter XXI of the Indian Penal Code or under
sections 493 to 496 (both inclusive) of the sane Code,
except upon a conplaint nmade by sone person aggrieved by
such of fence:

Provi ded that, where the person so aggrieved is a wonan who,
according to the custons and manners of the country, ought
not to be conpelled to appear in public, or where such
person is under the age of eighteen years or is an idiot or
lunatic, or is fromsickness or infirmty unable to make a
conplaint, some other person may, with the |eave of the
Court, nmake a conplaint on his or her behalf

Provi ded further that

The conplaint of Kusumwas filed to renpbve the bar contained
in this —section althoughfor the offence under s. 417 no
such bar existed. The offences under ss. 493 (a nan by
decit causing a woman-not lawfully married to himto believe
that she is lawmfully married to himand to cohabit with him
in that belief) and 496 (a preson with fraudulent intention
goi ng through the cerenony of being narried, know ng that he
is not thereby lawmfully narried) are non-cognizable, not
conpoundabl e and exclusively triable by Court . of Session

They are serious of f ences, bei ng puni shabl e with
i mprisonnent extending to 10 and 7 years respectively. The
Presi dency Magistrate, —was not trying the case ‘but only
inquiring intoit with a viewto its conmttal to the Court
of Session if the facts justified a commttal. During this
inqui ry Kusumdied. W have to deternmine what is the effect
of the death of a complainant on an inquiry under | Chapter
XVI1l in respect of offences requiring a conplaint by the
person aggri eved, after the conplaint has been filed.

M. Keswani for Was, in support of the abatenment of the
case, relied upon the anal ogy of s. 431 under which appeals
abate and ss. 247 and 259 under which on the conplainant
remai ni ng

ML7Sup.C.1./66-7
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absent, the court can acquit or discharge the accused.
These anal ogi es do not avail himbecause they provide for
special situations. Inquiries and trials before the court
are of several kinds. Section 2.47 occurs in Chapter XX
which deals with the trial of summons cases by a Magistrate
and s. 259 in Chapter XXI which deals with trial of warrant
cases before Magistrates. Under the forner, if summon is
i ssued on a conplaint and the conpl ai nant on any day renains
absent fromthe court,unless it decides to proceed with the
trial, rmust acquit the accused. This can only happen.in the
trial of cases, which are punishable with inprisonment  of
| ess than one year. This not being the trial of a sunmmons
case but a committal inquiry, s. 247 neither applies nor can
it furnish any valid analogy. Similarly, s. 259, which
occurs in the Chapter on the trial of warrant cases, that is
to say, cases triable by a Magistrate and punishable with
i mprisonnment exceeding one year can furnish no anal ogy.
Under s. 259, if the offence being tried as a warrant case
is conmpoundable or is not cognizable the Magistrate nay
di scharge the accused before the charge is framed if the
conpl ai nant remai ns absent. Once again this section cannot
apply because the Presidency Magistrate was not trying the
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case under Chapter XXl

Thi s case was bei ng heard under Chapter XVIII which divides
conmittal cases into two classes (a) those conmmenced on a
police report and (b) other cases. The first kind is tried
under the procedure laid down in s. 207A Wth that
procedure we are not concerned. The other cases are tried
under the procedure as laid down in the other provisions of

Chapter XVIilII. Section 208 of this Chapter provides that in
any proceeding instituted otherwise than on police report
the Magistrate shall "when the accused appears or is brought

before him proceed to hear the conplainant (if any) and
take in manner hereinafter provided all such evidence as my
be produced in support of the prosecution or on behalf of
the accused, or as nay be called for by the Mugistrate." The
Magi strate then hears evidence for the prosecution unless he
makes an order of ~conmitnent and after recording the
evi dence and examning the accused (if necessary) franes a
char ge. He may, after hearing further evidence, which the
accused may W sh to produce (unless for reasons to be
recorded,  the Magistrate deens it unnecessary to do so0)
ei t her discharge the accused cancel l'ing the charge or comnmt
him to stand his trial before the Court of Session. There
is no provision about the acquittal or discharge of the
accused on the failure of the conplainant to attend the
court. This is not an omi ssion but a deliberate departure
fromthe Chapters on the trial of sumobns and warrant cases.
In such trials, on the absence of ~the conplainant, the
accused is either ‘acquitted or discharged. The intention
appears to be that the Magistrate should proceed wth the
i nquiry because had it not been so intended, the

811

Code would have said what would happenif the conplainant
remai ns absent.

M. Keswani, however, contends that S. 198 provides that the
cogni zance of the case can only be taken on the conpl aint of
a person aggrieved and the only exception to this  genera
rule is where the conplainant is a woman, who according to
the custonms and manners of the country, ought not to be
conpel l ed to appear in public, or where such person is under
the age of eighteen years or is anidiot or lunatic, or is
from sickness or infirmty unable to make a conplaint. He
contends that what applies to the initiation of t he
proceeding nust also apply to the continuance of the
pr oceedi ng. He submits that if cogni zance could not - be
taken unl ess a conplaint was nade in the manner provided in
the section, the court cannot proceed wth the inquiry
unl ess the sane condition continues to exist. In other
words, because the section insists on a conplaint of a
person aggrieved, M. Keswani contends that conti nued
presence of the person aggrieved throughout the trial is
al so necessary to keep the court invested wth its
jurisdiction except in the circunstances nmentioned in the
provi so and sumari sed above. W do not agree. The section
creates a bar which has to be renoved before cognizance is
t aken. Once the bar is renoved, because the proper person
has filed a conplaint, the section works itself out. |[If any
other restriction was also there the Code would have said
so. Not having said so, one nmust treat the section as
fulfilled and worked out. There is nothing in the Code or
in Chapter XVIII which says what, if any, consequence would
follow if the conplainant renmains absent at any subsequent
hearing after filing the conplaint. 1In this respect Chapter
XVII1l is distinctly dissinilar to the Chapters dealing wth
the trial of sumons and warrant cases where it is
specifically provided what consequence follows on t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

absence of the conplai nant.

M. Keswani contends that the Presidency Mgistrate has made
a "substitution" of a new conplainant and there is nothing
in the Code which warrants the substitution of one
conplainant for another. It is true that the Presidency
Magi strate has used the word "substitute” but that is not
the effect of the order. What the Presidency Magi strate has
done is to allowthe nother to act as the conplainant to
continue the prosecution. This power was undoubt edl y
possessed by the Presidency Mgistrate because of s. 495 of
t he Code by which courts are empowered (with sorme
exceptions) to authorise the conduct of prosecution by any
per son. The words 'any person’ would indubitably include
the nother of the conmplainant in a case such as this.
Section 198 itself contenplates that a conplaint nay be made
by a person other than the person aggrieved and there seens
to us no valid reason why in such a serious case we should
hold that the death of the conplainant puts an end to the
prosecuti on.

812

In support of his contention M. Keswani has cited some
cases of the H gh Courts in which on the death of the
conpl ai nant the prosecution was held to have abated. Chi ef
anmong them are |Ishwardas v. Enperor, (1) Ramanand v. Crown
(2) and Labhu v. Crown(3). The first of these cases was a
prosecution for defamation and the second a trial for an
of fence under s. 323, Indian Penal Code.. The third followed
the second. The ' first two cases  here nentioned were
overruled by the ‘Lahore H gh Court in Hazara Singh v.
Crown(4) wherein it was |aid down that such cases do not
necessarily abate. M. Keswani also relied upon severa
cases which arose under s. 417(3) and 476 B of the Code of
Crimnal Procedure in which appeals were held ‘to have
abated. W need not refer to these cases because they arose
under different circunstances and were certainly not
inquiries wth a viewto conmmttal under Chapter XVIiII of
the Code. M. Hathi, who appeared on behalf of the State of
Maharashtra, drew our attention to nmany |later cases in which
it has been held (dissenting fromthe cases relied upon by
M. Keswani) that a crimnal conplaint does not necessarily
abate on the death of the conplainant even in those cases
where the making of the conplaint by the person aggrieved is
made a condition precedent by the Code. W need not anal yse
those cases because, in our opinion, unless the Code itself
says what is to happen, the power of the court to substitute
anot her prosecution agency (subject to such restrictions as
may be found) under s. 495 of the Code of Crimnal Procedure
is always avail able. Reference nay, however, be made to the
following: Enperor v. Nurnmohammed, (5) Enperor. v. Mauj
Din,(6) U Tin Maung and another V. The King, (7) Mhamed
Azam v. Enperor (8) and In re Ramasanier(9). None  of the
cases cited either for the one side or the other directly
arose under s. 198 first part in a commttal proceeding.
The later view is distinctly in favour of allow ng the
prosecution to continue except in those cases where the Code
it sled says that on the absence of the conplainant the
accused nmust be either acquitted or discharged. The present
is not one of those cases and in our judgnent the Presidency
Magi strate was right in proceeding with the inquiry by
allowing the nmother to carry on the prosecution, and under
s. 495 the nother may continue the prosecution herself or
through a pleader. W see no reason why we should be astute
to find a lacunas in the procedural [aw by which the tria
of such inportant cases would be stultified by the death of
a conmplainant when all that the s. 198 requires is the
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renoval of the bar. The appeal fails and it wll be
di sm ssed.

Y. P.

Appeal dism ssed.

(1)7 Cr.L.J. 290. 40 |.C. 1008.

(3) 521.C 797. (4) I.L.R 2 Lah. 27.

(5) 8 Cr.L.J. 190. (6) A l.R 1924 Lah. 72-4 Lah. 7.
(7) A 1.R 1941 Rang. 202.

(8) A l.R 1926 Bom 178.

(99 AIl.R’16 C. L.J. 713.
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