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ACT:

Constitution of India, Arts. 1, 3, 73, 254, Entries 14, 15
List 1, Schedule VIl-Award settling disputed boundary-If
constitutional anendnent necessary for _inplenentation of
award- I npl enentation of treaties, and arbitral awar ds-
Boundary dispute, settlenent of and cession of territory
di fference between.

HEADNOTE:

The Constitution of India, Art. 1 defines the "territory of
India" as including the territories of the States; and the
States and 'the territories thereof are as specified in the
First Schedul e. Article 3 enables Parlianent by law to
alter the boundaries of the existing States and it includes
the power to increase the area of any State or dimnish the
area of any State. The power to legislate in Trespect of

treaties lies with the Parliament by virtue of entries 10
and 14 of List | of Seventh Schedule, nanely, "Foreign
affairs; all matters which bring the Union into relation

with any foreign country" and "entering into treaties and
agreements with foreign countries and inplenenting of

treaties, agreenents and conventions with foreign
countries". Article 253 provides that Parlianment has | power
to meke any law for the whole or any part of the territory
of India for inplementing any treaty, agr eenment or

convention wth any other country or countries or -any
decision nmmde at any international conference, association
or other body. Article 73 lays down that the executive
power of the Union 'shall extend to "the matters wth
respect to which Parliament has power to make laws’ and to
"the exercise of such rights, authority and jurisdiction as
are exercisable by the Governnent of India by virtue 'of any
treaty or agreenent".

Wth the enactnment of the Indian | ndependence Act, 1947, and
the Ilapse of Paranountcy of the Crown the State of Kutch
merged with the Dominion of India. The territory was
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constituted into a Chief Comm ssioner’s Province and under
the Constitution the territory becane a Part C State. Its
extent was determined by Part Cto Sch. 1 of the Con-
stitution as "territories which by virtue of an order nade
under s. 290A of the Government of India Act, 1935, were
i medi ately before the commencenent of the Constitution
being administered as if they were a Chief Conm ssioner
Provi nce, of the sane name". Kutch was incorporated in the
State of Bonbay by the States Reorganisation Act, 1956 and
was included in the new'’State of Gujarat by the Bonbay
Reor gani sati on Act, 1960.

The Geat Rann of Kutch |ies between the mainland of Sind
(now part of Pakistan) and the mainland of Kutch, For four
nonths in the year it is nostly under water, for the rest of
the year it is marshy land. Fromthe very nature of the
terrain the boundaries of the Rann are shifting, its extent
depending on the violence of natural elenents in different
years. / The northern boundary of the Rann, therefore, always
remained /ill defined.. From 1948 onwards diplomatic notes
wer e exchanged between the Governnents of India and Paki stan
concerning the boundary between the two countries in the
Gujrat-West Pakistan Sector. The dispute led ’'to great
tension between the two countries resulting in ar med
conflict in
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1965. In June 1965 the Governnments of India and Pakistan
concluded ,an agreenment for setting up a Tribunal "for
determ nati on and denmarcati on of the border" in the area of
CGuj ar at - West  Paki stan. "Both ~CGovernments undert ook to
impl enent the findings of the Tribunal. The award to be

made by the Tribunal was, it was agreed, to operate as a
sel f executing arrangenent; it, was not only to declare the
boundary but also to provide for fixing its |location on
site. By award dated February 19, 1968, the Tribuna

accepted the claimof Pakistan'to three sectors and two
inlets in the Rann of Kutch.

The petitioners, who clainmed infringenent of the fundanenta

rights guaranteed wunder Art. 19(1)(d)(e) and (f) of the
Constitution, noved this Court under Art. 32 to restrain the
CGovernment of India fromceding to Pakistan the territories
in the Rann of Kutch awarded by the Tribunal. None of the
petitioners clained that the award bad to be rejected. They
contended that the territories were part of India and had
al ways beep so fromthe establishnent of the two Doninions,
that India had exercised effective adninistrative contro

over themand-that giving up a claim:to those territories
i nvol ved cession of Indian territory which could only be
affected by an anmendnent of the First Schedule to the
Constitution. The Union of India, on the other  hand,
contended that no cession of territory was involved ' since
the dispute concerned the settlenent of boundary which was
uncertain, that the award itself was the operative treaty
and after demarcation of boundary it was only necessary to
exchange letters recognising the established border

HELD : The Award does not purport to nor does it operate as
giving rise to an obligation to cede Indian territory and
therefore no constitutional amendnent is necessary. The
decision to inplement the Award by exchange of letters,
treating the award as an operative treaty after the boundary
has been nmarked, is within the conpetence of the executive
wi ng of the Governnent. [288 H 289 Bj

(Per Hidayatullah, C J., Hamaswami, Mtter and G over, JJ.)

The Award has been accepted by the Governnment of India and
therefore it is binding. An examination of Internationa

Arbitration Awards only reveals that generally an Award is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 46

not accepted when the ternms of subm ssion are departed from
or there are fatal m ssions,contradictions obscurities or
the arbitrators substantially exceeded their jurisdiction

None of these factors obtains here and the petitioners have
rightly refrained fromchallenging the binding nature of the
Award. [269 F]

(ii) Wien a treaty or an Award after arbitration cones into
existence it has to be inplenented and this can only be if

al | the three branches of Governnent, to wit, t he
| egi sl ature the executive and the judiciary, or any of them
possesses the power to inplenent it. The practice of
nations is different in the matter of’: inplenentation of
treaties and arbitration awards in boundary disputes in
particul ar. The question is one of donmestic as well as
International Law. In the United States of Anerica a treaty

is the Supreme Law and it is only when the terms of a treaty
require that a law nust be passed that it has to be so
passed.” Under the French Constitution treaties that require
ratification by lawinclude treaties of cession, exchange or
addi tion of territory. In England, as no witten
constitution exists, difference is nade between treaties of
peace when the Crown acts w thout obtaining the approval of
Parliament and session in peace tine when such approval rnust
be had. But even so a distinction is nade in the case of
British possessions abroad and the United Kingdom Again a
difference is nade in cases involving mnor changes where
boundari es have to be ascertai ned and adjusted. [275 (

256

Foster v. Neilson 2 Peters 253; Dickinson Law of Nations,
Bl ackstone’s Commentaries, Forsyth Hansard vol . CLXIX p

230, 231; The Parlenment Belge, [1879] 4 P.D. 129; Wl ker v.
Baird [1892] A C. 491 and Attorney-General for Canada V.
Attorney-General for Ontario, [1937] A.C. 326 it 347,
referred to

In British India Parlianentary sanction was not necessary
for cession of territory. The Constitution of India does
not contain any clear direction about treaties such'as is to
be found in the United States ‘and French Constitutions.
Therefore in our country we can only go by inferences’  from

our Constitution, the circunstances and precedents. The
| egislative entries which enable Parlianent to enact |aws in
respect of treaties are to be read with —Art. 253. The

Article adds nothing to the legislative entries but confers
exclusive power of |aw making upon Parlianment. [276 B, C,

277 A-B]

The precedents of this Court are clear only on one point,

nanely, that no cession of Indian territory can take place
wi thout a constitutional anendment. The first Berubari case
dealt with transfer of territory which was de facto and de
jure Indian territory and therefore as the extent Indian
territories as defined in Art. 1 read with the 1st ~ - Schedul e
was reduced a constitutional amendnent was held necessary.

The second Berubari case concerned territory which was de
facto under admnistration by India but being de jure  that
of Pakistan, transfer of that territory which was not a part
of Indian territory was held not to require a constitutiona

amendnent. Neither case dealt with a boundary dispute. [282
&83 (]

In re : The Berubari Union and Exchange of Enclaves (The
First Berubari case), [1960] 3 S.C R 250 and Ram Kishore
Sen v. Union of India (The second Berubari ’'case), [1966] 1
S.C. R 430, expl ained.

The question on which side a disputed border falls is one of
aut hority. Who in the State can be said to possess Plenum
dom ni um depends upon the Constitution and the nature of
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adjustment. As to the necessity of it courts nust assune it
as a matter of law. It is scarcely to be thought that the
validity of the action can ever depend upon the judgment of
a court. A boundary dispute and its settlenment by an
arbitral. tribunal cannot be put on the same footing as
cession of territory. An agreenent to refer the dispute
regardi ng boundary i nvol ves the ascert ai nnent and
representation on the surface of the earth a boundary 1line
dividing the neighbouring countries and the very fact of
referring such a dispute inplies that the executive may do
such acts as are necessary, for permanently fixing the
boundary. Ordinarily, an adjustment of a boundary, which
International Law regards as valid between two nations,
shoul d be recognised by the courts and the inplenentation
t hereof can always be with the executive unless a clear case
of cession is involved when parlianentary intercession can
be expected and shoul d be had. -~ This has been the custom of
nati ons® whose constitutions are not sufficiently elaborate
on this subject. [283 D284 B]

(iii)The petitioners have not established t hat t he

territories ceded to Pakistan was a part of Kutch. The
phrase "as if they were a Chief Comm ssioner’s Province of
the same nane" in Part ~C to first Schedule of the

Constitution nust ‘be understood as was laid dowmn by this
Court in the second Berubari case where the word "as if" was
held to refer to "territories which originally did not
bel ong to West Bengal but which becane a part of Wst Benga
by reason of merger agreenents." The history of Kutch does
not establish that the territories were part of Kutch. The
VWhite Paper on Indian States only gives thearea of Kutch
not the boundaries. The Kutch nerger agreenent gives no
clue to the boundari es

257
and also leaves the matter at large. Al'so, in the States
Merger (Chief Comm ssioner’s) Province Order, 1949, in the
St ates Reor gani sati on Act, . 1956 and in the Bonbay
Reor gani sation Act, 1960 the boundaries of Kutch /‘are not
nent i oned. Therefore, none of these docunents is of any
hel p in determ ning boundaries or that the disputed area was
definitely a part of India. The assertion —of the Prine
M nister of India in 1956 and |later in 1965 that ~the area
bel onged to India was only a statenent and cannot be held to
he of an evidentiary character. The claimmap and ot her
evi dence produced by India before the Tribunal show that
there has never been clear demarcation of boundary in~ this
area. [281 H, 286 AB]
(iv) There is no evidence of admi nistration 'of the disputed
area by India. The existence of Watch and Ward Officers or
the establishment of a polling booth for them at election
time cannot connote administration such as would make, them
territory of India. The diplomatic notes began soon after
the establishnment of the two donminions and the occupation
may have meant de facto control but there was no proof of de
jure occupation or any other adm nistration. Sovereignty
over an area is a matter of inference and unless rea
exi stence of sovereignty over this area is proved India
cannot be in de jure occupation
(Per Shah J.) : (i) The Constitution of India makes no
provision meking |egislation a condition of the entry into
an international treaty in times of war or peace. The
executive is qua the State conpetent to represent the State
inall matters international and may incur obligations which
in International Law are binding upon the State. There is a
di stinction between the formati on and the performance of the
obligations constituted by a treaty. Under the Constitution
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the obligations arising under the agreenent or treaties are
not by their own force binding upon Indian nationals or
others. The power to legislate in respect of treaties lies
with the Parlianent and making of |aw under that authority
is necessary when the treaty or agreement operates to
restrict the rights of citizens or others or nodifies the
laws of the State. |If the rights of the citizens and others
which are justiciable are not affected, no legislative
neasure is needed to, give effect to. the agreenent or
treaty. [299 D F]

The Parlement Belge, [1879] 4 P.D. 129, Walker v. Baird,
[1892] A.C. 491 and Attorney-General for Canada v. Attorney-
General for Ontario, [1937] A C. 326, referred to.

The argunent that power to nake or inplement a treaty
agr eenent or convention can only be exercised under
authority of [|aw proceeds upon a m sreading of Art. 253.
The effect of Art. 2537is that if a treaty agreement or
convention with a foreign State deals with a subject nmatter
wi thin the conmpetence of the State Legislature, the
Par| i ament al one has,. notw thstanding Art. 246(3) the power
to nmake, laws to inplenment the treaty agreenent or
conventi on. In ternms the Article deals wth Ilegislative
power; thereby power i's conferred upon the Parlianent which
it may not otherw se possess. But it does not seek to
circunscri be the extent of the executive power conferred by
Art., 73; the exercisse of this power nust be supported by
legislation only if in consequence of the exercise of the
power, rights of  citizens or others are ‘restricted or
infringed or | aws are nodified. [299 G 300 C

(ii) In inplenmenting the Award there is no cession of the
territory of India to Pakistan. A review of the ‘terns of
the agreenent, the unani nbus introductory part of the Award
and the terns of the agreenent relating ‘to the
i mpl enentation of the Award and the final Award, nake it
abundantly clear that the dispute relates to the boundary
bet ween t he two.

2 58

States, settlenent of dispute which relates to the alignnent
of an undefined boundary between two States involves no
cession of territory by either State. In the First Berubari
case this Court advised that the Indo Pakistan  agreement
could be inplenmented under the authority of a constitutiona
anendnment only, because, there was no question of demarca-
tion of a disputed boundary; it was a case of pure cession
of territory. Therefore the principle of the first Berubar
case has no application to the facts of the present case.
The second Berubari case related to transfer  of = territory
whi ch though tenporarily under Indian admnistration had
never becone Indian territory. The principle of this /case
is against the contention raised by the petitioners. [301 C
302 F]

In re : The Berubari Union and Exchange of Enclaves (the
first Berubari case),, [1960] 3 S.C.R 250 and Ram Kishore
Sen V. Union of India, (the second Berubari case),, [1966] 1
S.C. R 430 expl ai ned.

There is no definite and reliable piece of evidence which
establishes ;that the disputed seamwere part of the State
of Kutch and, therefore, part of the territory of India.
Conflicting clainse were made fromtinme to tine by the
British authorities and the Maharao of Kutch; and about the
exerci se of sovereign rights over the areas now in dispute
the evidence in scrappy and discrepant. Different positions
were adopted by the officers of the Governnment of India
according as the exigencies of a particular situation
demanded. These statenents or assertions do not evidence an
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existing state of affairs; they were only nade to support or
resist clains then nade, or to serve sone i Mmedi ate purpose.
[305 F-H]

Regarding the two inlets the ultimate decision of the
Tri bunal is founded on considerations of expedi ency and not
on strict determ nation of rights. But the ground on which
the Award is nmade agai nst the clai mnade by the Governnent
of India, does not strengthen the rights of the «clainmants
for relief. There being no evidence of exercise of
sovereign authority over the inlets by the Maharao of Kutch
this Court cannot treat themas part of Indian territory.
Exercise of de facto authority over the territory in the’
sectors after the disputes took concrete formis evidence of
an assertion nerely and not evidence of pre-existing
sovereign rights. ,The merger of the State of Kutch with the
Doni ni on of India does not result in vesting of sovereign
authority over the territory unless the suzerainty of the
State of Kutch is established. 'The Award does no nore than
define' on the surface of the earth a boundary which has at
all material tines remained indefinite because of the nature
of the terrain, the shifting nature of the border of what
was called Rann, the highly  discrepant and ’conflicting
clains nade fromtime to time by the British authorities as
wel |l as the Kutch-State authorities before the State nmerged
with the Domnion of Indiain 1948 and the persistent
refusal of the British authorities, though there were
several occasions, to denarcate the boundary between Sind
and the Rann of Kutch. [307 G 208 D E]

JUDGVENT:
CIVIL APPELLATE JURI SDI CTI ONVORIG NAL JURI SDI CTION: . Civi
Appeal No. 1528 of 1968.
Appeal by special |eave fromthe order of March 18, 1968 of
the CGujart H gh Court in Special Gvil Application No. 365
of 1968 and Civil Appeals Nos. 1900 and 2118 of 1968.
Appeals fromthe judgnment and order dated May 14, © 1968 of
the Delhi Hgh Court in Gvil Wit Petitions Nos. 343 and
294
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of 1968 and Petitions under Art. 32 of the Constitution of
India for the enforcenent of the fundanental rights.
l. N. Shroff, for the appellant (in C A No. 1528  of
1968) .
A S. Bobde, G L. Sanghi, V. K Sanghi and S. S
Khanduj a, for the appellant (in C. A No. 1900 of 1968).
C. B. Agarwala, Virendra Kumar, S. S. Parei kh, Uma Mehta
and S. S. Khanduja, for the appellant (in C.A No. 211'8 of
1968) .
The petitioner appeared in person (in WP. No. 109 of 1968).
The petitioner appeared in person (in WP. No. 234 of 1968).
The petitioner appeared in person (in WP. No. 402 of 1968).
C. B. Agarwala, B. N Antani and R K. Bhatt, for the
petitioner (in WP. No. 403 of 1968).
A S. Bobde and S. S. Khanduja, for the petitioner (in
WP. No. 409 of 1968).
C. K. Daphtary, B. Sen, R H. Dhebar and S. P. Nayar, for
the Union of India (in C.A Nos. 1528, 1900 and 2118 of 1968
and WP. Nos. 234, 402 and 403 of 1968).
G R Rajagopal; R H Dhebar and S. P. Nayar, for the
Union of India (in. WP. No. 109 of 1968).
C. K. Daphtary, B. Sen, A Sreedharan Nanmbiar, R H
Dhebar and S. P. Nayar, for the Union of India (in WP. No.
409 of 1968).
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R H  Dhebar and S. P. Nayar, for the State of Cujarat.
The Judgnent of H DAYATULLAH, C.J., RAMASWAM, M TTER and
GROVER, JJ. was delivered by H DAYATULLAH, C.J. SHAH, J.
del i vered a separate Opinion

H dayatallah, C.J. These are five wit petitions under Art.
32 of the Constitution and three appeals against the
decisions of, the’ H gh Courts of GQujarat and Delhi. The
wit petitions have been filed by M. Mani kant Tiwari (WP.
No. 109/68), M. Shiv Kumar Sharma (WP. No. 234/68), M.
Madhu Limaye (WP. No. 402/68), M. @l abshankar Anritlal
Dhol akia (WP. No. 403/68) and M. Node Sadi Rau (WP. No.
409/ 68) . The appeals fromthe Delhi H gh Court’s conmon
j udgrment, 14 May, 1968 on certificate are by M. Shiv Kunar
Sharma  (C.A. No. 2118/68) and Major Ranjit Singh (C A
1900/ 68) and the appeal fromthe decision of the GCujarat
Hgh Court isinawit petition filed by M. Maganbha
| shwar bhai Patel (C A~ No. 1528/68). The CGujarat High
Court, /18 March, 1968, di sm ssed

260

the petition sumarily and the appeal is by special |eave of
this Court. This judgment-w || dispose of all of them

The several petitioners seek a wit of mandanus or any ot her
appropriate wit or order or direction under Article 32 of
the Constitution to restrain the Governnment of India from
coding wthout the approval of Parlianent the areas in the
Rann of Kutch known as Kanjarkot, Chhadbet, Dharabanni
Priol Valo Kun and two inlets on either side of Tharparkar
to Pakistan as awarded to’ it in the award, 19 February,
1968, of the Indo-Pakistan Western Bonbay case Tribunal
M. 1. N Shroff (C A No. 1528/68), M. A S Bobde (C A
No. 1900/68) and M. C B Agarwal (WP. No. 403/68)
represented three such petitioners. M. Shiv Kumar ' Sharna,
M. Madhu Li maye and M. Mani kant Tiwari argued their own
matters. The Union of India was represented by M. C K
Daphtary, former Attorney General of India, who had also
conducted the case for India beforethe Tribunal

The I ndi an | ndependence Act of July 18, 1947, (an Act of the
British Parlianment) created from August 15, 1947 two domi -
ni ons known as India and Pakistan. By the sanme statute the
paramountcy of the British Crown over the States of Kutch
Sant al pur, Tharad, Suigam Way and Jodhpur | apsed and they
soon acceded to and nmerged with India. The forner British
Indian Province of Sind was included in Pakistan while the
Presi dency of Bonmbay was part of India. Between these two
lies the Great Rann of Kutch, Sind shutting on the North and
West and the Indian nainland on the South and East.

The Rann is a vast expanse of water and desert. For part of

the year even the desert is covered by water. At ot her
times it is either soft nmud or land with grass. No' one
ordinarily lives in that area which the onagers roam at
| ar ge.

It appears that fromJuly 1948 Diplomatic Notes were ex-
changed between the two CGovernnents with regard to the
boundary ’'between the areas known as Gujarat and West
Paki st an. The difference led to open hostilities in Apri
1965. On June 30, 1965 the two Governnents reached an
agreenment which read

"Constitution of the Tribunal, Proceedings.

On 30 June, 1965, the Governnent of India and

the CGovernment of Pakistan concl uded an

Agreenent, reading as follows :

Whereas both, the Governments of India and

Paki stan have agreed to a cease-fire and to

restoration of the status quo as at 1 January,

1965, in the area of the Cujarat-Wst Pakistan
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border in the confidence that this will also
contribute to a reduction of the present
tension along the entire |ndo-Pakistan border
261
VWhereas it is necessary that after the status
guo has been established in the aforesaid
Guj ar at - West Paki st an bor der area,
arrangenents should be nmade for determ nation
and demarcation of the border in that area;
NOW THEREFORE, the two Governments agree that
the follow ng action shall be taken in regard
to the said area
Article 1:
There shall be an imediate cease-fire wth
effect from 0030 hours GMI on 1 July 1965.

Article 2

On the cease fire

(i) Al troops on bot h si des wil |
i mmediately begin to wthdraw,

(ii) This process will be completed within

seven days;

(iii) Indian police may then, reoccupy the
post at Chhad Bet in strength no greater than
that enpl oyed at the post on 31 Decenber 1964;
(iv)/ Indian and Pakistan police nay patrol on
the tracks on which they were patrolling prior
to 1 January 1965, -provided that their
patrolling w n not exceed in intensity that
whi ch 't hey were doing prior to 1 January 1965
and during the nonsoon period will not exceed
in intensity that done during the nbnsoon
peri od of 1964;

(v) If patrols of Indian and Paki stan police
shoul d conme into -contact they wll not
interfere with each other, and in particular
will act in accordance with West Pakistan-
I ndi a border ground-rules agreed
to in January 1960;

(vi) Oficials of the two GCovernnents will
neet i mediately after the cease-fire and from
time to time thereafter as may prove desirable
in order to consider whether any problens
arise in the inplenmentation of the provisions
of paragraphs

(iii)to (v) above and to agree on the settle-
ment of any such probl ens.

262

Article 3

(i) In view of the fact that

(a) I ndi a cl ai ns t hat there is no
territorial dispute as there is —-a well

establ i shed boundary runni ng roughly along the
northern edge of the Rann of Kutch as shown in
the pre-partition maps, which needs to be
denmar cat ed. on t he ground.

(b) Paki stan clains that the border between
India and Pakistan in the Rann of Kutch runs
roughly along the 24th parallel as is clear
fromseveral pre-partition and post-partition
docunents and therefore the dispute involves
sone 3,500. square mles of territory.

(c) At discussions in January 1960, it was
agreed by Mnisters of the two Governnents
that they would each <collect further data
regarding the Kutch-Sind boundary and that
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further discussions would be held later, wth
a view to arriving at a settlement of this
di spute; as soon as officials have finished
the task referred to in article 2 (vi), which
in any case will not be later than one nonth
after the cease-fire, Mnisters of the two
Governments will neet in order to agree on the
determ nation of the border in the light of
their respective clains, and the arrangenents
for its demarcation. At this nmeeting and at
any proceedings before the Tribunal referred
to in article 3(ii) and (iv) below, each
Government will be free to present and devel op
their case in full
(ii) In the event of no agreenent between the
Mnisters of the tw Governnments on t he
determ nation of- the border being reached
wi-thin two nonths of the cease-fire, the. two
Governments shall, as contenplated, in the
Joint  Conmuni que of 24 Cctober, 1959, have
recourse to the Tribunal referred toin (iii)
bel ow for determ nation of the border, in the
light of their respective clainms and evidence
produced before it and the decision of the
Tri bunal ~ shall be final and binding on both
the parties.
(iii) For this purpose there shal | be
constituted, within four nonths of the cease-
fire “a Tribunal consisting-of three persons,
none of ~whom would be a national of either
I ndi a or Pakistan. One
nmenber shall be noninated by each Govern and
the third nmenber, who will be the Chairman
shal | be jointly selected by the t wo
CGovernments. |n the event of the two Govern-
ments failing to agree on the selection of the
Chairman within three nmonths of the /cease
fire, they shall request the Secretary-Cenera
of the United Nations to nom nate the
Chai r man.
(iv) The decision of the Tribunal referred to
in (iii)above shall be binding on both Govern-
nent s and shall not be questioned on any
ground what soever. Both Governnents undertake
to inplenent the findings of-the Tribunal in
full as quickly as possible and shall refer to
the Tribunal for decision any difficulties
whi ch may ari se between them in the
i npl enentation of these findings.  For  that
purpose the Tribunal shall remain in /being
until its findings have been inplenented in
full.
The cease-fire cane into effect as provided in Article 1 of
the Agreement.
As a result of this agreenent the Governnent of India nom -
nated Anbassador Al es Bebler, Judge of the Constitutiona
Court of Yugoslavia, the CGovernment of Pakistan noni nated
Anbassador Nasrol |l ah Entezam of Iran and forner President of
the General Assenbly of the United Nations. The two Govern-
ments having failed to agree on the selection of the
Chairman of the Tribunal, the Secretary-General of the
United Nations, under the power reserved by sub-paragraph
(iii) of Article 3 of the Agreenent, noninated Judge Gunnar
Lagergren, now President of the Court of Appeal for Wstern
Sweden. In the course of the hearing a conmpromi se on the
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procedure for the demarcations of the boundary was settled.
Menori al s, Counter-Menorials and Final Menorials wer e
submitted al ong with nunmerous Maps, and docunents. The ora
heari ngs began on Septenber 15, 1966 and continued with sone
breaks till July 14, 1967. During the hearing about 10,000
pages of mnutes and Verbati m Records were nade and about
350 maps were exhibited.
At an early stage in the hearing Pakistan raised the ques-
tion that the dispute be decided ex aequo et bono which
request was opposed by India. The Tribunal did not find
that the Agreement of June 30, 1965 authorised it ’clearly
and beyond doubt to adjudicate ex aequo et bono’. The
parties did not confer this power by a Special Conproms
even thereafter.
The case on the part of India was pro pounded with the aid
of map A which was a nosaic of |Indian Maps B-44, B-37, B-19,
264
and B-20.  Paki stan claimed the boundary as marked on Map B
The award has delineated the boundary in Map C. Maps A and
B and C formpart of the Award. In describing the matter in
di spute the Tribunal observed: India clainmed that
"the Tribunal determine the alignment of the
entire “boundary between West Pakistan and
Gujarat from the point at which the blue
dotted Iline neets the purple line in Indian
Map B-44 in the west to the North-Eastern
Trijunction in the east as it appears in the
I ndian' Maps B-44, B-37, B-19 and B-20 where
the correct alignment is shown by  appropriate
boundary synbol s.™"
The CGovernnent of Paki stan clai med that
"The Tribunal determne that the bor der
between |India and Pakistan is that which is
marked with green-yellow, thick broken line in
the Paki stan Caim Mp
It is comon ground that the GCujarat-West
"Paki stan boundary stretches fromthe, nouth
of the Sir Creek in the west to a point on the

Jodhpur boundary in the east. The Parties
agree that the Western Term nus of the
boundary to be deternined by the Tribunal is

the point at which the blue dotted Iine neets
the purple Iine as depicted in Indian Map B-44
and the Paki stan Resolution Map, and that the
Eastern Terminus of the sane boundary is a
point situated 825.8 netres below pillar 920
on the Jodhpur boundary as  depicted in
Paki stan Map-137."

"This agreenent |eaves out of the nmmtters
submitted to the Tribunal the portion of the
boundary along the blue dotted Lline, as
depicted in Indian Map B-44 and the Paki stan
Resol uti on Map, as well as the boundary .in the
Sir Creek. The blue dotted line is agreed by
both Parties to form the boundary between
India and Pakistan. 1In view of the aforesaid
agreenment, the question concerning the Sir
Creek part of the boundary is left out of
consi deration."

The dispute thus remained with regard to the
boundary out side these agreenments. The
Tri bunal described this dispute in t he
fol |l owi ng words

"From the Western Termnus, the boundary
claimed by India takes off to the north and
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that cl ai ned by
265
Paki stan to the south; and from the Eastern
Term nus, the boundary clained by India takes
off to the south-west while the boundry
cl ai med by Paki stan turns south-east.
Both parties agree that before Independence
the boundaries between the Province of Sind,
on the one hand, and one or nore of the Indian
States on the other hand, were conterninous.
Therefore, in the disputed region, apart from
India and Pakistan there is no other State
that does or could have sovereignty. There is
between India and Pakistan a conterni nous
boundary ~today, whether or not there was at
all times a conterm nous boundary between Sind
and the |Indian States.
Paki stan® contends that, should the Tribuna
find that the Province of Sind and the Indian
States were not fully conterm nous, then the
area between Sind and these States would be an
"undefined area", falling outside the scope of
the I ndian | ndependence Act, 1947. In such an
event ; the conterm nous boundary between India
and /Paki'stan would have to be determned by
the  Tribunal on the basis of rules and
principles applicable in such circunstances.
Paki st an adds that the evidence produced by it
in this case is in support of its principa
subm ssion, although some of it could also be
used in support -of its alternative subm ssion
Both parties agree that the Rann was not a
“"tribal area" as defined in Section 311 of the
CGovernment of India Act, 1935.
Each party states that the boundary clained by
it is the traditional, well-established and
wel | -recogni sed boundary."
Paki stan thus clainmed in addition to the establishment of a
medi an |ine roughly along the 24th parallel, what it /called
the wupper lands in dispute and the northwestern part of it
which it called "the jutting triangle’. These  included
Dhara Banni, Chhadbet, Pirol Val o Kun, Kanjarkot, Vi ghokot
and Sarifbela and these were said to be not part of the

Rann. India on the other hand stated that the Rann neans
the Rann lying to the east of the vertical-lineand to the
south of the horizontal line as depicted in Map A. Pakistan

mai ntai ned that the Rann lay to the east of what ~ was once
known as the Khori river and that the |lands were part of
Sind and referred to the same as 'the delta | ands’.
L7sup. Cl/69-18

265
266
The above in brief is the, outline of the dispute as
presented to the Tribunal. Although the Awrd of the
Tribunal it before us it was necessary to make this brief
nmention because we are required t"o reach a deci sion whet her
this was a clear case of cession of territory follow ng the,
award, which it is clained nakes it incunbent for the
executive authority in India to obtain the approval of
Parliament by suitable amendnent of our Constitution, before
ef fectuating the Award.
The Tribunal was not unaninmous in its decision. Judge Ales
Bebl er accepted alnost in its entirety the claimof |ndia.
Anmbassador Nosrollah Entezam upheld the Pakistani claim
The Chairman then delivered his opinion. On the propounding
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of his opinion Anmbassador Entezam gave his opinion as
foll ows
Opi ni on of M. Entezam

"I'n an early stage | considered that
Paki stani had made out a clear title to the
northern half of the am shown in the survey
maps as Rann. | have now had the advantage
of reading the opinion of t he | ear ned
Chairman, and in the light of it | concur in
and endorse the judgnent of the | ear ned
chai r man.

The Tribunal thereupon ruled thus :
" The al ignnent of the boundry described in
the opinion of the chairman and endorsed by
M. Entezam - has obtai ned t he required
maj ority. It is therefore the boundary
det ermi ned by the Tribunal
The Chairman prefaced his conclusions by
observi ng
"For the reasons now given, and wth due
regard to what is fair and reasonable as to
details | conclude oft the great issue before
e that the boundary between India and
Paki stan lies as follows.  Reference is made
here/'to the Award Map (Map C). Because of the
i mpreci'se topographi cal features in the region
and  the inpossibility of ~exactly deliniting
many . acts of State authority,, the boundary
must sonetimes be represented by - approxi mate
straight lines."
The Chairman then indicated the exact |ocation of the boun-
dary determ ned by hi mwhich was al so delineated by him on
the Mp C. The new boundary begins at the northern tip of
the Khori Creek and after going straight up north | reaches
t he mai nl and of Sind and then follows roughly t he
configuration of the land till it comes south of Rahim ke
bazar. It thus follows Erskines Survey. Thereafter instead
of following the mainland it dips to the South East just
Sout h of Sadariaj agot and then
267
goes up North West to join the maintained and to follow the
boundary synmbols. In the triangle, so formed is situated
the Kanjarkot area which is the first linb of the disputed
territory brought to the fore before us. After follow ng
the line of the maminland and the existing boundary synbols
the new boundary again dips to the 'South East to a point a
l[ittle north of the 24th parallel and runs parallel to it
t hus enbr aci ng Dhar abani and Chhadbet to Paki st an.
Thereafter it goes north to join the main |land of Sind again
and follows the boundary synbols which it follows till it
reaches the Nagar Parkar area. This is a kind of a
peninsula jutting to the South. On the West and East | sides
of Nagar Parkar there are two narrow but deep inlets. The
new boundary instead of running along the banks of the
inlets junps across the two inlets at their southern
extremties, thus including themin Pakistan. The inlets,
therefore, are the fourth and fifth linbs of the disputed
territory of India which the petitioners claimhas been | ost
to India by the Award. The new boundary thence proceeds
along the mainland till it reaches the demarcated boundary
at the Jodhpur and from where the boundary is not in dispute
just as the boundary fromSit Creek to Khori Creek has not
been, in dispute.
In drawing up the border the Tribunal based itself on rmuch
historical matter and old maps. 1In the opinions of Judge
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Al es Bebler and the Chairnman (Ambassador Entezam concurring
with the Chairnman) this historical naterial has been
differently interpreted but we are not concerned wth it.
The reference was al so not decidedas a cartographic
di spute.lt was settled by an ad hoc award. No speci a
reasons were given by the Chairman why he included 350 sg.
mles in pakistan when he di pped:the boundary to the South
into the Rann of Kutch except when he cane to-consider the
question of, the two inlets on the two sets of Nagar Parkar
In this connection he observed:
"The two deep inlets on either side of Naga
Par kar will constitute the territory of
Paki st an. Al. ready in. 1855, the Deputy
Conmi ssi oner  of Thar Parkar pointed out that
if theseinlets were to be considered Kutch
territory.
(a)glance at the map will show that Parkar
woul d be a peni nsul a al nost entirely
surrounded by Kutch territory. The Kutch
State could erect fortifications and establish
Custom houses at places situated nmany niles
within the district for instance close to
Verrawah, or~ on sone of the roads which
crossing inlets of the Rann, lead from one
part ‘of this district to another. (Pak. Doc.
D. 9).
268
In nmy opinion it would be inequitable to
recogni se these inlets as foreign territory.
it woul d_ be conducive to friction and
conflict. The  paranobunt consi deration of
pronoting peace and stability in this region
conpel s the recognition and confirmation that
this territory, also be regarded as such. The

poi nts, where the boundary will thus cut off
the two inlets are these
At the westerns inlet, the boundary wi'll |eave

the boundary synbols indicated on Indian Map
B-34 at the point narked thereon as "26", nore
preci sely where the cart track is indicated as
departing from the edge of the Rann in “a

sout heasterly direction. This poi nt i s
i ndicated as Point "L" on Map C. on the ot her
side of the inlet, the point wll ~be that

where the canel track is indicated on I'ndian
Map B-34 to reach the edge of the Rann; that
point is indicated as point "M on Mp C
Bet ween Points "L" and "M', the boundary shal
be a straight line.

The boundary will cross the eastern inlet at
its nar-rowest point in a straight line
between Points 'N' and "O' marked on Map C. "
In straightening the line to avoid a jagged
boundary the Chairman gave the fol .owi ng
reason

"The boundary nmarked by synbols along the
outer edges of the peninsula of Nagar Parkar
and up to the Eastern Terminus is a jagged

one. As such it is unsui t abl e and
i mpracticable as an international boundary.
The boundary shal |l accordingly lie in

conformity with the depiction on Map C bet ween
the outer points on jutting-out tongues of
land from Point "M and until the Eastern
Term nus, marked as "ET" on Map C
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At no point. between the two Termnii shal
t he alignment of the boundary as above
described be such as to include in India
territory not clainmed by India, as defined by
the depiction of India’s claimline on Map A
It mght be added that the boundary proposed
by me for the greater part of its length
roughly coincides with the boundary proposed
by ny | earned coll eague, M. Bebler."
This in brief is the decision of the Tribunal. W now pro-
ceed to the consideration of the 'Matters before us.

There are seven parties before us seeking to restrain the
Governnment of India fromnaking over the areas of Kanjarkot,
269
Dhar abanni Chhadbet and the two inlets to Pakistan by sheer
executive act and insist that the necessary change can only
be effected by a constitutional amendnment of the territories
of India as indicated in the 6 Constitution. It may be
Pointed Qut that none of the petitioners contends that the
Award should be rejected. This is as it should be, India was
voluntarily a party to an agreenent pledging its honour to
respect t he Awar d. Accor di ng to J. H. Rol st on
(I'nternational Arbitrations fromAthens to Locarno) pacific
settlenent of international disputes through a binding award
on the basis of an undertaking voluntarily accepted is
founded on the sane principles as areto be found in the
concept of Arbitrations in Minicipal Law. The history of
such arbitrations begins in modemtines fromthe Jay Treaty
between Geat Britain and the United States of - Arerica of
Novermber 19, 1794 to settle the boundary disputes after
| ndependence in 1776) —through M xed Conmi ssions. The
Conmi ssions settled the exact position-of the Sainte Croix
Ri ver and the decision was regarded by both sides "as fina
and conclusive so that the sane shall never thereafter be
called in question or made the subject of dispute or
difference between them"™ The rules of such arbitrations
were settled by the Alabama Arbitrations in 1871 'and the
basis of the rules is the maxi m Pacta Sunt Servanda. | ndeed

the Hague Convention of 1907 (Art. 37) contained the rule
"Recourse to arbitration inplies an engagenent to submit
loyally to Awards."

There have been innunmerable arbitrations between nations.
Several books contain Surveys of these arbitrations and
awar ds. Stuyt lists 407 between 1794 and 1938 and witers
like Moore, La Fontaine, Lapradelle, Darby etc.  have nmade
other conpilations, the nobst conplete being by More.
Nantwi brings the Ilist down to 1967 and also lists
separately the awards which were not conplied wth. An
exam nation of such awards only reveals that generally an
award is not accepted when the terns of submission are
departed fromor there are fatal om ssions, contradictions
or obscurities or the arbitrators substantially exceed their
jurisdiction. None of these factors obtains here. Si nce
the award has been accepted by our Governnent it is binding.
The parties also do not want that it be rejected. The only
guestion raised in these matters is how it is to be
i mpl ement ed.

Before we deal with the problemwe wish to say sonething
about the standing of the petitioners since it appears to us
that nost of them have no direct interest to question the
action of Governnent or to raise any controversy regarding
the inplenmentation of the Award.

Before the hearing commenced we questioned each petitioner
as to the foundation of his claim We discovered that
,hmost of the petitioners had no real or apparent stake in
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the areas

270

now decl ared to be Pakistan territory. These persons claim
that they had and still have the fundanental rights

guaranteed to themby Art. 19 (1) (d) (e) and (f), that is
to say, the right to travel, to reside or settle down, or to
acquire, and hold property in these areas. None of them has
SO far made any nove in this direction but their
apprehension is that they will be deprived of these rights
in the future.. This our judgnment, is too tenuous a right to
be noticed by the court in admnistering the law and stil

| ess in enforcing fundanental rights. Wen we comrunicated
our view at an earlier hearing, some nore petitioners cane
forward M. Mdhu Limaye puts forward the supporting pl ea
that he had attenpted to penetrate this area to reconnoiter
possibilities for settlenent, but was tur ned
back. In this way heclains.that he had attenpted to
exercise his fundanental rights and they were infringed.
Anot her party clains to have had a | ease of grass | ands sone
ten years ago inthis area and he is now to be deprived of
the right to obtain a sinilar |lease. Lastly one of the
parties put forward the plea that he lives in the adjoining

territory and thus has interest in t he territories
proposed to be ceded to Pakistan. These petitioners too have
very slender rights if at all. The only person who can
clai mdeprivation of fundamental rights isM. Madhu
Li maye, although in his case also the connect i onwas

temporary and al nost 'epheneral. However, \Wdecided to hear

him and as we were to decide the question we heard
suppl enentary arguments fromthe others alsoto have as nuch
assi stance as possible. But we are not'to be ‘taken as
establishing a precedent for this Court which declines to
issue a wit of mandanmus except at the instance of \a party
whose fundanmental rights are directly and substantially
i nvaded or are in inmnent danger of being so invaded.  From

this point of view we would have been justified in
dismssing all petitions except perhaps that of M. Madhu
Li maye. W nmmy now proceed to the consideration of the

rival contentions.

The petitioners attenpt to establish that this territory is
a part of India and has always been so from the
establi shment of the two dom nions, that India has exercised
effective administrative control over it and that. ~giving
up, a claimto it involves a cession of |Indian territory
which can only be effected by a constitutional = amendment.
As to the details of the steps which, in the, petitioners’

view establish these facts, we shall cone |ater. This in
very brief is the gist of the petitioners’ case. The reply
on behalf of the government of India is equally brief. It

is that no, cession of territory is involved, since the
boundary was al ways uncertain owing to the shifting nature
of the sea and sands and that the effective administrative
control ampunted to no nore than establishing a police
outpost with a personnel of 171 persons for watch and  ward
and that too after the exchange of

271
Di pl onat Notes began and that the dispute concerns the
settlenent of boundary which was uncertain. It is thus

contended that the true areas of Pakistan and India have now
been demarcated w thout cession of what may be called
undi sputed Indian territory. According to the Governnent of
India the Award itself is the operative treaty and after
demarcation of the boundary it will only be necessary to
exchange letters recognising the established border. The
case lies within this narrow conpass.
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Before we deal with the points in dispute and them relied
upon by the rival parties in support thereof we wish to say
a few words on the inplementation of treaties in general and
arbitration awards in boundary di sputes in particular. The
practice of countries is different but the diverse possible
approaches to the question appear from an exam nati on of the
practice obtaining in the United States, France, the United
Kingdom and in British India. An exam nation of these
practices wll enable us to see howthe, matter is to be
viewed in this case and in context of our Constitution and
the existing rulings of court.
A treaty really concerns the political rather than the
judicial wing of the State. Wen a treaty or an award after
arbitration cones into existence, it has to be inplenented
and this can only be if all the three branches of
CGovernment, to wit, the Legislature, the Executive and the
Judi ciary, or any-of them possess the power to inplenent
it. if there is any deficiency in the constitutional system
it has to be renmpbved and the State nust equip itself wth
the, ’'necessary power. in sone jurisdictions the treaty or
the conpromis read with the Award acquires fun effect auto-
matically in the, Minicipal Law, the other body of Minicipa
Law notwi t hstandi ng. ~Such treaties and awards are self-exe-
cuting’ . Legi sl ati'on may neverthel ess be passed in aid of
i npl enentation but /is usually not necessary.
In the United States of Anerica a treaty concluded with a
foreign State by the, President of the United States al one,
wi thout the consent of the Senate,, is not, —according to
their Constitution, binding uponthe Nation and the foreign
power derives no rights wunder it (See M Nair Law of
Treaties p. 80 quoting from Crandall : Treaties, Making and
Enforcenent chapter XIV). As Chief Justice Taft puts it : a
treaty is the suprene law and a treaty may repeal a statute
and vice versa. It is only when the terms of a treaty
require that a |aw nmust be passed that it has to be so
passed : Foster v. N elsen (2 Peters 253) See al so Di cki nson
Law of Nations 1057.
The position regarding the United States is quite clear. In
other nations different practices exist. In the /'French
Constitution of the 4th October, 1958 (Title VI) Article 52
enabl es the
272
President to negotiate and ratify treaties and he is
infornmed of the negotiation of any international agreenent
not subject to ratification. Article 53 names the treaties
that require ratification by law. They, inter alia involve
the cession, exchange or addition of territory. They take
effect only after having been ratified or approved. No
cession, exchange or addition of territory is valid without
the consent of the popul ati ons concerned. However it i's not
laid down how consent is to be obtained. Treaties or
agreements regularly ratified or approved have, from the
time of publication, an authority superior to that of | aws,

provided, in the case of each agreenent or treaty, that it
is applied also by the other party (Article 55). If the
Constitutional Council consulted by the President of the

Republic, the Prinme Mnister or the President of either
assenmbly, has declared that an international obligation

i ncl udes a cl ause contrary to t he constitution

authorisation to ratify or approve it may be accorded only
after revision of the Constitution (Article 54). The
Constitution thus nakes provision for all contingencies.

Even though the Kings of France had power expressly
conferred by the Constitutional Charter of 1830, the French
Jurists denied the jurisdiction and power to the King to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 46

code territory.
The Engl i sh practice, has |ike al | ot her British
I nstitutions, grown with tine. Bl ackst one has t he
follow ng remark :
"What ever contracts he (the soverei gn) engages
in, no other power in the kingdomcan |legally
del ay, resist or annul."
Kent in his Commentaries (Vol. 1 p. 175,
10th Edn.) says
"the power conpetent to bind the nation by
treaty nmay alienate the public domain and
property by treaty."
Forsyth in his Opinions gives the reason that if the Nation
has conferred upon its suprene executive wi thout reserve the
right of making treaties, the alienation is valid because it
is then made by the reputed will of the Nation. Engl and,
however,, soon began to meke a distinction between territory
ceded as a freegift in time of peace without a treaty and
that ceded as a result of a war. Forsyth asked the
guestion - whether the Crown had the ,power to alienate
British territory by treaty, not follow ng the dose of a war
as for instance, by a conmercial treaty and answered that
the proposition seened questionable. He observed:
"I shoul d-doubt very much whether the Crown,
without “the authority of Parlianent, would
have the |egal power to cede by treaty the
Channel Islands to France, there having been
no war, and the cession not being nade as part
of the adjustment of a quarrel between the two
countries.”
273
Wthout a treaty the power to cede territory in tinme of
peace was always denied. Forsyth cites Grotius (de jure

Belli et Pacis Vol. 11 c. 6. ss. 3-8) Puffendorf Vol. wvii
C. 12, vattel Vol. 1 C 20 's. 224, c. 21 s. 260, Livy Vol.
IVc.. 2s. 11and Phillinmore Part 111 c. 14 ss. 261, 262.

At the, tine of the cession of East Florida to Spain Lord
Loughbor ough nai ntai ned that the Crown possessed no preroga-
tive to cede British Territory to a foreign State w thout
authority of Parlianent but Lord Thurlow (Lord Chancell or)
said that this was based on 'the lucubrations and fancies’
of foreign witers which he rejected. However Britain  was
then at war with Spain and the cession was under a treaty of
peace. 1In 1863 the House of Conmmopbns debated the transfer of
lonian Islands. Lord Pal nerston. observed
" But with regard to cases of territory
acqui red by conquest during war, and not ceded
by treaty, and which are not therefore British
freehold, and all possessions that have / been
ceded by treaty and held as possessions of
British Crown, there is no question that the
Ctowmn nmay nake a treaty alienating such
possessi on w thout the consent of Parlianent."
Lord Palnmerston cited the exanples of Senegal, M norce,
Florida and Isles of Banca. (See Hansard Part: Debates Vol.
CLXI X p. 230-231). These were however cessions nmde by
treaties of peace at the end of wars.
Lord Mc Nair gives the settled | aw of nodemti mes. Accor d-
ing to him in the United Kingdom the concurrence of
Parliament rnust al ways be obtained except in a very smnal
nunber of cases. He opines that if the courts are required
to assist in the inplenentation, a | aw nmust obviously be
found for courts act only in accordance with law. |If a |aw
is obligatory obviously Parlianent nust have a say because
no | aw can be passed except by Parliament. However, even if




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 46

a law be required, and yet the Crown enters into a treaty,
the courts take the act as final unless a |aw stands in the

way. In other words unless there be a law conflicting with
the treaty, the treaty nmust stand. |In this connection it is
profitable to read what Lord Phillinmore (then Sir Robert
Phillinmore) said in the Parliament Bel ge case(1l). That case

was reversed on appeal in 5 P.D. 197 but on another point.
See al so Wal ker v. Baird(2) .As was observed by Lord Atkin
in Attorney GCeneral for Canada v. Attorney General for
Ontario(3) the position nay be summed up thus : there is a
di stinction between (1) the formati on and(?2) t he
performance of the obligation. The first is an executive
act the second a legal act if a lawis required.

(1) 4 P.D. 129. (3) [1937] A C. 326 at 347.
(2) [1892] A C. 491.
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The performance then has no force apart froma law that is
to say unless Parlianent assents to it and Parlianent then
accords its approval to the, first executive act. The
treaties ' created by executive action bind the, contracting
parties and, therefore, ~nmeans nust be found for their
i mpl ementation within the law. This is illustrated by a few
exanpl es. The Executi ve aut hority in t he State
cannot.acquire new rights against the citizens by making
treaties with foreign powers. Therefore whenever peace
treaties involved nunicipal execution many statutes had to
be passed. Agai n new of fences cannot be created by the,

nore fact of conventions on entered into with other powers.

Both principles obtain in India. The Indian statute book
cont ai ns numer ous examples of conventions which have led to
the passing of Minicipal Laws. The Civil Court Manua

devotes nmany pages to such statutes, too nunerous. to be
nmentioned here and the penal law of India also affords
exanples One such is the |aw against obscenity in  India
whi ch was the direct result of 4 convention. |In the United
Kingdom there is alnost a  binding convention ' that
cession of British territory requires approval of Parlianent
in the formof a statute but it nust clearly have 'been the
freehold of Britain.

But even here Parlianentary sanction-is not - required for
cession or abandonment of territory acquired previously by
conquest or cession or otherwise wongly in British

possessi on. The cases of abandonnent by the Crown of
sovereignty over the various nandated territories are  in
poi nt . Many of them were given up wthout ~an Act of
Par | i ament . The protocol respecting the boundary  between

Tanganiyi ka territory and the Bel gian mandated territory of
Ruonda- ul andi, on August 5, 1924 involving a snmall territory
was never enacted as alaw In 1925 it was ruled /that
cession of. territory which never forned part of ~a /self-
governing domi nion was a royal prerogative although it was
desirabl e that approval of Parlianment be obtained. A giving
up of doubtful clains to territory is not considered to be
of the sanme standing as a cession of territory known to  be
that of the Crown. The tendency however is to have
parlianmentary sanction when British territory is ceded.
This is provided in the very treaty itself and it is nade
subject to Parlianent’s ;approval. The present practice of
Crown is to obtain either prior sanction of Parliament or to
seek ratification after it. This is done by laying the
treaty on the, table of both Houses for 21 days, after which
time it is treated as ratified. Al though the practice since
1924 is to submt treaties to Parliament by laying them on
the table of the two Houses (known as the Ponsonby rule),
there have been in the past numerous instances of treaties
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i npl enented by the Crown without reference to Parliament.
These exceptions were connected wth circunstances of
conveni ence and public policy that is to say to avert a war,
for consideration of territory or for rectification of boun-
275

daries. A few exanmples of such action in time of peace may
be given. 1n 1824 in treaty with Netherlands, Geat Britain
ceded Sumatra and the settlement of Bencollen. In 1859-60
the Bay Islands were transferred to Honduras. 1In 1867 in
treaty with Netherlands an exchange of territory took place.
The Orange River Territory was transferred by an order in
Counci | . In 1697 by the Treaty of Reyswi ck Hudson Bay
territory was given back to the French. In 1813 by the
Treaties of Stockholmthe Island of Guadel ope was ceded to
Spai n. A cession of Msquito Shore was nade to N caragua
Al those were in time of peace and without Any reference to
Parliament Hertslett’'s Treaties:

In British India section 113 of the Indian Evidence Act of
1872 created a presunption in favour of such transfer which
on the issue of a notification was to be held by courts to
be valid. In-1872 Scidia was given the pergannah of Broach
In 1803 Pudokottah State was ceded the Districts of
Kul lanelly in Tanjore. 1n 1806 Sanbal pur was given to the
Mahara a of Nagpur and-in 1871 Scidia was given certain
villages in Jhansi, [See Aitchoson’s tre es Vol. 3 (p. 331),

Vol. 4 (p. 214) and (99)]. Al  these were wi t hout
intervention of Parlianent.
It will thus appear that there is no settled practice. The

| east that can be said is that cession in tine of war in the
United Kingdomcan always be made by the Crown but in time
of peace it can only be made by Parlianentary  sanction
whet her obtained directly or under the Ponsonby rule. In
British India parlianentary sanction was not necessary. In
Danodar Gordhan v. Deoran Kanji (1) it was laid down that
"the general and abstract doctrine laid dowmn by the High
Court at Bombay that it is beyond the power of the British
Crown without the consent of the Inperial Parlianment to make
a cession of territory within the jurisdiction of any of the
British Courts in lIndia, in tinme of peace, to a foreign
power, is erroneous."

The question is one of donmestic as well as International Law
and we have been at pains to set down the practice of sone
countries and that obtaining in British India before dealing
with this problemin the light of our Constitution and the

facts obtaining here. It wll appear ~from the other
analysis that the United States of America and the French
Constitutions have a clear guidance on the subject. In

Engl and, as no witten Constitution exists, difference is
nmade between treaties of peace when the Crown acts wthout,
obtaining the approval of Parlianent and cession in /peace
time when such approval nust be had. But even so a
distinction is nade in the case of British possessions
abroad and the United Kingdom Again a difference is  made
in cases involving mnor

(1) [1876] 1 Appeal cases, 332.
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changes where boundaries have to be ascertained and
adj ust ed. In British India advantage was taken of Section

113 of the Evidence Act in cases of <cessions to Native
States, Prince or Ruler. That section is now obsolete and
has been omtted in Burma and Ceylong but is still borne on
our statute, although no |onger required. W nmay now pass
on to the Indian Constitution and the facts of this case to
see how it views this matter.

The Constitution did not include any clear direction about
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treaties such as is to be found in the United States of

America and the French Constitutions. Article | of the
Constitution defined the territory of India. It provides
that India shall be a Union of States. |In the Constitution

as originally enacted First Schedule classified States as A
B, Cand D. After the Seventh Amendnent in 1956 it is now
provided that the States and the territories thereof shal
be as specified in the First Schedule. Cause (3) ,of the
First Article was al so anmended by the Seventh Anendrment but
as the anmendnment is not material we may read here that
clause as it is today. It reads :
"(3) The territory of India shall conprise--
(a) the territories of the States;
(b) the Union territories specified in the
Fi rst Schedul e; and
(c) such other territories as may be
acquired.’
Article 3 enables Parlianent by law to alter the boundaries
of the existing States and it includes the power (b) to
i ncrease " the area, of any State (c) dininish the area of
any State or to alter the name of any State. Then there are
items Nos. 14 and 15 in the Seventh Schedul e which provide
as follows
"14. Entering into treaties and agreenents
with' foreign countries and  inplenmenting of
treaties, agreenents and conventions with
foreign countri es.
15. War and peace."
These entries enable |laws to be enacted on these topics.
They are to be read with Article 253 which occurs.in Part Xl
(Relations between the Union and the States)  Chapter 1
(Legislative Relations) and is headed Distribution of
Legi sl ative Powers, it provides.
"253. Not wi t hst andi ng anyt hi ng in t he
f or egoi ng provi si ons of this Chapter,
Parliament has power to make any |aw for the
whole or any part of the territory ,of /India
for inplenmenting any treaty, agreenent or
convention with any other country or countries
or any
277
deci si on nmade at any international conference,
associ ati on or other body."
In point of fact it adds nothing to the legislative entries
14 and 15 above quoted but confers exclusive power of |aw

maki ng upon". Parlianment. As the narginal note correctly
represents the idea wunderlying the Article, it may be,
read- - Legi sl ation for giving effect to I nt ernati ona

agreenments-and the article only says that Parlianment i's’ the
aut hority to nmmke such | aws. In addition to t hese
provisions we nust also take into account Article 73(1)
whi ch | ays down the Executive power of the Union. It reads

"73(1) Subject to the provisions of  this
Constitution, the executive power of the Union
shal | extend-

(a) to the matters with respect to which
Parl|iament has power to nmake | aws; and

(b) to t he exerci se of such rights,
authority and jurisdiction as are exercisable
by the Government of India by virtue of any
treaty or agreenent

Provi ded that the executive power referred to
in subclause (a) shall not, save as expressly
provided in this Constitution or in any |aw
made by Parliament, extend in any State to
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matters with respect to which the Legislature

of the State has al so power to nmake | aws."
The question is if a law and or a constitutional amendments
i s- necessary for inplenenting the Award.
Before we deal with the facts of the case before us and the.
argunents for and agai nst executive act ion we may consider
here a few cases of this Court in which a problem of cession
of Indian, Territory had previously arisen because both side
seek to apply those cases to the facts here.
It is convenient to view these cases in the order in which
they were decided In Mdnapore Zamindary Co. Ltd. V.
Province of Bengal and others(l), this question was not
directly in issue. There were observations which are
pertinent and nust be borne in mnd
It was observed that disputes as to boundaries between two
i ndependent States cannot be the subject of inquiry of
muni ci pal courts exercising jurisdiction in either State.
The Federal Court relied upon the statement of the |aw by
Oppenheim’  (International Law, 7th Edn., Vol. 1, p. 408)
that "state territory is an object of the Law of Nations,
because the latter recognises the suprene authority of every
State within its territory". ~The Federal Court quoted wth

approval the dictum of Farwell, J. in Foster v. @ obe
Venture Syndicate Ltd. (2) which reads:

(1) [1949] P. R 309. (2) L.R [1900] 1 Ch. 811
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"Sound Policy appears to, nme to require that |
shoulld' act in unison with the Governnent on
such ‘a . point as-that. Assuming that the
For ei gn Ofice have al r eady satisfied
thenselves that the territory in-question is
within the dominion of  Mrocco, ‘and have
applied. to the Sultan of Mrocco for  redress
in any given nmatter, it wuld surely be
i mprover that 1, sitting here as a Judge of
the High Court, should, in the face of @ that
art of Her Mjesty, hold as a matter 'of fact
that the territory in question was not wthin
the donminion of the Sultan of Morocco. I
shoul d be contraveni ng the act of Her ~Mjesty
acting as a Sovereign in a matter ~which s
wi thin the cogni zance of Her Mjesty s Foreign
Ofice."
This statenent of the |aw had the full approval of Viscount
Finlay in Duff Devel opnent Co. v. Kalintan GCovernnent (1)
wher e consul tation between Court and Gover nnent was
advocat ed. This ,case does not help wus to, ~“solve the
problem but it shows that Muinicipal Courts should be slowto
interfere.
A simlar question like the present arose In re ;| The
Berubari Union and Exchange of Enclaves (2) on a ‘reference
by the President of India to this Court of certain questions
concerning the Berubari Union and the exchange of certain
enclaves. As a result of the Radcliffe Award dated August
12, 1947 Berubari Union was included- in Wst Bengal and was
treated as such. Certain boundary disputes, having arisen
from interpretation of the Radcliffe award, the two
Dom nions referred the di spute to another Tribunal presided,

over by Lord Justice Al got Bagge for decision. The BaggeTribuna

gave its award on 26 January, 1950. Subsequently the

qguestion of Berubari Union was raised by Pakisthan in 1952
and on Septenber 10° 1958 the Prime Mnisters of India
and Paki stan entered into an agreenent between East and
West Bengal, which involved transfer of Berubari Union to
Paki stan,. Simultaneously an agreenent to exchange certain
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enclaves took place also. Thisis know as the Indo-
Paki stan Agreenent. Section 290 of the Government of India
Act 1935 had provided, that Hs Majesty could by Oder in
Council increase or dinminish the area of any Province or
alter the boundary of any Province and the Extra-Provincial
Jurisdiction Act of 1947 gave the necessary power in that
behal f. The question arose whet her the inauguration of the
Constitution had led to any change. Three questions were
referred to this Court by the President. They were
(1)1s any legislative action necessary for
the inplementation of the Agreenent relating
to Berubari_ Union ?
(1) [1924] A.C. 797.
(2) [1960] 3 S.C. R 250.
279
(2)1f, so, is alaw of Parlianment relatable
to article 3 of the Constitution sufficient
for the purpose or is an anendnent of the
Constitution in accordance with article 368 of
the Constitution necessary, in addition to or
in the alternative ?
"(3) Is a lawof Parliament relatable to
article 3 of, the Constitution sufficient for
i mpl enentation of the agreenent relating to
Exchange of Encl aves or is an anendrment of the
Constitution in accordance with article 368 of
the Constitution necessary for the purpose, in
addition or in the alternative."
This Court gave the followi ng answers

Q? 1. Yes.

Q@ 2. (a) Alaw of Parliament relatable to
Art. 3 (it the Constitution woul d be
i nconpet ent ;

(b) A law of Parlianent relatable to Art.
368 of the Constitution is conpetent and
necessary,
(c)A law of Parliament relatable to both
Art. 368 and Art. 3 would be necessary only if
Par | i ament chooses first to pass a | aw
amending Art. 3 as indicated above; .in that
case Parlianent may have to pass -a law on
those finds under Art. 369 and then follow it
up with a law relatable to the anended Art. 3
to i nplenent the
Q 3. Sane as answers (a), (b), and (c) to
Question 2."
The contention on behalf of the Union was that “the |ndo-
Paki st an tan Agreenment regarding Berubari - Union only
ascertained and delineated the exact boundary and did not
involve alteration of territorial limts of India or
alienation or cession of Indian territory. The exchange of
enclaves was also described as a part of the general and
br oader agreenent about Berubari Union and incidental to it.
Accordi ng to the Union Government the Indo Paki st an
Agreenent could be inplenented by executive action alone
wi thout Parliamentary |egislation whether with or without a
constitutional amendnent. Reliance was placed on the obser-
vations of Miukherjee, C J. in, Rai Sahib Ram Jawaya Kapur v.
The State of Punjab (1) where dealing with the limts within
the Executive Governnent can function, the |[earned
Chi ef Justice said
"that the executive function conprised both
the determination of the policy as well as the
carrying it into execution. This evidently
includes the initiation of |egisla-

whi ch
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(1) [1955] 1 SS.C R 225. 7
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tion, rmaintenance of order, the pronotion of
soci al and economc welfare, the, direction of

foreign Policy, in fact the carrying on or
supervision of the general adm nistration of
the State."

The Court posed the question whether the |ndo-Pakistan
Agreenent had purported to settle, a boundary dispute or to
divide the disputed territory half and half. The Court
found the latter as there was no attenpt in the said
Agreenent to read or interpret the Awards previously given
in that dispute. This Court rejected the contention that it
was a pure ascertainment. of boundary between the two
Countries. On the other hand the |ndo-Pakistan Agreenent
ceded territory of India to Pakistan. This conclusion was
reached in respect of the Berubari Union as well as the en-
cl aves.” Since the Berubari Union was treated after the two
Awards ' as part of India its cession would have altered the
cont ent of Entry 13 of the First Schedule to t he
Constitution and an amendnent was hel'd necessary. Once the
argunent that this was a case of marking a boundary on the
surface of the earth was rejected this Court considered the
steps necessary to make cession of Indian territory. As a
result the 9th Armendment to the Constitution was enacted
from Decenber 28, 1960.

The nmatter cane again in another formbefore this Court in
Ranki shore Sen and Others v. Union of India(l) which is

known popularly as the Berubari |1 case. It was a wit
petition filed in the Cal cutta Hgh Court and the appeal was
brought to this Court. It wag filed by six residents of the
District of Jalpaiguri. The conplaint was that the village

of Chilhati (anpng others) was being transferred to Pakistan
as a result of the Agreement between |India and Paki stan and
the action was illegal. The main point argued in the
petition was that Chilhati was not covered either by the
| ndo- Paki st an Agreenent or the 9th Amendnment. According to
those petitioners it was not conpetent to transfer  Chil hati
without first anending the Constitution. The case before
the High Court and in this Court was that a part of Chilhati
village situated in Debiganj Police Station was a part of
Chilhati in Jalpaiguri District. This' Court observed
"There is no doubt that if a small portion of
| and adneasuring about 512 acres which is
being transferred to Pakistan is-a part of
Chilahati situated within the jurisdiction of
Debi ganj Thana, there can be no valid
objection to the proposed transfer. It is
conmon ground that the village of Chilahati in
the Debiganj Thana has been allotted to
Paki st an; and it appears t hat t hrough
i nadvertence, a part of it was not delivered
to Pakistan on the occasion of the partition
whi ch fol | owed
(1) [1966] 1 S.C.R 430.
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the Radcliffe Award. It is not surprising
t hat in dividing territories under the
Radcliffe Award, such a mistake should have
occurred; but it is plain that what the res-
pondents now propose to do is to transfer to
Paki stan the area in question which really
bel ongs to her."
It was then contended that even though that part ought to
have been originally transferred to Pakistan under the
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Radcliffe Award, it having becone part of India could not be
ceded without the procedure laid down in Berubari | case.
As this portion was being admi nistered as part of West
Bengal under Entry 13 in the First Schedule it was part of
the territory which imrediately before the commencenent of
the Constitution was West Bengal. This Court observed
"It is true that since this part of Chilahati
was not transferred to Pakistan at the proper
time, it has been regarded as part of West
Bengal and administered as such. But the
guestion is : does this fact satisfy the
requi rement of Entry 13 on which the argunent
is, based? In other words, what 1is the
neaning of the clause "the territories which
were being adnministered as if they fornmed part
of that Province ; what do the words "as if"
i ndicate in the context ?"
Explaining the phrase ’'as if they fornmed part of that
Province’ ~ this Court |ooked into the history of this
Pr ovi nce. Clauses (a) and (b) of section 290-A of the
CGovernment _of I'ndia Act 1935" nmy be reproduced
"Admini stration-of certain Acceding States as
a Chi ef “Conmi-ssioner’s Province or as part of
a CGovernor’s or Chief Comm ssioner’s Province

(1) Where full excl usi ve aut hority,
jurisdiction and powers-for and in relation to
governance of any Indian, State or any group
of such States are for the time bei ng
exerci sable by the Dom nion Governnent, the
Gover nor - General- may by order direct--

(2)that the State or the group of States
shall be adninistered. in all respects 'as if
the State or the group of States were a ' Chief
Conmi ssi oner’ s ‘Provi nce; or

(3)that the State or the group of States
shall be admnistered in all respects as if
the State or the group of States forned part
of a CGovernor’s or a Chief ' Conmissioner’s
Provi nce specified in the O der."

The Court concl uded thus :

"In view of this constitutional background,
the words "as if" have a special significance.
They refer to territories which originally did
not belong to West 7Sup.Cl/69-19

7 Sup .Cl/69-19
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Bengal but which becane a part of West Benga
by reason of nerger agreenments. Therefore, it
woul d be inpossible to hold that a portion of

Chi | ahati is a territory whi-ch was
adnm nistered as if it was a part of West
Bengal . Chilahati may have been adm nistered

as a part of Wst Bengal; but the said
adm nistration cannot attract the provisions
of Entry 13 in the First Schedul e, because it
was not administered as if it was a part of
West Bengal within the nmeaning of that Entry.
The physical fact of administering the said
area was not referable to any nerger at all it
was referable to the accidental circunstance
that the said area had not been transferred to
Paki stan as it should have been. In other
words, the clause "as if" is not intended to
t ake in cases of territories which are
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adm nistered with the full know edge that they
do not belong to Wst Bengal and had to be
transferred in due course to Pakistan. The
sai d clause is clearly and specifically
intended to refer to territories which nerged
with the adjoining States at the crucial tinme,
and so, it cannot include a part of Chilahati
that *as adninistered by West Bengal under the
circunstance to which we have just referred
That is why we think M. Mikerjee is not right
in contending that by reason of the fact that
about 512 acres of Chilahati wer e not
transferred  to Pakistan and continued to be
istered by the West Bengal = Government,
that area’ becane a part of Wst Bengal within
the nmeaning of (Entry 13 Schedule 1. The West
Bengal Governnent ,knew all the tine that it
was an- area whi ch bel onged to Pakistan and
which~ had to be transferred to it. That is,
in fact, what the respondents are seeking to
do; and so, it would be idle to contend that
by virtue of the accidental fact that this
area was adm nistered by West Bengal, it has
constitutionally and validly beconme a part of
West / Bengal itself. That being so,there can
be no / ,question about the constitutiona
validity of the proposed transfer of this area
to Pakistan. What the respondents are seeking
to do is to giveto Pakistan what bel ongs
under the Radcliffe Award."
These two cases did not really decide the point. we are
called wupon to decide. The first Berubari Case dealt wth
transfer of territory which was de facto and de jure |Indian
territory and there-fore as the extent of Indian territories
as defined in Art. | read with the 1st Schedul e was reduced
a constitutional amendnment was held necessary. The second
case concerned territory which ,was de facto wunder the
adm nistration by India but being de jure that of Pakistan,
transfer of that territory which was not a part
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of Indian territory was held not to require a constitutiona
amendment . Neither case dealt with a boundary dispute

although in the first case the case from Australia was
di stingui shed on the ground that that case concerned the
demarcati on of boundaries pure and sinple.- However it was
not said that for adjustment of boundaries a —constitutiona
amendment was not required. Neither case adverted to the
practice of Nations particularly Britain, nor attenpted to
interpret the relation of Articles 1,253 and 73 of  the
Constitution read with Itens 14 and 15 of List | of Schedul e
7. The only thing that can be said is that this Court |eaned
in favour of a constitutional anendnent in all cases ' where
admtted territory of India was being ceded but not where
the cession was of territory of a foreign power but de facto
in possession of India. On which side nust a border dispute

fall is the question for our decision. The petitioners
claim that this wll fall inthe dictum of the first
Berubari Case. The Union Governnent clains that it is

anal ogous to the case of Chilahati in the second Berubar
Case.

The question is one of authority. Wwo in the State can be
sai d to possess plenum doni nion depends upon t he
Constitution and the nature of the adjustnment. As to the
necessity of it, the Courts must assunme it as a matter of
law. It is scarcely to be thought that the validity of the

adm n
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action can ever depend wupon the judgnent of a court.

Therefore all argunent that the action of Governnment to go
to arbitration was not proper mnmust cease. Unlike the United
States of America where the Constitution is defined in ex-
press terns, we-in our Country can only go by inferences
fromour Constitution, the circunstances and the precedents.

The precedents of this Court are clear only on one point,

nanely, that no cession of Indian territory can take place
wi thout a constitutional anendnment. Mist a boundary dispute
and its settlement by an arbitral tribunal be put on the
same footing. An agreenent to refer the dispute regarding
boundary involves the ascertainment and representation on
the surface of the earth a boundary line dividing two
nei ghbouring countries and the very fact of referring such a
dispute inplies that the executive nay do such acts as are
necessary for permanently fixing the boundary. A settlenent
of a boundary dispute cannot, therefore, be held to be a
cession of territory. It contenplates a |ine of demarcation
on the surface of the earth. It only seeks to reproduce a
line, a statutable boundary, and it is so fixed. The case
is one inwhich each contending state ex facie is uncertain
of its own rights and therefore consents to the appointnent
of an | arbitral _machinery. Such a <case is plainly
di stingui shable froma case of cession of territory known to
be home territory. The argunment that if power to settle
boundari es be conceded to the Executive, it mght cede sone
vital part of Indiais to take an extreme view of things.

The same nmay even be said of Parlianent itself but it is
hardly to be imagi ned

28 4

that such gross abuse of power is ever likely. Odinarily
an adjustnent of a boundary which international Law  regards
as valid between two Nations, shoul d be recognised. by the
Courts and the inplementation thereof can always be with the
Executive wunless a clear case of cession is involved when
Parliamentary intercession can be expected and should be
had. Thi s has been the custom of Nat i ons whose
constitutions are not sufficiently elaborate ‘on this
subj ect .

The argument on behalf of the petitioners is intended to
prove that the areas of Kanjarkot, Dharabanni and Chhadbet
and two inlets on either side of Nagar Parkar are |Indian
territory. From this it follows, that a constitutiona

amendnment as was laid down in the first Berubari case is a
condition precedent for the inplenentation of the Award.
The argunent, therefore, follows closely the reasoning in
that case. It is contended that Article 1 read with the
First Schedule to the Constitution made Kutch into a part C
State and under the second paragraph of Part Citself /its,
territory conprised all territories which by virtue of an
order nade under section 290A of the Government “of ' India
Act, 1935, were i medi ately before the conmrencenent of the
Constitution, being administered as if they were a Chief
Conmi ssioner’s Province of the same name. We- have shown
that the neaning of the phrase "as if they were a Chief
Commi ssioner’s Province of the same nane’ nust be understood

as was, laid down in the second Berubari case. Lear ned
counsel attenpted to chall enge that decision but we consider
oursel ves bound by that decision. The petitioners nust

establish that this area was a part of Kutch.
The petitioners, therefore, trace the history of Kutch.
Kutch is described in the Wite Paper on Indian States as
follows :
" 1 18. Another inportant State which was
taken over under Central admnistration was
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Kut ch. This State has an area of 17,249 Sq.
mles of which 8,461 nmiles is inhabited by a
popul ation of a little over half a mllion

The remmining area is occupied by what is
known as the Rann of Kutch which is covered by

water during nmost part of the year. In view
of the geographical situation of the State and
t he potentialities of this area, t he
devel opnent of which will require a
consi derable anount of noney as well as

techni cal assistance, which neither the State
by itself nor the State of Saurashtra wth
which it was possible to integrate the State
could provide, it was decided that the best
solution ~for this State would be to treat it
as a Centrally adm nistered unit. An
Agreenment (Appendi x XXIX) was accordi ngly
signed by the Ruler on 4th May, 1948 and the
adm nistration was taken over by a Chief
Conmi ssi oner on behalf of t he Domi ni on
Government on 1st June, 1949. -
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This only gives the area but not the boundaries. The Kutch
Merger agreenent is like-any other merger agreement and was
executed by the Maharao of Kutch on May 4, 1948. It gives
no clue to the boundaries and also | eaves the matters at
| ar ge. I mredi ately after Kutch wastaken -over by Chief
Conmi ssi oner on June'1, 1949. On July, 29, 1949 the States
Merger (Chief Conmi ssioner’s Provinces) Oder, 1949 was
passed. It provided inter alia
"2 (1) (c) the parts of States specified in
the Second Schedule to this O'der 'shall be
adnm nistered in all respects as if they were a

Chi ef Commi ssioner’s Province, and shall be
known as the Chief Comm-ssioner’s Province of
"Kut ch. "

The parts of States conprising Kutch were
given as foll ows
"(i) The State of Kutch, excluding the area
known as Kutchigar h situate in-Ckhanandal
(ii)The part of the United State of
Saurashtra which is conmprisedin the Adho
Mahal of Morvi, consisting of the seven
vil | ages Adhoi, Dharna, Gandan, Hal ar a,
Lakhpat, Rampur and Vasatava."
Here agai n the boundari es are not nentioned.
Al that we know of Kutch fromthese docunents is that it
had an area of 17,249 Sq. mles of which 8,788 Sg. niles
were inhabited. Coviously this is nost inconclusive from our
point of view since the Wiite Paper is conpletely silent
about boundari es.
The later history of Kutch is also not helpful. On Novenber
1, 1956 Kutch becane a part of Bonbay State. The States Re-
organi sation Act referred to 'the existing State of Kutch
which did not advance natters any nearer certainly than
bef ore. On May 1, 1960 t he Bonbay Reorganisation Act nade
the area known as Kutch a part of the State of Qujarat
State. Therefore none of these documents is of any help in
determ ning boundaries or that the disputed areas were
definitely a part of India.
There is also no evidence of administration in Dhara Bann
and Chhadbet. No revenue adm nistration, establishnent of
Courts, offices, schools etc. is proved. The Chairman found
sone evidence of adnministrative control of Sind which
contradicted the Indian case. The evidence of |[|eases was
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held to be contradicted by other evidence. The 1957
elections show that a polling station was |ocated at
Chhadbet but the voters were the personnel of the Watch and

Ward force. I ndeed the census of India (1961) shows the
same 171 persons who belonged to the Witch and Ward
per sonnel . Kanj ar kot had al nost no evidence in its favour

and M. Madhu Limaye frankly admtted this fact., The other
petitioners gave. no evidence about it.

7Sup. C/69-20
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No doubt, Pandit Jawaharlal Nehru on March 3, 1956 and Shri
Lal Bahadur Shastri on May 11, 1965 asserted that the area
bel onged to India but that was only a statenent and cannot
be held to be of an evidentiary character. W were bound to
make such a statement if we were at all to lay claimto it.
After all the other side was naking a sinilar claimand even
a short skirm sh also; took place. This cannot be treated
as definite evidence.

In support of the case the petitioners took us still further
back into history. The definition of boundaries of Sind in
1935 by the Surveyor Ceneral was in-general terns. It did
not show whet her Kanjarkot, Dhara Banni and Chhadbet were
excluded from Sind altogether. 'Me Index Map prepared at
the time was tot annexed to the order "in Council. Thi s
i ndex map was relied upon by Ambassador Al es Bebl er who gave
opinion for us but was not accepted by the Chairman and
Anbassador Nasrol |l ah Entezam This was probably because the
Mosaic Map which iis map A on which India rested the claim
did not show a continuous boundary al ong the entire |ength.
The statistical abstracts of India and Pakistan which were
sought to suppl enent the Map before us only give areas and
not boundaries and are, therefore, inconclusive.

The claim of Kutch State in 1914 when it attenpted to
enlarge the Rann of Kutch at the cost~ of Sind was not
successful. A conprom se was the foundation of "a friendly
understandi ng” and not the settlenment of a boundary. The
Macdonald line that was then determined represents the
uncont ested portion of the boundary. It was then ~‘attenpted
to get a confirmation of the ’Kutch-Sind boundary but no
boundary was settled. It appears that the Rann itself was
treated as excluded fromKutch. Indeed the GCovernment of
Bonbay continued to so regard it.

The fight before the Tribunal, therefore,, becane a
cartographic tussle. Over 350 maps were exhibited by the
parties and nany of these maps conflicted. - Maps have  been
used in such cases but the source of information on which
t he map is based is always doubtful and maps are
contradictory. One cannot go by one set only. In this view
of the mtter our reliance on Maps B32, 34,35, 36 and 37
became ineffective. The disputed area was about 3,500 Sq.
mles. Qut of this about 350 sg. miles were included in
Paki st an.

We are not sitting in appeal over the Award of the Tribunal
Qur interpretation of the Maps and facts of history is
really not called for. Al that we can deternine is whether
there is concrete and solid evidence to establish that these

areas belonged to India. |If we could reach this conclusion
there may be sonmething to be said applying the first
Berubari case. QO herwise we nmust hold that there was a

di sput ed boundary and this was the occasion for marking out
the final boundary on the surface of the earth. in
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our opinion this is what was done. W cannot go entirely by
what of the India pressed before the Tribunal. That is only
one art matter, The conditions existing prior to the Award
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wer e:
(a) that there was a break of hostilities;
(b) that then there was a cease-fire because
the dispute was to be decided by arbitration
(c) t hat both sides put forward their
cl ai ns,
(d) that there was no clear evidence of
demarcati on of a boundary acceptable to the
parties now or in the past,
(e) t hat the claimMp of India did not
show a continuous boundary along all the
bor der,
(f) that the area is in different state at
different seasons in the year, for part of.
the year it is water and for the remaining
part it is land. Wile it is the forner it
may be regarded as a part of the Rann and
while it is land it may well be regarded as
part of Sind.
Vi ewed fromthis angle the contention in this case cones to
this : Does India cede undisputed Indian territory or is it
the settlenent of a disputed boundary? Wth regard to
Kanj arkot which is to the south of Rahimka Bazar no case
was nade out at all except assertions that it is Indian
territory in which/at l'east M. Madhu Li maye (who argued the
case very fully and with considerable ability) did not join.
Wth regard to Mra Banni and Chhadbet it is ' clear that Mp
A (the claimmap of India) does not show the  border from
Manj eet where the boundary determ ned by the Tribunal |eaves
the mainland to a point just west of the, point where the
boundary determned by the Tribunal —again joins the

mai nl and. To the south of this mssing boundary lie Dhara
Banni and Chhadbet. It is, therefore, clear that at | east
in this part, India was not certain of 'the boundary. No

doubt some other maps show a continuous boundary even there
but other negative it. In other words the, exact |ocation

of the boundary was an open questi on. Dhara Bannii and
Chadbett are contiguous with the mainland in sone seasons
al though they are, inundated " at times and becone
i ndi stinguishable fromthe Rann. |In these circunstances the
| ocation of the boundary at the southern fringe ~of Dhara-
Banni and Chhadbet was no nore than fixing a trim boundary,
according to the Tribunal. It was well within the terns of

reference and the decision being a true marking put of a
di sput ed boundary does not anpbunt to cession of these three
areas so as to attract a constitutional amendment.

As regards the two inlets, their area is said to be Iless
t han 25 sq. mles. They are extrenely narrow  at
their,southern extrenmties and really represent indentations
in land. At the narrow
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poi nt's roads run 1 across them and they are Pakistan's
roads. Treating the inlets as "inland waters, the Tribuna

determ ned the boundary in such away as to give them to

Paki st an. The reasons given by the Tribunal-have been
reproduced above by us. W cannot say that this will nmean a
cessi on of Indian territory. There, was a genuine

di spute,regarding the title to these inlets whatever India
may have thought about them The decision of the Tribuna

is a decision on a disputed boundary and does not attract a
constitutional amendment.

The only evidence was this area (which is other w se un-
i nhabited) was in parts occupied by an Indian security
force. The existence of these Watch and Ward officers or

the establishment of a polling booth for them at election
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time cannot connote admi nistration such as would make them
territory of India. The Diplomatic Notes began soon after
the establishnment of the two Doninions and the occupation
may have neant de facto control but there was no proof of
de jure occupation or any other admnistration.

Sovereignty over an area is always a matter of inference.
As Judge Huber puts it in the Island of Pal nas case

"mani festations of territorial sovereignty
assume, it is true, different forms, according
to tinme and space. ’'Although continuous in

principle,. sovereignty cannot be exercised in
fact at every nonent on every point of a.
territory. The intermttence and
di scontinuity conpatible with the maintenance
of the right necessarily differ according as

i nhabi ted or uni nhabi t ed regi ons are
i nvolved. ... .......
(Award ~dated April 4, 1928 : 2 |INT.ARB. AWARDS 867)

Garrisoning of an area (a point noted in the Internationa
Court of Justice-in 1953 in, the M nquiers and Ecrehos case,
1. CJ. Reports page 78) may be one kind of evidence. But
this applied ’'to both sides. Unless they displayed rea
exi stence of sovereignty over the area, none could be said

to be in occupation de jure. Hance the propoundi ng of so
so many maps and docunents. |If we were sitting in appeal on
the award, of the Tribunal we mght have formed a different
opi nion of of the nmaterial but we are not. The fact

remai ns that India undertook to be “bound by the award

pl edging, die national honour and we rnust inplenment the
award. The only question is as to the stepsto be taken

On the whole, therefore, we are of opinion that this
ref erence began in a boundary dispute after open hostilities
and was decided as such. 1In which case it cannot 'be said
that there wll be a cession of Indianterritory and the
rule earlier laid down by us applies’ if no constitutiona

amendment is required the. power of the Executive which
extends to matters with respect to which
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Parliament has power to nmake |laws, can be exercised to
correct boundaries now that they have been settled, The
decision to inplement the Anmard by exchange of letters,
treating the Award as an operative treaty after the boundary
has been nmarked in this area, is within the conpetence of
the Executive w ng of CGovernment and no constitutiona

amendnment is necessary.

The petitions and the appeals fail and will be disnissed but

there will be no order about costs.

Shah, J. | agree with the | earned Chief Justice.

The controversy raised in this group of wit petitions and
appeals lies wthin a narrow conpass whether the award,
dated February 19, 1968 of the |ndo-Pakistan Western
Boundary. Case Tribunal rmay be i mpl enent ed by a

constitutional amendnent and not otherwi se. The clai mants-|
use that expression to refer conpendiously to the appellants
and the petitioners-urge that the award may be i npl enented
only by an anmendnent nodifying the relevant provisions in
Schedule 1 to the Constitution, because in giving effect to
the award of the Tribunal, cession of Indian territory is
i nvol ved, and. the executive is incompetent to cede Indian
territory wthout the authority of a constitutional anend-
nment . The Union of India contends that the Award nerely
fixes or demarcates the boundary between the State of
Gujarat in India and West Pakistan regarding which there
were disputes and nmuch friction, and by the Award no cession
of Indian territory is contenplated, and for inplenmenting it
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amendnment of the Constitution is not needed.
The G eat Rann of Kutch lies between the mainland of Sind
(which is now part of Pakistan) and the mainland of Kutcha
district of the State of Gujarat. It has a peculiar surface
it is marshy land : for about four nonths in the year
large parts of the Rann are covered with the waters of the
Arabi an Sea rushing through the Khori Creek. It is however
not fit for navigation. During the rest of the year it is
muddy or dry land, but not dry enough for farmng. Fromthe
very nature of the terrain, the boundaries of the Rann are
shifting, its extent depending upon the violence of the
natural elements in different years. The northern boundary
of the Rann has, on account of its inhospitable terrain and
nomadi ¢ population on the fringe with no prospect of
cultivation, remained ill-defined. Between 1816 and 1819
the Indian State of Kutch passed under the donination of the
East |India Conpany and the integrity of its territory was
guar anteed by the East India Conpany by the treaty of 1819.
In 1843 Sir Charl es Napier annexed the territory of Sind,
and nmade it into a Governor's’' Province, which was |later

turned into a Division of the Province of Bonbay. Kut ch
continued to be ruled by the
290

Maharao, the British authorities having posted a Politica

Agent at the capital of the, State

In 1855 the Departnent of Survey of “India comenced a
revenue, and topographical survey of ‘the Province of Sind.
The survey, called the Macdonal d Survey, was conpleted in
1870, and survey maps were prepared and published in 1876.
It is not clear whether the southern boundaries of the Sind
villages shown in the maps were village boundaries, or a
boundary conterm nous between the territory  of Sind and
Kutch State

The next survey was undertaken under Major Pullan in 1879
and was conpleted in 1886. Under this project survey of the
State of Kutch was undertaken. The northern boundary of
Kutch State roughly tallied with the Macdonal d alignnent of
the Sind boundary. The relevant maps were published in
1882.

Anot her survey of a part of the boundary on the Sind side
was undertaken in 1904-05 by C. F. Erskine. The alignnent
of the boundary with a few corrections tallied wth the
Macdol and al i gnment. This survey was intended to be a
checki ng survey and related to the western regi on extending
up to a point near Rahimki Bazar

About the year 1907-08 the Conmi ssioner of Sind raised cer-
tain disputes relating to encroachments on the territory
under his admnistration by the Maharao of  Kutch. The
Government of India nade an enquiry and a resol ution, ~ dated
February 24, 1914, was.issued by the Governnent of the
Province of Bonmbay, of which Sind was then a Division. By
the resolution the, disputed area was divided by a new
al i gnment which was partly identical with the claimmade by
the Kutch State along the Sir Creek fromits mouth to its

extremty and then slightly departed fromit. 1In the other
regions the alignnent of the Macdonal d Survey was adhered
to. To the resolution was annexed a map on which the

rectified boundary was shown. A Secretary in the Foreign
Department of the Governnent of India recorded that "the
CGovernment of India observe with satisfaction that the dis-
pute between the Sind authorities and the Kutch Durbar has
been settled by a conpromi se agreeable to both parties and
are pleased to accord their sanction to the rectification of
the, boundary |I|ine proposed in paras 9 and 10". To the
letter of the Secretary to the GCovernment of Bonbay,
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Political Department, consent to the rectification of the
boundary was evi denced by a letter of the Maharao under his
own signature. Pursuant to this resolution in 1924, pillars
were fixed up to a point known as the Badin-Ja-jato-Rann
tri-junction.
In 1935 the new Province of Sind was constituted. By the
government (Constitution of Sind) Oder, 1936, it

291
sinply provided, therein that-"In the Act and this Oder
Sind nmeans the territory known at the date of this Order, as
the Division of Sind, and the boundaries of that Division
shal | be the boundaries of Sind."
It was originally intended to set out by a Schedule to the
Order the boundary of Sind, and an Index Map was prepared by
the Surveyor General for that purpose. By a comunication
from the Secretary of State for India in Council, it was
reconmended that a Schedule to the Oder defining the
boundary was not necessary and the Governor-General accepted
t hat suggesti on.
The fourth survey-called the Onmaston Survey-was comenced
in 1938-39 : it was intended to be a survey of the Eastern
part of the Tharparkar District. This survey adopted the
alignment of the Macdonal d Survey in that region showing a
cont erm nous boundary between Sind and the States of Western
India (nowwithin the State of CQujarat).
Wth the enactnment of the Indian | ndependence Act, 1947 (10
& 11 Geo. VI c. 30) the paranountcy of the British power
| apsed, and the ‘two independent Dom nions ‘of India and
Paki stan were carved out with effect fromthe appointed day.
By s. 2(2) of the Act the territories of Pakistan were to
be-
(b)the territories which, at the date of the passing of
this Act, are included in the Province of Sind .... and
(c)
On May 4, 1948, the State of Kutch nerged with the Doninion
of India and by Article 1 of the Agreenment of Merger the
Maharao ceded to the Dom nion of (India full and exclusive
authority over the governance of the State. On’ June 1,
1949, the adninistration was taken over by the ~Governnent
of India, and the territory was constitutedinto ~a Chief
Conmi ssioner’s Province wunder s. 2(1)(c) of the States
Merger (Chief Comm ssioner’s Province) Order, 1949. Under
the Constitution the territory becanme a Part 'C State. |Its
extent was determ ned by the 2nd paragraph in Part C to,
Schedule 1 of the Constitution as "territories which by
virtue of the order made under s. 290A of the Government of
India Act, 1935, were i mediately before the comencenent of
the Constitution being adm nistered, as if they were a Chief
Conmi ssioner’s Province of the sane nane." By s.. 8 (1) (e)
of the States Reorgani zation. Act, 1956, the, territory of
the Part C State of Kutch was incorporated with the State of
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Bonbay, and by s. 3 (a) of the Bonmbay reorganization  Act,
1960, it was included in the newly fornmed State of Cujarat.
From July 1948 and onwards diplomatic notes were exchanged
bet ween the Governnents of |ndia and Paki stan concerning the
boundary between the two countries in the Cujarat-Wst
Paki stan Sector. The dispute led to great tension between
India and Pakistan resulting in armed conflict in Apri
1965. By an agreement dated June 30, 1965, the Governnent
of India and the Governnent of Pakistan concluded an
agreenment For setting up machinery "for determination and
demarcation of the border” in 'the area of GQujarat-Wst
Paki st an. The agreement in so far as it is relevant
provi des
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Art. 1-"There shall be an imedi ate cease-
fire with effect fromO0030 hours GMI on 1.

July 1965.

Art. 2-.

Art. 3-(i) In view of the fact that

(a) I ndi a cl ai ns t hat there is no

territorial dispute as there is a well-
est abl i shed boundary running roughly along the
northern edge of the Rann of Kutch as shown in
the pre-partition nmaps, which needs to be
demar cat ed on the ground.

(b) Paki stan clains that ’'the border between
India and Pakistan in the Rann of Kutch runs
roughly along the 24th parallel as is clear
fromseveral pre-partition and post-partition
documents and therefore the dispute involves
sone 3,500 square - mles- of territory.

c

(ii)ln the event of no agreenent between the
Mnisters of the tw Governnments on t he
determination of ~the  border being reached
within two nonths of the cease-fire, the two
CGovernnments shall, as contenplated in the
Joi nt ©~ Conmuni que of 24 COctober 1959, have
recourseto the Tribunal referred to in (iii)
bel ow for determ nation of the border in the
light of their respective clains and evidence
produced before it and the decision of the
Tri bunal.  shall be-final and binding on both
the parties.

(iii)For this purpose there shal | be
constituted, within four nonths of the cease-
fire, a Tribunal consisting of three persons,
none of whom woul d be a national of ‘either

India or Pakistan. One nenber shall be
nom nated by each Governnent and the third
mem
293
ber, who wll be the Chairnman, shall be
jointly selected by the two Governnents. In

the event of the two Governments failing to
agree on the selection of the Chairman wthin
three nonths of the cease-fire, they  shall
request the Secretary-General of the United
Nations to nom nate the Chairman
(iv) The decision of the Tribunal referred to
in, (iii) above shall be binding on both
CGovernnents, and shall not be questioned on
any ground what soever. Bot h Governnent s
undertake to inplenent the findings of the
Tribunal in full as quickly as possible and
shall refer to the Tribunal for decision any
difficulties which may ari se between them in
the inplementation of these findings. For
that purpose the Tribunal shall remain in
being until its findings have been inpl enented
infull.,,
The Mnisterial Conference contenplated to be held did not
take place, and the two Governments deci ded to have recourse
to the Tribunal to be constituted under article 3(iii) of
the agreenment. A Tribunal of three nmenbers, one appointed by
each State and the Chairnman nominated by the Secretary-
General of the United Nations Organizati on was set up. The
agreement between the two States was reached purely as an
executive act, and no |legislative sanction was obtai ned by
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the Government of the Union of’ India to its inplenentation
The respective clainms before the Tribunal by India and
Paki stan are set out in paragraph 3 (1) of the agreenent
and at pp. 7, 8 & 9 of the Introductory Part of the award
whi ch apparently had the concurrence of all the menmbers of
the Tribunal. On behalf of the CGovernment of India it was
submtted that the boundary lay as detailed in Mp 'A
annexed to the award which is a nosaic of |Indian Maps B-44,
B-37, B-19 and B-79. It was common ground between the two
Cover nnment s that "the Qujarat-Wst Paki st an boundary
stretches fromthe mouth of the Sir Creek in the west to a
point on the Jodhpur boundary in the each. The Parties
agree that the Western Termnus of the boundary to be
determ ned by the Tribunal is the point at which the blue
dotted line meets the purple line as depicted in Indian Map
B-44 and the Pakistan Resolution Map, and that the Eastern
Terminus of the same boundary is a point situated 825.8
nmetres below pillar 920 on the Jodhpur boundary as depicted
in Pakistan Map 137. This agreenent |eaves out of the
matters. ‘submitted to the Tribunal the portion of the
boundary —along the blue dotted line, as depicted in Indian
Map B-44 and the Paki stan Resolution Map, as well as the
boundary in the Sir Creek. ~The blue dotted line is agreed
by both Parties to formthe boundary " between India and
Paki st an. .
294
In view of the aforesai d agreenment, the question concerning
the Sir creek part of the boundary is left out of
consi deration."
It was also conmon ground that "before.lndependence the
boundari es between the Province of Sind, on the one hand,
and one or nore of the Indian States which lay —on the
opposite side of the Geat Rann, on the other hand;, were
cont er mi nous. Therefore, in the disputed region, | apart
from India and Paki stan there is no other State that does
or could have sovereignty.  There is between India and
Paki stan a conterm nous boundary today, whether or not there
was at all times a conterm nous boundary between “Sind and
the Indian States."
The contention raised by Pakistan was
"(a) that during and also before the British
period, Sind extended to the south into - the
Geat Rann up to its mddle and at all
rel evant times exerci sed ef fective and
exclusive control over the northern half of
the, G eat Rann;
(b)that the Rannis A "marine feature"
(used for want of a standard term to cover

the, different aspects of the Rann). It is a
separating entity tying between the States
abutting upon it. It is governed by the prin-

ciples of the median line and of equitable
distribution, the bets in the Rann being
governed by the principle of the "nearness  of
shores”;
(c)that the whole width of the Rann (wi thout
being a condonminium formed a broad belt of
boundary between territories on opposite
sides; that the question of reducing this wde
boundary to a widthless line, though raised,
has never been decided; that such w dthless
line would run through the nmiddle of the Rann
and that the Tribunal should deternine the
said tine."

Paki stan accordingly claimed that the border of Si nd
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extended up to the boundary shown by the thick green dotted

line in Map ' B

It was agreed by both the Governnents that "should the Tri-

bunal find that the evidence establishes that the disputed

boundary between India and Pakistan lies along a line

different from the claim lines of either party, the

Tribunal is free to declare such a line to be the boundary.

The award to be made by the Tribunal was, it was agreed, to

operate as a self-executing arrangerment : it was not only to

decl are the boundary, but to provide for fixing its |ocation

on site. It was agreed between the Agents of India and

Paki st an t hat -
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1.’ The basis of denarcation shall be the alignment of the

boundary as delineated by the Tribunal on maps to be annexed

to the Award. Each Governnent should be supplied with two

sets of these maps duly authenticated by the Tribunal

2.

3. The ' Representatives of the two Governments shall neet

at Delhi. _not later than two weeks after the Award is

rendered to discuss and deci de upon the following matters :
(i) The ~strength of the team (It is not
possi bl e to give the exact nunber of personne
conposing ‘the team at this stage as the
strength- of the teamw Il depend wupon the
alignment of the boundary and the quantum of
wor ki i nvol ved which can be ascertained only
after the Award is rendered).
(ii)The design and specifications of t he
boundary ~pillars ~and traverse pillars, the
nunber and spacing of pillars. (The design and
specifications of the boundary pillars will
depend upon the alignnment of the boundary and
the nature of the terrain. The pillars my be
of cement concrete, stone or masonry according
to the requirenents

(iii)Detailed operational instructions for
t he guidance of the field staff. (Such
oper ati onal i nstructions have to be

necessarily finalised only after the nature of
the alignment is known).
(iv)Any ot her matt er whi ch requires
consi deration for effective denmarcati onwork.
If the Representatives of the two Governments do not agree
upon any of the above natters either Governnent shal
i medi ately report to the Tribunal the matters in difference
for the decision of the Tribunal

5.

6. The first task of the demarcation team shall. be to
ascertain if any control points exist and are avail able,
These control points should be supplenented, wher ever
necessary, in order to determne the pillar positions on the
ground in accordance with the alignnent of the boundary. If
control points do not exist or are not available, a fresh
series of triangulation or traverse will be carried out -and
control points deternmined and the pillar position-, |ocated
with the help of these points.
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7. Si mul t aneousl y with the Ilocation of t he pillar

positions, pillars shall be enplaced at each position. "

The award was published by the Tribunal on February 19,
1968. By the decision of the Chairman of the Tribuna
(Judge Gunnar Lagergren) with whom Anbassador Nasrollah
Ent ezam agreed and Anbassador Al es Babl er disagreed in part,
the boundary was aligned frompoint WT to ETin Map 'C.
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It is unnecessary to set out the detail ed description of the
boundary. " claimof the Governnent of India to the Rann
was accepted. The claimof the Governnent of Pakistan to
approximately 3,500 square niles out of the Great Rann was
rejected except as to 350 square niles, of which nmore than
325 square mles are found beyond the Rann or on which the
Mahar ao had not exercised sovereign authority . The Tribuna
unani nously accepted the claimthat the Great Rann of Kutch
was part of the territory of the State of Kutch and is now
Indian territory. But the majority of the Tribunal accepted
the cl aimof Pakistan, substantially to the following three
sectors :

(1) Marginal - area south of Rahimki Bazar

marked by B, C, Din Map 'C, this nmay be

cal l ed the Kanjarkot Sector;

(2) The ~area marked in the Myp 'C by

letters E F, G H Kwich nmy be called

Dhara, Banni and Chhad Bet Sector;

(3) Two inlets which practically encircle Nagar

Parkar which have apparently characteristic

features of the Rann but are still declared to
be within the border of Pakistan by draw ng
straight lines frompoints L to Mand Nto O
in Map ' C .

The reasons for declaring the first two sectors as Pakistan
territory are set out (at p. 152 of the printed award) by
the Chairman Judge Gunnar Lagergren as foll ows
"Review ng and appraising the conbi ned
strength of the evidence relied upon by each
side as proof or indication of the extent of
its respective sovereignty in the region, and
conpari ng t he relative weight of such
evidence, | conclude as follows. In' respect
of those sectors of the Rann in relation to
which no specific evidence in the way of
display of Sind authority, or merely trivial
or isolated evidence of such a character,
supports Pakistan's  claim | pronounce in
favour of India. These sectors conprise about
ninety per cent of the disputed territory.
However , in respect of sectors  where a
continuous and for the region intensive -Sind
activity, nmeeting with no effective opposition
fromthe Kutch side, is established, 1. amof
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the opinion that Pakistan has made out a
better and superior title. This refers to a
mar gi nal area south of Rahim/ ki Bazar
including Pirol Valo Kun, as well as to  Dhara
Banni and Chhad Bet, which on nost nmps appear
as an extension of the mainland of Sind."
About Item (3) Judge Gunnar Lagergren was of the view that
to prevent friction and conflict the inlets ,should not be
decl ared Kutch territory.
The effect of an international treaty on the rights  of
citizens of the States concerned in the agreenment is stated
in Oppenheim s International Law, 8th Edn., at p. 40 thus
"Such treaties as affect private rights and,
generally, as require for their enforcement by
English courts a nodification of comon | aw or
of a statute nust receive parlianmentary assent
through an enabling Act of Parlianent. To
that extent binding treaties which are part of
International Law do not formpart of the |I|aw
of the land unless expressly made so by the
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| egi slature.”

and at p. 924 it is stated

The binding force of a treaty concerns in
principle the contracting States only, and not
their subjects. As International Lawis prim
arily a | aw between St ates only and
exclusively, treaties can nornmally have effect
upon States only. This rule can, as has been
poi nt ed out by the Permanent Court of
International Justice, be altered by t he

express or inplied terms of the treaty, in
whi ch case its provisions becone sel f -
executory. QO herwise, if treaties contain

provisions with regard to rights and duties of
the subjects of the contracting States, their
courts, officials, and the Iike, these States
must t ake steps as are necessary according to
their Municipal Law, to nake these provisions
bi ndi ng upon their subj ect s, courts,
officials, and the like."
I'n Wade and Phillips’ Constitutional Law, 7th
Edn., :It is stated at p. 274 :
" At first ~sight the treaty-naking power
appears to conflict with the constitutiona
principle that the Queen by prerogative cannot
alter the law of the |land, but the provisions
of a treaty duly ratified do not by virtue of
the ‘treaty alone have the force of nunicipa
I aw. The assent” of Parlianment nust be
obt ai ned and the necessary | egislation passed
before a court of |aw can enforce the treaty,
should it conflict with the existing |law "
298
Oh p. 275 it is stated that "treaties  which, for ' their
execution and application in the United Kingdom  require
some addition to, or alteration of, the existing law' are
treaties which involve |egislation. The statenent made by
Sir Robert Phillinmore, Judge of the Admiralty Court in The
Par| enent Bel ge(1)-(though the ultinmte decision was revised
by the Court of Appeal in another point [vide(1880) 5 P. D
197] in dealing with the effect of a "Convention regul ating
Conmuni cati ons, by Post" signed and ratified in 1876 which
purported to confer upon Belgian mail streamers. inmmunity of
forei gn warships is appropriate :
“I'f the Crown had power without the authority
of parlianment by this treaty to order that the
Par| enent Bel ge should be entitled to all the
privileges of a ship of war, then the warrant,
which is prayed for against her as a wong-
doer on account of the collision,” cannot
i ssue, and the right of the subject, but for
this order unquestionable, to recover damages
for the injuries done to him by her is
ext i ngui shed.
This is a use of the treaty-nmmki ng prerogative
of the Crown which | believe to be without
precedent, and in principle contrary to the
l aws of the Constitution."
In Wal ker v. Baird(2) the Judicial Conmittee, affirmng the
deci sion of the Supreme Court of Newfoundl and, observed that
the plea of act of State raised in an action for trespass
against the Captain of a British fishery vessel who was
aut hori sed by the Commissioners of the Admiralty to
superintend the execution of an agreement between the
British Crown and the Republic of France, which provided
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that no new |obster factory shall be established on a
certain part of the coast of Newfoundland could not be
uphel d.

The Judicial Conmittee in Attorney-Ceneral for Canada V.
At t or ney- Gener al for Ontario and Ohers(3) made sorme
observations in the context of a rule applicable within the
British Enpire, which are pertinent

"I't will be essential to keep in nmind the
di stinction between (1) the formation, and (2)
t he per f or mance, of t he obl i gati ons

constituted by a treaty, using that word as
conprising any agreement between two or nore
sovereign ‘States. Wthin the British Enpire
there is a well-established rule that the
maki ng of “a treaty is an executive act, while
the performance of its obligations, if they
entail alteration of the existing donestic
law, requires legislative action. Unlike sone
ot her countri es,

(1) [1879] 4P.D. 129. (2) [1892] A.C. 491

(3) [1937] A.C. 326, 347.
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the, stipulations of a treaty duly ratified do
not within-the Enpire, by virtue of the treaty
al one, have the force of law. |If the nationa
executive, the CGovernnent of the day, decide
to incur the obligations of a treaty which
i nvolve alteration of |law they have to run the
ri sk of obtaining the assent of Parlianment to
t he necessary -~ statute or statutes.....
Par | i ament, no, doubt Ny has a
constitutional control over the executive
but it cannot be disputed that the creation of

the obligation.-. undertaken in treaties and
the assent to their formand quality are the
function of the executive al one. Once they

are created, while they bind the State as
agai nst t he ot her contracting parties,
Parliament may refuse to performthem and so
| eave the State in default.”
These observations are valid in the context of our
constitutional set up. By Art. 73, subject to the
provisions of the Constitution, the executive power of the
Union extends to the matters with respect to which the
Parlianment has power to make laws. Qur Constitution nakes
no- provision making legislation a condition of the entry
into an international treaty in times either of war or

peace. The executive power of the Union is vested in  the,
Pr esi dent and is exercisable in accordance with t he
Consti tution. The executive is qua the State conpetent to

represent the State in all matters international and nmay by
agreenent, convention or treaties incur obligations which in
international |aw are binding upon the State. But " t he-
obligations arising under the agreenent or treaties are not
by their own force binding upon Indian nationals. The power
to legislate in respect of treaties lies with the Parlianment
under Entries 10 and 14 of List | of the Seventh Schedul e.
But maki ng of |aw under that authority is necessary when the
treaty or agreement operates to restrict the rights of
citizens or others or nodifies the laws of the State. | f
the rights of the citizens or others which are justiciable
are not affected, no legislative nmeasure is needed to give
effect to the agreenent or treaty.

The argurment raised at the Bar that power to nake treaty or
to inplement a treaty, agreenent or convention wth a
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foreign State can only be exerci sed under authority of |aw,
proceeds upon a msreading of Art. 253. Article 253 occurs
in Ch. 1 of Part XI of the Constitution which deals wth
legislative relations: Distinction of Legislative Powers.
By Art. 245 the territorial operation of |egislative power
of the Parlianment and the State Legislatures is delimted,
and Art. 246 distributes |legislative power subject-w se
between the Parlianent and the State Legislatures. Articles
247, 249, 250, 252 and 253 enact sone of the exceptions to
the rule contained in Art. 246. "M effect of Art. 253 s
that if a treaty, agreement or convention with a foreign

State
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deals with a subject within the conpetence of the State
| egi sl ature, the Parlianent alone has notw thstanding Art.
246(3), the power to nake laws to inplenent the treaty,
agreenent or convention or any decision nade at any
international conference, association or other body. In
terns, the Article deals with' legislative power thereby
power is_ conferred upon the parlianent which it nay not
ot herwi se- _possess. But it does not seek- to circunscribe
the extent of the power conferred by Art. 73. [f, in
consequence of the exercise of executive power, rights of
the citizens or others are restricted or infringed, or |I|aws
are nodified, the exercise of power nust be supported by
| egi sl ati on: wher e there is no such restriction

infringenent of the right or nodification of the laws, the
executive is conpetent to exercise the power.

It may be recalled that cl. 3 (iv) of the Agreenent included

a covenant that the decision of the Tribunal  shall be
binding on ,both the Governnents. The power - of the
executive to enter into that covenant cannot  also be
chal | enged, and was not challenged. It was conceded that if

the contention based on Art.. 253 was not accepted, the
award of the Tribunal by majority of two (Judge Gunnar
Lagergren w th whom Anbassador  Nasrol | ah Entezam agreed) was
bi ndi ng upon the Governnent of India. It was accepted that
as an international agreenent  between the two St ates
represented by their executive Governnments it became binding
between the two States as expressly undertaken. No argument
was urged that there exist any grounds which may justify the
Union of India fromdeclining to inplenent the agreenment.
The award of the Tribunal has, it was conceded, to be
i mpl enented as an international obligation. Counsel who
represented the claimants, and clainmants who argued their

cases, before us: adopted an eminently fair —attitude. it was not

urged that the award was not bindi ng upon the Union

of India : their plea urged with noderation was that insofar
as the award affected the territorial limts of  India, it
required a constitutional anmendnent.

It was not suggested that apart fromthe claimto exercise
rights to nove freely throughout the territory of @ India
under Art. 19(1) (d), and to reside and settle in any  part
of the territory of India under Art. 19 (1) (e) any other
right of any individual citizens was likely to be infringed
by the inplenentation of the award. The nature of the
terrain of the disputed territory precludes any other claim
being made, There are no local residents, no private
property and no agriculture. For four nonths in the year it
is mostly under water, for the rest of the year it is marshy
| and. But it was clained that every individual citizen of
India is entitled to exercise the privileges under cls. (d)
and (e) of Art. 19(1) in respect of territory between the
boundary shown in Map 'A annexed to the award, and the
boundary delineated by Map ' C' which represents, in the view
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border between the two States, is Indian territory and
deprivation of the rights of the citizens under Art. 19 (1)
(d) & (e) can only be achieved if the cession of what is now
part of the territory of India be ceded under the sanction
of a constitutional anmendnent M. Linmaye petitioner in Wit
Petition No. 402 of 1968 clainmed that he nade an attenpt to
enter the territory which under the award falls "within the
Paki stan Border, and was prevented by the security police
fromentering that area. The only question to be determ ned
therefore is whether in inplementing the award, the.
executive Governnent is  ceding territory of India to
Paki st an.

I  have set out the terms of the agreenment and the disputes
raised by the two States in sone detail. A review of the
terns of the agreenent, the unani nous introductory part of
the award and the ternms of the agreement relating to the
i npl enentati on of the award and of the final award, nake it
abundantly ~clear that the dispute related to the boundary
between the two States : it was referred as a boundary
di spute, the respective clains urged were about the | ocation
of the boundary line, and the operative part of the award
decl ared the alignnment of the boundary, which has under the
terns of the agreenent relating to the procedure for
denmarcation to be filed by pillars on the alignnent.
Settlement of dispute which relates to the alignment of an
undefi ned boundary between two States involves no cession of
territory by either State. In the advice rendered to the
President in a reference made to this Court under Art. 143
inln Re : The Berubari Uninion and Exchange of ~ Encl aves(1)
this Court was called upon to determne the true nature of
the agreenment between the Prine Mnisters of India and
Paki stan-each Prime Mnister acting on behalf of hi s
Governnment Septenber 10, 1958, for a division of the
Berubari Union in the State of West Bengal and exchange of
certain encl aves- and whether [ the agreenent nay be
i mpl enented otherwi se than by a  constitutional anmendnent.
This Court held that the agreenent between the  two  Prine
Mnisters did not seek to interpret the Radcliffe Award or
to determ ne the boundary between the two States. It Was
agreed by the tw Prine Mnisters that —a part of the
Berubari Union which was allotted to India under that Award
and was in occupation of India was to be ceded to Pakistan,
and enclaves within Pakistan but in occupation of India de
lure were to be exchanged for simlar enclaves of Pakistan
within Indian territory. This Court advised the  President
that the appellant could be inplemented under the authority
of a constitutional amendnent only. The Parlianment /then
enacted the Constitution. (N nth Anendnent) Act, /1960,
assum ng power to inplenent the agreenment and the

(1) [1960] 3 S.C. R 250.
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two ot her agreenments dated October 23, 1959 and January 11
1960. Another matter arising out of those agreenents

between the tw Prine Mnisters was brought before this
Court by an appeal from an order passed by the H gh Court of
Calcutta in a wit petition : RamKishore Sen & Os. v.
Union of India and Os.(1). It was proposed pursuant to the
Constitution (N nth Amendnent) Act, 1960, to transfer, anong
other territory, a part of the village of Chilahati in the
occupation of the State of Wst Bengal in India. A petition
filed in the High Court of Calcutta challenging the validity
of the proposed transfer to Pakistan on the ground that
village Chilahati which was part of the Indian territory
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could not be transferred by the Governnent of India. The
H gh Court of Calcutta rejected the petition. |In appeal to
this Court it was urged, inter alia, that the disputed part
of the village Chilahati though allotted to Pakistan was not
delivered to Pakistan and had becone part of the State of

West Bengal, because it was being admnistered as if it
formed part of the territory of West Bengal wthin the
neaning of Entry 13 Part’A Sch. | as anended by the

Constitution (Amendment of the First & Fourth Schedul es)
Order-, 1950. The Court held that the proposed transfer of
a part of the village of Chilahati, which was allotted to
Paki stan under the Radcliffe Award but was not delivered,
and continued to remain adm nistered as a part of the State
of West Bengal ,was not constitutionally invalid.
In In Re : The Berubari Union and Exchange of Encl aves(2)
there was no question of-demarcati on of a di sputed boundary
it was a case of pure cession of Indian territory. Ram
Ki shore” Sen & Ors’ case(1l) which dealt, anong others, wth
the cession of 500 acres of Chilahati village related to
transfer " of territory which though tenporarily under
Indian administration had never become Indian territory.
The principle of the First Berubari case has no application
here and the principle of the Second Berubari case is
agai nst the contention raised by the clainmants.
But the claimants urge that by the alignment of the boundary
under the award, territory which is Indian is now declared
foreign territory, and it cannot be inplenented without the
authority of an anendnent nodifying the boundary of the
State of Gujarat in which is now'included the Rann of Kutch.
Now the alignment of the boundary under the award deviates
fromthe alignment clainmed by the Governnent of India before
the Tribunal in three in ran, respects which  have ' already
been set out. The Tribunal was of the view, on" a
consi deration of the maps produced, that there did not exist
at any time relevant to the proceedings a historically
recogni zed and wel | - est abl i shed
(1)[1966] 1 S.C. R 430
(2) [1960] 3 S.C R 250.
30 3
boundary in the, three sectors. About the Kanjarkot” Sector
the Chairman observed
"The evidence shows that Kutch did not make
any appearance in this area until 1946, and
then only abortive attenpts were nade by the
sons of the | essee, Node Sadi-Rau, to gothere
in order to collect Panchari. ~They reported
that they did not even dare to stay overni ght
in the place. While no specific evidence has
been submitted which proves any  activities
undertaken by Sind subjects in Pirol Valo Kun
the reports of the Kutch |essees “establish
that Sind inhabitants engaged in grazi ng
there.™
and further observed at p. 151
"In a sector bounded to the south by the
southern Iimt of Pirol Valo Kun, not only is
there a total absence of effective Kutch
activity, but there is a consistent exercise
of sovereign rights and duties by Sind autho-
rities, and activities of residents of Sind,
in one instance, taking the form of a
per manent settl enent at Shakur."
The territory in this sector is contiguous to and in fact is
an extension of the nmainland of Sind, and apart from the
survey maps there is no evidence that it is part of the
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Great Rann of Kutch. No serious argunent was advanced to

establish that on Kanjarkot, the Kutch State at any tine

exerci sed sovereign authority.

About the Dhara Banni and Chhad Bet Sector Judge Gunnar

Lagergren observed (at p. 141)
Y on the wevidence on record it my be
taken as positively established that, in this
century, prior to independence, outside Dhara
Banni and Chhad Bet (which will be treated
presently), t he police and crimna
jurisdiction of Sind authorities over disputed
territory extended, in the sector between the
eastern lloop and Dhara Banni, to Di ng,
Vi ghokot and Biar Bet. There is, however, no
evidence ~which affirmatively proves in a
concl usive fashion that the jurisdiction of
Sind police and Sind courts enconpassed areas
west of  the eastern |oop, or east of Chhad
Bet . Conversely, mno proof is offered that
Kut-ch ei ther ~ assunmed or exerci sed such
jurisdiction over any part of the disputed
territory (Il eaving aside Dhara Banni and Chhad
Bet)."
He again observed (at p. 144) :
"o /. | “deem it established that, for well
over one hundred years, ~the sole benefits
whi ch coul d be derived
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fromthose areas are enjoyed by inhabitants of
Sind. 1t is not suggested that the grazing as
such was subject to British taxation. Such

limted evidence as thereis onrecord seens,
however, to justify the assunption that the
task of maintaining |aw and order was dis-
charged by the Sind authorities-, it is not
even suggested that the authorities of Kutch
at any tine viewed such a task as formng part
of their duties......... What ever ot her
Gover nnent functions. were required’ with
respect to these outlying grazing grounds, on
which herds of cattle were fromtime to time
shepherded, were apparently —undertaken by
Sind. Thus, the births, deaths and epidem cs
occurring there were recorded by the taluka
office in Diplo. It is not shown that ~Kutch
at any tine established a thana on Chhad Bet."
He finally observed (at p. 151)

"The remai ni ng sector wthin the area
descri bed above in which authority, in /'this
instance exclusively for the protection of
activities of private, individuals, is shown
to have been displayed by Sind authorities in
a manner which is not sporadic but consistent
and effective, is Dhara Banni and Chhad Bet.
As stated earlier, the activities undertaken
by Kut ch in t hese ar eas cannot be
characterised as continuous and effective
exercise of jurisdiction. By contrast 9 the
presence of Sind in Dhara Banni and Chhad Bet
partakes of characteristics which, havi ng
regard to the topography of the territory and
t he desol ate character of t he adj acent
i nhabited region, conme as close to effective
peaceful occupation and di splay of Governnent
authority as may reasonably be expected in the
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ci rcunst ances. Both the inhabitants of Sind
who openly used the grazing grounds for over
one hundred years and the Sind authorities
must have acted on the basis that Dhara Bann
and Chhad Bet were Sind territory."
The claimants urged that the territory in this Sector
bel onged to the Kutch State and that clai mwas supported by
survey maps, correspondence between the officials of Kutch
State and the British Administration, assertions made in the
Annual Administration Reports for 75 years before 1947,
Statistical Abstracts relating to British India, Bonbay
Admi ni stration Reports Gazetteers, Menorandum on |ndian
States and a nunber of official publications, and by the
Resol uti on of the Governnent of Bonbay, dated
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February 24, 1914. It would be a fruitless exercise to
enter upon this historical material. The survey and ot her

maps do not Jay down a uniform or consistent alignment.
Macdonal d Survey _appears to align the boundary of Sind
towards the north even of Rahimki Bazar which is admittedly
on the mainland of Sind, and was never clainmed as part of
the Rann. This | ends support to the view that the Macdonal d
Sur vey report was rough, and was intended to be a
topographi cal map. -~ The maps prepared at the |later surveys

fol | ow, with some variations and rectifications, t he
Macdonal d Survey alignnent, but those survey maps also do
not indicate an  international boundary. About Pullan’s

Survey it may be observed that Pul l'anhinmsel f stated that he
had "carefully abstained fromlaying down" or suggesting a
boundary (vi de Resol ution of the Governnent of Bonbay July

3 and August 7, 1885). The attitude adopted by the
CGover nnent of Bonbay which is set out in the resolution
was that they "did not desire" that any "question of
boundaries in the Rann between the Province of Sind and
Kut ch" shoul d berai sed. Erskines Survey also is open to

the criticismthat as anofficer of the Sind Government he
made statenments in his letter, dated Novenber 23, 1905,
disowning any intention to determ ne the boundary of the
Rann, of Kutch. The nmaps prepared in the Erskine Survey
were not accepted as evidencing a boundary. Even the
Maharao of Kutch did not agree to accept the alignment. By
the resolution of 1914, it does appear that an attenpt ~ was
made to resolve the dispute about certain disputed pockets,
between the British authorities governing Sind and the
Maharao of Kutch. But a review of the correspondence of
1905, followed by erection of Pillars up to the western tri-
junction, and establishment of a customs |ine in 1934-
appear to suggest that the boundary east of the [ trijunction
was in a state of uncertainty. Conflicting clains were nade
fromtinme to time by the British authorities and the Maharao
of Kutch; and about the exercise of sovereign rights over
the areas nowin dispute the evidence is very scrappy and
di screpant . An. attenmpt to determine how far genera
statenments of claimand refusal thereof were applicable to
the sector nowin dispute would serve no wuseful purpose.
Different positions were adopted by the officers of the
CGovernment of |India according as the exigencies of a
particul ar situation demanded. The statenents or assertions
do not evidence an existing state of affairs; they were only
made to support or resist. clains then nade, or to serve
sone i mredi ate purpose. The claimants before us were unable
to pinpoint any definite and reliable piece of evidence
whi ch established the exercise of sovereign authority by the
Maharao of Kutch over the second sector.

It is true that the-territory of the entire State of Kutch
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nerged with the Domnion of India. That territory was
treated as | ndian,
3 06

territory and was at first governed as a separate
adm nistrative unit. But unless it be established that the
di sputed sectors were part of the Kutch State, no firm
concl usion can be drawn fromthe agreenent of nerger.
Undoubtedly the Governnent of India clained at all nateria
times the territory in Sectors (1) and (2). |In respect of
the Kanjarkot Sector there is no evidence of exercise of
sovereign authority by the Maharao of Kutch at any point of

time. The sector is _apparently contiguous to and an
extension of the mainland of Sind. It is not shown that it
has the characteristics of the Rann terrain. The Dhara

Banni and Chhad Bet Sector is also apparently an extension
of the mainland of Sind. There is no reliable evidence
about the enjoynent of the benefits of the land in the
Sector ~by the “inhabitants of  Kutch. Evi dence of the
exerci se /,of suzerainty by the Maharao of Kutch over that

Sect or is  also sadly |acking. The sector has nor e
pronounced features of the Rann terrain, but it appears also
to be contiguous to the mainland of Sind. Even granting

that the evidence about the exercise of sovereign authority
by the British authorities governing Sind since 1843 over
the Rann of Kutch is inconclusive, the claim by Indian
citizens to exercise fundanmental rights in respect of the
territory in that Sector may be entertained-only if it be
established that 'the territory is found to be originally
governed by the Maharao of Kutch. On that 'part of the
claim concrete evidence is wanting.

It was contended that the total area of Kutch according to
the Wiite Paper on Indian States was 17,249 square m|es out
of which the area of the Kutch nainland was 8,461  square
nmles and the bal ance was 8, 788 square niles which consists
of the Geat and Little Ranns of Kutch. In the Kutch
Admi ni stration Report for 1910-11 and thereafter the area of
Kutch was stated to be "7616 square mles" and it was stated
that "the Rann also belongs to the.Maharao". In 1931 a
correction was introduced that the area of the  State was
8249.5 square niles 'exclusive of the Rann of Kutch which
bel ongs to the Kutch State territory. The Bonbay
Admi ni stration Reports from 1871-72 to 1923-24 give varying
figures as the area of Kutch and nake a general statenent
that the Rann of Kutch belongs to the State. The statenent
in the Inperial Gazetteers of 1881, 1885, 1908, 1909 contain
ments about the areas which are so discrepant that no
reliance can be placed upon them Simlarly the recitals
about the extent of the Rann, in the Gazetteers of _the-
Bonbay Presidency are also inprecise. The only safe
conclusion that can be drawn fromthese docunments s/ that
the Rann was part of Kutch State but do not “lend any
assistance in determ ning the northern boundary of the Rann
30 7

It is stated in the affidavit of M. Dholakia that the area
of the Kutch District was 16567.3 square mles inclusive  of
9000 square mles of Rann territory. But evidently the area
of the Rann is a rough estimate.

In the Census of 1941 the area of Kutch was shown as 8,461
square mles and in 1951 Census as 16,724 square mles
inclusive of Rann. There is no evidence that the figures
are based upon any precise survey in the context of an
accept ed boundary.

The Census of 1961 shows that there were 171 residents in
the Chhad Bet. But these consist exclusively of the Border
Guards posted in that area. It is conceded that there is no

St ate
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| ocal population in Chhad Bet and Dhara Banni. The
i nclusion of Chhad Bet in the area within a polling station
for the 1967 GCeneral Elections also supports nerely an
assertion that it was claimed to be Indian territory. It is
not evidence of the fact that it was territory over which
the Maharao of Kutch exerci sed sovereign rights and which by
nerger of the territory becane Indian territory.

The evidence on which reliance was nainly placed in support
of the claimwas the conflicting alignments in the survey
and other maps, the clainms made by the Maharao of Kutch aid
the Governnent of India which were not accepted. Exer ci se
of de facto authority over the territory in the sectors
after the disputes took concrete formis evidence of an
assertion nmerely and not evidence of pre-existing sovereign
rights. The merger of the State of Kutch with the Doninion
of India does not result in vesting of sovereign authority
over the territory of the two sectors, unless the suzerainty
of the State of Kutch-is established. The boundary between
the two 'States was indefinite and by the award of the
Tri bunal ‘' the true boundary of India and Pakistan is
determ ned: the award does not purport to, nor does it
operate as giving rise to, an obligation to cede Indian
territory.

The two inlets which practically encircle Nagar Parkar are
declared to be within Pakistan Border on the ground that it
would be inequitable to recognise those inlets as foreign

territory. It was said by the Chairnman of the Tribunal that
the existence of such foreign territory may be "conducive to
friction and conflict". Regarding the two inlets the

position is different since the ultimte decision of the
Tribunal is founded on considerati ons of expedi ency and not
on strict determ nation of rights. W have no power to sit
in appeal over the decision of the Tribunal. The ground on
which the award is made against the claim nade by the
Governnment of India does not strengthen the rights of the
claimants to relief. Unless there is evidence to show that
the inlets were territory over which the Maharao of Kutch
had sovereign rights, acceptance of the award is not
required to be inmplenented by a constitutional ~ anmendnent.
The total area of the inlets, we are
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i nfornmed by counsel on both sides, does not exceed 25 square
mles. 1In the turbulent tinmes which preceded the occupation

of Sind by the East India Conpany in 1843 or even thereafter
it is wunlikely that any authority was exercised by the
Maharao of Kutch over these inlets. It appears from sone
of the mps that at the extremties the inlets are very
narrow : and roads cross these inlets from Nagar Parkar
which is of the shape of a penninsula into the mainland of
Sind. It is difficult to accept that at any time effective
sovereign authority could have been exercised over  these
inlets by the Maharao of Kutch. There is no evidence of
exerci se of any such right, before or after the occupation
of Sind. There being no evidence of exercise of sovereign
authority by the Maharao of Kutch, this Court cannot treat
it as part of Indian territory.

On the view the claimnade by the claimants that in inple-
menting the award of the International Tribunal an attenpt
is made to cede any part of the territory which formed part
of the State of Kutch before 1948, or was in de facto
occupation and in respect of which sovereign authority was
exerci sed by the Maharao of Kutch. The award does no nore
than define on the surface of the earth a boundary which has
at all material tines remained indefinite, because of the
nature of the terrain, the shifting nature of the border of
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what was called Rann, the highly discrepant and conflicting
clains nade fromtinme to tinme by the British authorities as
well as the Kutch State authorities before the State nerged
with the Domnion of India in 1948, and the persistent
refusal of the British authorities, though there were
several occasions to demarcate the boundary between Sind and
t he Rann of Kutch.

The appeal and the wits are dism ssed.

There will be no order as to costs in the appeals and the
wit petitions.
R K P.S.

L7Sup. Cl / 69- 2, 500- 27- 2- 70- G PF.
R K. P.S. Appeals and petitions disnm ssed.
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