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PETI TI ONER
RAM NATH | NTERNATI ONAL CONSTRUCTI ON PVT. LTD.

Vs.

RESPONDENT:
STATE OF U. P.

DATE OF JUDGVENT: 21/ 10/ 1997

BENCH
SUJATA V. MANCHAR, D.P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
[with Cvil Appeal No 7375 of 1997 [arising out of SLP[c)
No. 20055 of 1997 (cc 6248/ 97}]
JUDGMENT
Ms. Sujata V. Manohar, J.

Delay in filing S:L.P.(c) No. 20055 /97 (cc 6248) is
condoned.

Leave in both the petitions is granted.

These cross appeal s arise from a common judgnment of the
Al 'l ahabad Hi gh Court. For the sake of convenience, the
appellant, Ms. Ram Nath International Construction Pvt.
Ltd., in the appeal arising fromS./L.P.(C No. 4328 of 1997
is referred to as the appellant while the State of UP. is
referred to as the respondent.

The appellant entered into an agreenentt with the
respondent dated 17.2.1989 for the work o lining of the
Upper Ganga Canal from kilometres 189.50 to 197.00  at
Gesupur in Bul andshahr. The total amount —payable to - the
appel | ant under the agreenent was Rs. 4,81,4,312. dause 32
of the tender which related to "Extra Itens" stated, "Extra
terns of work shall not vitiate the ~contract. The
contractor shall be bound to execute extra itens of work as
directed by the Engi neer Incharge. The rates of extra itemns
are to be nmutually agreed". Cause 51 which  provides for
arbitration is as foll ows:

" ARBI TRATI ON

All the disputes in respect of

which the decision has not been

final and concl usive shall be

referred for arbitration to a sole

arbitrator appointed as follows.

The arbitration shall be conducted

in accordance with the provisions

of the Indian Arbitration Act, 1940

or any statutory nmodi fication

t her eof . The decision of the

arbitrator shall be final and

binding on the parties thereto.

The arbitrator shall deternine the

amount of costs of arbitration to

be awarded to either parties.
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Per f or mance under t he contract

shal | conti nue during t he

arbitration proceedi ngs and

paynments due to the contractor by

the owner shall not be wthheld

unl ess they are the subject matter

of the arbitration proceedings.

Al award shall be in witing and

in case of awards amobunting to Rs.

100 | akhs above, such awards shal

state reasons for the amount s

awar ded.

Neither party is entitled to bring

a claim to arbitration if the

arbitrator has not been appointed

before the expiration of thirty

days after def ect liability

period."

Di sput es arose between the appel |l ant and the respondent
in connection wth the execution of the work specified in
the tender as also in relation to paynent for extra itens of
wor k. Utimtely by an Ofice Menorandum dated Cctober 4,
1992 di sputes between the parties were referred to the sole
arbitration of Shri” Thakur Das, Chief Engineer, Design and
Research, |.D. U P.; Lucknow. The terms of reference as
recorded in the O fice Menmorandum are as foll ows: -

"as such Shri | Thakur Das, Chief

Engi neer, Design and Resear ch,

lI.D., UP., Lucknow is her eby

appointed as Arbitrator for the

following clains as raised by the

contractor vide his letter dated

13.12.1991 against the agreenent

No. B2- 02A- 033 dat ed 17.2.1989

according to para 51 of the

Agr eenent .
i) Rate for extra item of  earth
work beyond |ip cutting in reach

km 189.50 to km 190. 70.

ii) Bailing out of standing water:

iii) Earth work beyond lip cutting

in reach km190.70 to km 197.00.

iv) Clains of idle Iabour due to

non supply of cenment."

The arbitrator has given a detailed speaking award
dated 23.5.1994 under which, inter alia, in respect of the
extra item of earth work beyond |lip cutting in reach km
189.50 to km 190.70. the arbitrator has awarded a sum of Rs.
72.22.740/. The arbitrator has al so awarded to the appell ant
interest at the rate of 18% per annumon the total anount of
claim(Rs. 1,71,11,208/-) with effect from1.1.1991 to the
date of the award and further interest at the rate of 6% per
annum of the said amount fromthe date of the award till the
date of the decree or paynent whichever is earlier

The appellant applied for a decree in terns of the
award while the respondent filed objections. The District
Judge granted decree in terms of the award. |In the appea
which was filed before the H gh Court, the Hi gh Court has,
inter alia. disallowed the claimfor extra earth work beyond
l[ip cutting in the reach 189.50 to 190.70 knms. on the ground
that the arbitrator travelled beyond the scope of his

reference in granting the said anpunt. The appeal of the
appel | ant before wus challenged this finding of the High
Court . The respondent in its cross appeal has chall enged

the award of interest by the arbitrator at the rate of 18%
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per annum for 1.1.1991 to the date of the award.

The first itemof dispute relates to the work of
excavating the canal section fromknms. 189,50 to kns. 190.70
in addition to the earth work involved in lip cutting for
this section and lining it. According to the respondent, in
the Techni cal Speci fications annexed to the contract,
paragraph 2.09.01 stated that fromknms. 190.70 to kns. 197
earth work involved is in lip cutting; and fromkns. 189.5
to kms.190.7 whole of the anal section is to be excavated.
In the pre-bid conference which was held, the minutes of the

nmeeting record that departmental rmachines will be working
from kns.190.7 to kns. 197. The canal cross section
available will be irregular and the contractor will have to

excavate the remmining quantity to the dinensions shown.
Bet ween kms. 189.5 and- kns. 190.7 whol e of the canal cross
section is to be excavated below ground level by the
contractor. The respondent contends that excavating the
canal is ‘not extra work. But the rate for this work is not
speci fied anywhere.  Bill of Quantity, which is al so annexed
to the contract specified the rates for different kinds of
wor k which the contractor has to carry out. Itemat S. No.1
provi des for paynment at the rate of Rs. 19/- per cubic netre
of earth for "the earth work in lip cutting, transportation
in enbanknent or spoil” bank including all lead Ilifts
nmechani cal conpacti on, dr essi ng, dewat eri ng as per
speci fication". The rate for the work of excavation of the
canal does not appear to be specified. The respondent
contended before the arbitrator that paynent at the rate of
Rs. 19/- per cubic netre covered every kind of earth work
and not just the earth work involved in lipcutting. Wile
according to the appellant, this was extra work for which
paynment had not been specified and had to be agreed upon
There was clearly a dispute on the issue and the reference
to arbitration clearly covers this dispute. The first item
of Office Memrandumreferring the dispute to arbitration
relates to rate for extra work of earth work beyond Ilip
cutting in the reach kns. 189.50 to Kms. 190.70. In view of
the fact that this dispute was expressly referred to
arbitration, we fail to see how it can be said that the
decision on this dispute by the arbitrator-is beyond the
scope of the reference. Both parties argued this question
before the arbitrator. The arbitrator has given a speaking
award giving detailed reasons why he considers this work as
extra work for which paynment is required to be nade to the
contractor. W are not examning the  correctness or
ot herwi se of the conclusion reached by the arbitrator. It
is a mtter of interpretation of the contract and was
referred by the parties to arbitration. The H gh Court was
not right in comng to the conclusion that this dispute was
beyond the scope of the reference to arbitration

The other dispute between the parties relates to the
award by the arbitrator of interest for the period 1.1.1991
till the date of the award. The appellant has very fairly
conceded that the arbitrator has no jurisdiction to grant
any interest for the pre-reference period. Cause 1.18 of
the Techni cal Speci fications annexed to the contract
provi des as foll ows:

"No claim for interest or damage

wil | be ent ert ai ned by t he

CGovernment with respect to any

noney or bal ance which may be |ying

with the Governnent or nmy becone

due oW ng to any di sput e,

di fference or m sunder st andi ng

bet ween the Engi neer-in-Charge on
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the one hand and the contractor on

the other hand or wth respect to

any del ay on the part of the

Engi neer-i n- Char ge in maki ng

periodi cal or final paynment or in

any other respect whatsoever."

Clause 51 of the contract which deals with arbitration
provides that all the disputes or differences in respect of
whi ch the decision has not been final shall be referred for
arbitration to a Sole arbitrator as specified therein.
Neither Clause 1.18 of the Technical Specification nor
cl ause 51 excludes the jurisdiction of the arbitrator to
ward interest pendente lite. As far back as in 1992 a
constitution Bench of this. Court in the case of Secretary,
Irrigation Departnent, ~CGovernment of Orissa & Os. vs. GC
Roy (1992 1 SCC 508), considered an arbitrator’s power to
award interest pendentelite. It held that when the terns
of the arbitrati on agreenent did not excl ude the
jurisdiction of the arbitrator’ to entertain a claim for
interest the arbitrator was conpetent to award interest
pendente lite. H s power was anal ogous to the power of the
court under Section 34 of the Civil Procedure Code to award
interest in order to do conplete justice between the
parties. In paragraph 43 of the wsaid judgment, the
Constitution Bench/ has enunerated the principles for grant
of interest pendente lite by the arbitrator. I nt erest
pendente lite is not a nmatter of ~substantive law Ilike
interest for the period anterior to reference (pre-reference
period). The power to award interest pendente lite has to e
inferred on the anal ogy of section 34 of the Civil Procedure
Code for doing conplete justice between the parties. This
deci sion has been followed in many subsequent case. e
such decision shown to wus is Sudhir Brothers vs. Delhi
Devel opnent Authority & Anr. (1996 1 SCC 32), where this
court observed that the decision in G C. Roy' s case (supra)
holds the field as far as interest pendente lite is
concer ned. The respondent, however, relied upon a decision
of this Court in Durga Ram Parsad vs. Governnent of Andhra
Pradesh (1995 1 SCC 418). The substantial body of the
judgrment deals with the power of ‘the arbitrator to grant
interest for the pre-reference period. The judgment has
also relied upon GC Roy’'s case (supra) for interest
pendente lite. However, in the last ©paragraph of the
judgrment the Court has declined to grant interest for the
pre-reference period as also i nterest- pendente lite.
Presunmably this is because of clause 69 of the contract
which is set out in paragraph 3 of the judgment although no
reasons are given in the judgnent for excluding interest
pendente lite. In the present case, however, we / have
produced cl ause 1.18 on which the respondent is relying. In
our view this clause does not debar an arbitrator from
granting interest during the pendency of the reference if,
in his discretion, he considers it appropriate to award it.
As is held by the Constitution Bench in the case of G C Roy
(supra), the power of the arbitrator to grant interest
pendente lite is based on principles anal ogous to Section 34
of the Civil Procedure Code. Such interest is granted by
the arbitrator in order to do conplete justice between the
parties. This is not a matter of substantive law as is the
case regarding the arbitrator’s power to grant interest for
the pre-reference period. Whet her interest should be
awar ded pendente lite or not is a natter of discretion for
the court or the arbitrator. When parties go before an
arbitrator, they expect that the disputes wll be decided
had the decision been of a court of [|aw Hence the
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arbitrator can exercise a power anal ogous to the power given
to the courts under Section 34 of the Cvil Procedure Code.
The appellant is, therefore, entitled to interest on the
princi pal ambunt awarded by the arbitrator fromthe date of

the reference till the date of the award. The appellant is,
however, not entitled to any interest for the pre-reference
peri od.

In the prenises the appeal arising out of S.L.P. (c)
No. 4328/1997 is allowed save and except that the appell ant
will not be entitled to any interest on the principal anount
awarded prior to the arbitrator entering upon the reference.
The appeal of the respondent is disnmssed with the above
nmodi fi cati on. There wi Il however, be no order as to
costs.




