http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER:
RAVA SHANKAR

Vs.

RESPONDENT:
STATE OF HARYANA

DATE OF JUDGVENT: 03/ 09/ 1996

BENCH:
KURDUKAR S. P. (J)
BENCH

KURDUKAR S. P. (J)
MUKHERIEE M K. (J)

Cl TATI O\
JT 1996 (7) 651 1996 SCALE (6)326

ACT:

HEADNOTE:

JUDGVENT:
WTH
CRI M NAL APPEAL NO. 349 OF 1996
Ranbir Singh & Os.
V.
State of Haryana
JUDGMENT
S. P. KURDUKAR, J.

A small incident of takingia turn wthout giving any
signal by the driver of the three wheeler had initially |ed
to a wordy exchange between Raghbir Singh (PW 2) and his
brot her Satbir who were riding on a scooter and Ranbir Singh
(A-1) who was driving the three wheeler. Odinarily, this
i nci dent should have ended at that stage but Raghbir Singh
(PW2) after reaching the Forest Departnent at Hi sar where
he was working, cane back with his friends to the place of
first incident and thereafter again there was exchange of
hot words between these two groups which led to the assault
by Ranbir Singh causing death of Ajit Singh.

2. The broad facts of the prosecution case may be
sunmari sed as under:

On 10th My, 1991 at about 7.30 a.m Raghbir Singh (PW
2) and his brother Satbir were going to the [Forest
Department at Hisar on a scooter. At the sane tine, a three
wheel er driven by Ranbir Singh (A1) was goi ng ahead of the
scooter. A-1 wthout giving any indication took a right
turn; however, Raghbir Singh (PW2) skillfully avoided the
accident with great difficulty. There was an altercation
between the scooterist and the driver of the three wheeler
who called his brother Rama Shankar (A-2) and Vinod (A-3).
However, this incident ended there only and thereafter
scooterist left for their office. This incident was reported
to Ured Singh, the officer in the Forest Departnent and
thereafter Raghbir Singh (PW 2), Ranphal (PW3) and Ured
Si ngh came to the place where the first incident took place.
Al the three accused (appellants) were then standing at the
pl ace of Ist incident. Raghbir Singh (PW 2), and his
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conpani ons advised A-1 to drive the three wheel er cautiously
so that accident is avoided. In the nean tine, Ajit Singh
(since deceased), a Peon in the Forest Departnent, reached
there. Both the groups then got involved in heated exchange
of words and thereafter A-1 suddenly inflicted two knife
blows on Ajit Singh who resultantly fell down. A-2 gave a
lathi blow on Raghbir Singh (PW 2) whereas A-3 inflicted
knife blow on Ram Phal (PW3). The injured raised an alarm
wher eupon Jaswant Singh came there with his car. Al the
accused in the mean time fled away wth their weapons.
Raghbir Singh (PW2) and Ranphal (PW3) who had sustai ned
the injuries were renoved to the hospital at Hisar. Ait
Singh died on the spot. Statement of Raghbir Singh (PW2)
recorded at about 11.45 a.m was treated as an FIR The
Investigating Oficer, “thereafter went to the place of
i ncident and held the inquest panchnama, spot panchnama and
recorded the statements of ~injured persons and other
Wi t nesses. The _—accused on 11th My, 1991 surrendered in the
Court and they were fornally showmn arrested on 13th My,
1991. After conpleting the necessary investigation, all the
three accused were put up for trial for offences punishable
under Sections 302, 302/34, 384, 324/34,323 and 323/34 | PC.
To be nmnore precise, “A-1 was charged under Section 302, A-2
and A-3 under Section 302/34, A-3 under Section 307, A1 and
A-2 under Section/307/34 IPC, A-2 under Section 323 |IPC and
A-1 and A-3 under Section 323/34 of the lndian Penal Code.

Al the three accused pleaded not guilty to the charges
and clainmed to be tried.

3. The prosecution in support of its case exam ned as many
as nine witnesses. O them Raghbir Singh (PW2) and Ranpha
(PW3) are the injured eye wtnesses. Dr. S K Mdi (PW1)
held the autopsy on the dead body of = Ajit Singh. He al so
exam ned the two injured eye witnesses on 10th May, 1991 and
issued the injury certificates thereof. There 1is also
evidence relating to the disclosure statenent nmade by A-2
which led to the recovery of a knife under Section 27 of the
Evi dence Act.

4, The | earned Sessions Judge, Hisar on appraisal of ora
and docunentary evi dence on record by his judgnent and order
dated 8th Decenber, 1992 found A-1 guilty of an offence of
murder of Ajit Singh punishable under Section 302 of the
I ndi an Penal Code. As also for the sane nurder found A-2 and
A-3 guilty wth the aid of Section 34 of the Indian Pena
Code and convicted themfor life inprisonment and a fine of
Rs.2,000/-. In default, to wundergo RI for six nonths. Al
the three accused ware also found guilty for an - offence
puni shabl e under Sections 324/34 and 323/34 |1PC and
sentenced them to suffer Rl for one year and six nonths
respectively. Al substantive sentences were directed to run
concurrently.

Aggrieved by the aforesaid judgnment and “order of
convi ction passed by learned Sessions Judge, all the three
accused preferred a crimnal appeal before the Punjab &
Haryana Hi gh Court at Chandi garh. The | earned Divi si on Bench
vide its judgment and order dated July 20, 1995, dism ssed
the said appeal. It is against this judgnent and order
passed by the Hi gh Court, A-2 has filed Crimnal Appeal No.
348/ 96 whereas A-1 and A-3 have filed Crimnal Appeal No.
349/96. Since both these appeals arise out of a conmon
j udgrment passed by the Punjab & Haryana High Court, they
were heard together and are being disposed of by this
j udgrent .

5. At the outset, it may be stated that |earned Advocates
appearing in support of both these appeals did not and could
not challenge the fact that Ajit Singh died a homicida
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death. W have gone through the evidence of Dr. S K Mdi (PW
1) and the post nortem examination report and we are
satisfied that the cause of death given by Dr. S. K Mdi (PW
1) suffers fromno infirmty. Both the courts bel ow have,

therefore, rightly held that Ajit Singh died a homcidal

death because of injuries sustained by him during the
i ncident that took place on 10th May, 1991.

6. As stated wearlier, the prosecution case principally
rested on the evidence of two injured eye witnesses nanely
Raghbir Singh (PW2) and Ram Phal (PW3). Raghbir Singh (PW
2) is the de facto informant who in his evidence has
narrated the first incident where he and Satbir had wordy
quarrel with Ranbir Singh (A-1) who took a right turn of his
three wheeler wthout giving any indication/signal which
could have led to a serious accident but for his applying
the brakes, luckily saved therefrom At that point of tine,

A-2 and A-3 also cane to the place of incident. Nothing
unt oward happened at that stage. Raghbir Singh (PW2) and
Satbir thereafter went to the office of Forest Departnent

and told  about the incident to the superior officer Ured
Si ngh. Raghbir— Singh (PW2) then stated that he, Satbir and
Ured Singh canme to the place of incident. In the nmean tine,

Ajit Singh (since deceased) also joined them There was
again heated exchange of words between  the two groups and
suddenly A-1 took out the knife and assaulted Ajit Singh. He
then stated that Rama Shankar (A-2) gave a lathi blowto
him Vinod (A-3) assaulted Ram Phal” (PW -3) causing an
incised injury. Ram Phal (PW3) has substantially supported
the evidence of Raghbir Singh (PW2) in identical terms. In
our opinion, it is not necessary to reproduce the same.

7. It is true that both the courts below have attributed
comon intention to A-2 and A-3 for the substantive offence
of murder of Ajit Singh punishable under Section 302 of the
I ndian Penal Code. Ordinarily, in an _appeal under article
136 of the Constitution, this Court would not be justified
ininterfering with the finding off fact. However, after

goi ng through the inpugned judgrment as well as the /judgnent

rendered by the Sessions Judge, Hsar, we are of the
consi dered view that both the courts bel ow have conmitted a
material illegality and error while appreciating the
evi dence of Raghbir Singh (PW?2) and Ramphal (PW3) while
attributing common intention to A-2 and A-3 under Section 34
of the Indian Penal Code in respect of nurder of Ajit Singh.

As indicated above, Raghbir Singh (PW2) after going to his
office (Forest Departnent) narrated incident to Uned Singh
and thereafter cane to the place cf incident alongwith them
and then the quarrel started which had ended in nurderous
assault on Ajit Singh. Ait Singh was not a party to the
first incident but he joined on his own at a later stage in
the second incident. There is nothing in the evidence of

ei ther Raghbir Singh (PW 2) or Ramphal (PW3) which would
enabl e the Court to draw an inference of conmon intention on
the part of A-2 and A-3 to commit rmurder of Alit Singh. It

is the conplainant party which came on its own. It is not

the case of any of the injured eye witnesses that all the
three accused were going towards the Forest Ofice where
Raghbir Singh (PW2) was working to seek his explanation.

Al the three accused were standing at the place of first

incident. It was only the conplainant party which returned
thereafter had wordy exchange between them All of a sudden
A-1 caused stab injuries to Ait Singh. The first incident

itself happened without any preneditation. Infact A-2 and A-

3 joined A-1 at a later stage. It is in these circunstances
if the evidence of Raghbir Singh (PW2) and Ranphal (PW 3)

is scrutinized, it is very difficult to conme to a concl usion




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 4 of 5
that A-2 and A-3 shared the conmmon intention with A1 to
conmit the nurder of Ajit Singh. It is well settled that

conmon intention can develop on the spur of the nmonment but
the prosecution evidence is too short to cone to that
conclusion. It ever the case of both these injured eye
wi tnesses that the accused persons had thrown a chall enge
and therefore, they were waiting at the place of Ist
incident. It was the conplainant party which canme to the
place of incident within a short tinme with Ured Singh and
thereafter Ajit Singh joined them It is in these
circunmstances we are of the considered view that no conmon
intention as regards comritting the rmurder of Ajit Singh
could be attributed to A-2 and A-3. This vital circunstance
it appears was not brought to the notice of the H gh Court.
We, therefore, hold that there was no conmmon intention on
the part of A-2 and A-3 to commit the nmurder of Ajit Singh

Resultantly, it must follow that conviction of A-2 and A-3
under Section 302 read with 34 of the Indian Penal Code is
unsust ai nabl e.

8. Learned counsel for the A-1, however, urged that even
A-1 also —could not be convicted under Section 302 of the
I ndi an Penal Code. He urged that the quarrel between the two
groups took place all” of a sudden wi thout any preneditation
or pre-concert and, therefore, the conviction of A-1 under
Section 302 of the/Indian Penal Code is unsustainable and at
the nost, he could be held liable under Section 304 part 11
of the Indian Penal Code. In support of this contention

| earned counsel urged that deceased had no concern with the
quarrel and therefore, there was no intention to comrmit his
murder. W are not inpressed by this subm ssion because A-1
infact assaulted Ajit Singh with a knife on a vital part of
the body and as a result thereof, he died on the spot. W,
therefore, see no nmerit in the contention raised on behalf
of A-1. The conviction of the A1 -under Section 302
sinpliciter recorded by the courts belowis |legal and calls
for no interference.

9. Learned counsel for the appellants while assailing the
conviction of the appellants under section 324 read with 34
and Section 383 read with 34 of the Indian Penal Code for
causing injuries to Raghbir Singh (PW2) and Ramphal (PW 3)
urged that both these w tnesses have deposed fal sely agai nst
themto take revenge of the first incident. It was then
urged that assum ng that the appellants were guilty of these
of fences, the sentences awarded to them are too harsh-and
di sproportionate and be altered to the peri od of
i mpri sonnent already undergone. W have given our carefu

thought to this subnission and in our opinion; having regard
to the nature of injuries sustained by Raghbir Singh (PW?2)
and Ramphal (PW3), no reduction in the sentences for any of
these appellants is called for.

10. In the result, Criminal Appeal No. 348/967is partly
all owed. Conviction of A-2 wunder Section 302/34 of the
I ndi an Penal Code is quashed and set aside. However, his
convi ction under Section 383 read with 34 of tho Indian
Penal Code is confirned.

Crimnal Appeal No. 349/96 filed by A1 and A3 is
partly allowed to the extent that the conviction of A-3
under Section 302/34 of the Indian Penal Code is quashed and
set aside. However, conviction t A-3 under Section 324 read
with 34 of IPCis confirmed. The appeal of Ranbir Singh (A-
1) against his convictions and sentences under Sections 302,
324 read with 34 and S.S read with 34 of the Indian Pena
Code are confirnmed. The appellants who are on bail to
surrender to their bailbonds to serve out the renaining
peri od of sentences.
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