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Levy of additional duty of custons under Section 3 (1)
of the Custonms Act, 1975 on inport of asbestos fibre is
chall enged by the appellants in these appeals by specia
| eave.

The appellants, who wuse asbestos fibre as a raw
material, inported the sane into India. W are in these
cases concerned wth the inports nade prior to the vyear
1986. On the inmport so nmade the department sought to raise
a demand of additional duty of customs under Section 3 (1)
of the said Act. The appellants represented that on a
correct interpretation no duty was payable inasnmuch as
asbestos fibre which was inported had not been nmanufactured
or produced but was a natural mneral and thus no duty was
| evi abl e. The Collector, Central — Exci se, Hyder abad,
however, issued a trade notice on 3rd August, 1997 taking
the view that asbestos fibre as processed and graded had a
di stinct character differing from asbestos rock and the said
itemwas covered within Tariff Item?22 (F) of the Excise Act
and on the sane there was a liability to pay the duty of
exci se. The CGovernnent of India and the Mnistry of Finance
also informed the appellants, namely, Hyderabad Asbestos
Cenent Products vide Mnistry of Finances letter dated 17th
August, 1997 that the process by which the asbestos  fibre
was obtai ned was a process of manufacture and the said item
correctly fell within Tariff Item22 (F) of the 1st Schedul e
to the Excise Act. The consequence of this was that the
demand under Section 3 (1) of the said Act was raised
because the inported item nanely, asbestos fibre was
regarded as an article which was liable to duty of excise
under the Excise Act.

The appellants then filed various wit petitions
before the High Court of Delhi. The main contention of the
appel l ants was that the asbestos fibre which was inported
had not been manufactured or produced and, under Section 3
(1) of the Custons Tariff Act, additional duty of custons
could be levied only if the article which is inported is one
whi ch i s produced and manufactured in India and is liable to
paynment of excise duty. The subnission was that asbestos
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fibre had not undergone any nmanufacturing or other process
and, therefore, no additional duty could be charged.

The High Court dism ssed the wit petitions by
accepting the contention of the respondents that extracting
or renoving the asbestos fibre fromthe rock anobunted to
manuf acturing process being undertaken and, therefore,
excise duty was leviable and, as a result t her eof
additional duty under Section 3(1) of the Tariff Act could
be i mposed on the inport of the asbestos fibre into India.

These appeals by special |eave were first heard by a
Bench of three Judges. ‘After exam ning the material relied
upon by the High Court and also by referring to Encycl opedi a

of Nat ural  Chemical Anal ysis, Vol . 1| and Brussel s
Nonencl ature the bench in its decision reported as Hyderabad
I ndustries Ltd. and Another-Versus Union of India and

O hers ~[(1995) 5 Suprenme Court Cases 338] at page 342
observed as foll ows:

We —are satisfied upon the material placed before us,
as indicated in the judgment under appeal quoted above, that
all that the appellants in Cvil Appeal No.1354 of 1980 do
is to separate the ashbestos fibre fromthe rock in which it
is enbedded by manual and nechani cal neans. The asbestos
that is so renmobved fromthe parent rock is in every respect
the asbestos that was enbedded in~ it. No process of
manufacture can be' said to have been enployed by the
appel lants nor is anewor a distinct commodity realised
t heref rom

The bench also referred to the judgnent of this Court
in Mnerals and Metals Trading Corpn. O India Ltd. Vs.
Union of India [(1972) 2 SCC 620] and Mti Laminators (P)
Ltd. Vs. CCE [(1995) 3 SCC 23] and held as foll ows:

Assuming that Tariff Item?22-F, when it refers to
asbestos fibre and yarn, covers asbhestos fibre that '/ has
been separated from its parent rock in the manner
af orementi oned, such asbestos fibre is not the result of a
process of manufacture, it is not a new and comrercially
identifiable article and it is, therefore, not Iliable to
exci se duty.

What all the appellants inport is, it-is not disputed,
asbestos fibre that has been separated fromits parent rock
in the manner aforenentioned.

An argunent had been raised on behal f of the Union of
India to the effect that the asbestos fibre inported by the
appel l ant was exigible to additional duty regardl ess of the
fact that it was not produced as a result of manufacture
and, therefore, not exigible to excise duty. |In support of
this contention reliance was placed on this Courts judgnent
in Khandel wal Metal & Engineering Wrrks Vs. Union of India
[(1985) 3 SCC 620]. After discussing the said judgnent the
Bench was of the viewthat the decision in the case of
Khandel wal Metal & Engi neering Wrks required consideration
by a larger bench. It is pursuant to this direction that
this Bench has been constituted.

Sh. C S Vai dyanat han, the Ilearned Additiona
Solicitor General, sought to contend that the H gh Court was
right in conming to the conclusion that the separation of
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asbestos fibre from the parent rock was as a result of
process of nanufacture and, therefore, excise duty was
leviable and even if it was not manufactured or produced
exci se duty was leviable under Tariff Item?22 F

The aforesaid question had been considered at Iength
and decided against the revenue in this very case when it
was heard by the Three Judge Bench in the reported decision
referred to hereinabove. The conclusion which was arrived
at was that separation of asbestos fibre from the parent
rock was not the result of process of manufacture and was
not a new and commercially viable article and was not,
therefore, liable to excise duty. The question regarding
the exigibility of asbestos fibre to excise duty under
Tariff Item 22-F thus stands concluded by the said deci sion.
The Union of India cannot be allowed to re-agitate the
guestion which already stands decided. VWhat has been
referred ‘to this bench is whether the decision in the case
of Khandel'wal “Engi neering requires reconsideration. This is
the only —aspect” of the case to which we have to address
our sel ves. In doing so we proceed on the basis that it
stands concluded that the asbestos fibre which was inported
had not undergone any process of manufacture and was not
liable to excise duty.

Chapter V of the Custons Act, 1962 deals with |evy of
and exenption from custonms duty. ~Section 12 which is
contained in this Chapter reads as foll ows:

SECTION 12. Dutiable goods - (1) Except as otherw se
provided in this Act, or _any other law for the tine being in
force, duties of custons shall be |evied at such rates as
may be specified under [the Custons Tariff Act, 1975 (51 of
1975)], or any other law for the time being in force, on
goods inported into, or exported from  India.

[(2) The provisions of such<section (1) shall 'apply in
respect of all goods bel onging to Governnent as they /apply
in respect of goods not bel onging to Governmnent. ]

The Custons Tariff Act, 1975 was enacted so as to
consolidate and anmend the lawrelating to custons duty.
Sections 2 and 3 of the said Act read as foll ows: 2.
Duties specified in the Schedules to be levied -~ The “rates
at which duties of custons shall be |evied under the Custons
Act, 1962 (25 of 1962), are specified in the “First and
Second Schedul es.

3. Levy of additional duty equal to excise duty - (1)
Any article which is inmported into India shall, intaddition,
be liable to a duty (hereafter in this section referred to
as the additional duty) equal to the excise duty for the
time being leviable on a like article if produced or
manufactured in India and if such excise duty on a like
article is leviable at any percentage of its value, the
additional duty to which the inported article shall be so
liable shall be calculated at that percentage of the value
of the inmported article.

Explanation - In this section, the expression the
excise duty for the tine being leviable on a like article if
produced or manufactured in India nmeans the excise duty for
the time being in force which would be leviable on a |ike
article if produced or manufactured in India or, if a like
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article is not so produced or manufactured, which would be
| eviable on the class or description of articles to which
the inported article belongs and where such duty is |eviable
at different rates, the highest duty.

(2) For the purpose of calculating under this section
the additional duty on any inported article, where such duty
is leviable at any percentage of its value, the value of the
inmported article shall, notw thstandi ng anything contained
in Section 14 of the Custons Act, 1962 (52 of 1962), be the
aggreage of -

(i) the value of the inported article determ ned under
sub- section (1) of the said Section 14 or the tariff value
of such article fixed under sub-section (2) of that section
as the case may be; and

(i), any duty of custonms chargeable on that article
under Section 12 of the Customs Act, 1962 (52 of 1962), and
any sum' chargeable on that article under any law for the
time being in force as an addition to, and in the same
manner as a duty of custons, but nor including the duty
referred to in sub-section (1).

(3) If the Central Governnment is satisfied that it is
necessary in the public interest to levy on any inported
article [whether on such article duty is leviable under
sub-section (1) or  not] such additional duty as would
count er - bal ance the  excise duty [ eviable on any raw
materi al s, conponents and ingredients of the sanme nature as,
or simlar to those, used in-the production or - nanufacture
of such article, it my, by notification in the Oficia
Gazette, direct that such i mported article shall, in
addition, be liable to an additional duty representing such
portion of the excise duty leviable on such raw materials,
conponents and ingredients as, in either case, may be
determ ned by rules nmade by the Central Governnment in this
behal f.

(4) In making any rules for the purposes of
sub-section (3), the Central CGovernnent shall have regard to
the average quantum of the excise duty payable on the raw
materials, conponents or ingredients used in the production
or manufacture of such like article.

(5) The duty chargeabl e under this section shall be in
addition to any other duty inmposed under this Act or under
any other law for the time being in force.

(6) The provisions of the Custons Act, 1962 (52 of
1962), and the rules and regulations nmade thereunder
i ncludi ng those rel ating todraw backs, refunds and exenption
from duties, shall, so far as may be, apply to the duty
chargeabl e under this section as they apply in relation to
the duties |eviable under that Act.

Section 3(1) of the Customs Tariff Act, 1975 provides
for levy of an additional duty. The duty is, in other
words, in addition to the custons duty |I|eviable under
Section 12 of the Custonms Act read with Section 2 of the
Custonms Tariff Act. Secondly this duty is leviable at a
rate equal to the excise duty for the time being | eviable on
a like article to the one which is inported if produced or
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manufactured in India. The explanation to this sub-section
expands the neaning of the expression the excise duty for

the time being leviable on a like article if produced or
manufactured in India. The explanation to Section 3 has

two |inbs. The first linb clarifies that the duty
chargeabl e under sub-section (1) would be the excise duty
for the time being leviable on a like article if produced or
manufactured in India. The condition precedent for |evy of
addi tional duty thus contenplated by the explanation is that

the article is produced or manufactured in India. The
second linmb to the explanation deals with a situation where
a like article is not so produced or manufactured. The

use of the word so inplies that the production or
manuf acture referred to in the second linb is relatable to
the wuse of that expression in the first linb which is of a
like article being produced or nanufactured in India.

The  words i f produced or manufactured in India does
not nean that the like article should be actually produced
or nmanuflactured in India. As per the explanation if an
inmported —article is one which has  been nanufactured or
produced then it nust be presuned, for the purpose of
Section 3(1), that such article can |Iikew se be manufactured
or produced in India. For the purpose of attracting
additional duty wunder Section 3 on 'the inport of a
manuf actured or produced article the actual manufacture or
production of a like article in India is not necessary. As
observed by this Court in Thermax Private Limted Vs.
Col l ector of Custons, Bombay [(1992) 4 SCC 440 at page
452-453 that Section 3 (1) of the Custons Tariff Act
specifically nandates that the CVD will be equal to the
excise duty for the tine being leviableon a like article if
produced or nanufactured in India. In other words, we have
to forget that the goods are inported, imagine that the
i mporter had manufactured the goods in India and determne
the amount of excise duty that he would have been called
upon to pay in that event. To our mind the genesis of
Section 3(1) of Custons Tariff Act has been brought out in
the aforesaid observations of this Court, namely, for the
pur pose of saying what amount, if any, of additional duty is
| eviabl e wunder Section 3(1) of the Custons Tariff Act, it
has to be imagined that the articles inported had been
manufactured or produced in India and then to see what
amount of excise duty was | eviable thereon

Section 12 of the Custons Act levies duty on goods
inmported into India at such rates as may be specified in the
Customs Tariff Act, 1975. Wen we turn to Custons Tariff
Act 1975, it is Section 2 which states that the rates at
which duties of customs are to be |levied under Custons Act
1962 are those which are specified in the First and Second
Schedul es of the Custons Tariff Act, 1975. |In Section 12 of
the Customs Act there is no reference to any specific
provision of the Custonms Tariff Act 1975. |In other words
for the purpose of determning the levy of custons duty  on
goods inported into India what is relevant is Section 12 of
the Custons Act read with Section 2.

On the other hand levy of additional duty under
Section 3 is equal to the excise duty for the tine being
| eviable on the like article which is inported into India if
produced or nanufactured in India. The rate of additiona
duty under Section 3(1) on an article inported into Indiais
not relatable to the First and the Second Schedul e of the
Customs Act but the additional duty if |leviable has to be
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equal to the excise duty which is |eviable under the Excise
Act . This itself shows that the charging section for the
levy of additional duty is not Section 12 of the Custons Act
but is Section3 of the Custons Tariff Act, 1975. This apart
sub-sections (3), (5) and (6) of Section 3 refer to
additional duty as being |eviable under sub- section (1).
In sub-section (5), for instance, it is clearly stated that
the duty chargeabl e under Section 3 shall be in addition to
any other duty inposed under this Act or under any other |aw
for the time being in force.

There are different types of custons duty |evied under
different acts or rules.  Sone of themare; (a) a duty of
custons chargeable wunder " Section 12 of the Custons Act,
1962; (b) the duty in question, nanely, under Section 3 (1)
of the Custons Tariff Act; . c additional duty levied on
raw-materials, conponents and ingredients under Section 3
(3) of the Custons Tariff Act; and (d) duty chargeable
under Section 9A of the Customs Tariff Act, 1975. Cust ons
Act 1962 and the Custons Tariff Act, 1975 are two separate
i ndependent. _statutes. Merely because the incidence of tax
under Section 3 of the Custons Tariff Act, 1975 arises on
t he import of the articles into India it does not
necessarily nean that the Customs Tariff Act cannot provide
for the charging’ of ‘a duty which is independent of the
custons duty | eviable under the Custons Act.

The Customs  Tariff Act, 1975 was preceded by the
Indian Tariff Act, 1934. Section 2 A of the Tariff Act,
1934 provided for levy of countervailing duty. This section
stipulated that any article which was inported into India
shall be liable to custons duty equal to the excise duty for
the time being leviable on a like article if produced or
manuf actured in |India. In the notes to clauses to the
Customs Tariff Bill 1975 with regard to clause 3 it was
stated that dause 3 provides for the levy of additiona
duty on an inported article to counter-balance the excise
duty leviable on the like article nmade indigenously, or on
the indigenous raw materials, conponents or -ingredients
which go into the making of the Iike indigenous -article.
This provision corresponds to Section 2-A of the existing
Act, and is necessary to safeguard the interests of the
manufacturers in India. Apart fromthe plain | anguage of
the Customs Tariff Act, 1975 even the notes to cl auses show
the legislative intent of providing for a charging section
in the Tariff Act 1975 for enabling the |levy of additiona
duty to be equal to the ampunt of excise duty |leviable on a
like article if produced or manufactured in India was with a
view to safeguard the interests of the manufacturers in
India. Even though the inpost under Section 3 is not called
a countervailing duty there can be little doubt that this
levy under Section 3 is with a viewto |levy additional duty
on an inmported article so as to counter-bal ance the ' excise
duty leviable on the Iike article indigenously nmade. In
other words Section 3 of the Custonms Tariff Act has been
enacted to provide for a level playing field to the present
or future manufacturers of the like articles in India.

In the case of Khandelwal Metal & Engineering Wrks
the applicability of Section 3 (1) of the Custons Tariff Act
arose in connection with the inmport of brass scrap. The
contention of the inporters was that no additional duty
could be | evied because inported brass scrap which consisted
of damaged articles |ike taps and pi pes was not manufactured
in India or elsewhere. It was submtted that additiona
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duty of custons under Section 3 (1) could be levied only if
the article which was inported into India was manufactured
or produced here. Dealing with this contention this Court
hel d that the charging Section was Section 12 of the Custons
Act and not Section 3(1) of the Tariff Act. At page 627 it
observed that The levy specified in Section 3(1) of the
Tariff Act 1is a supplenentary |levy, in enhancenent of the
| evy charged by Section 12 of the Custons Act and with a
different base constituting the nmeasure of the inpost. In
other words, the schene enbodied in Section 12 is anmplified
by what 1is provided in Section 3(1). The customs duty
charged under Section 12 is extended by an additional duty
confined to inported articles in the neasure set forth in
Section 3(1). Thus, the additional duty which is nentioned
in Section 3 (1) of the Tariff Act is not in the nature of
the countervailing duty. At page 628 it held that W are
unabl e to accept the argument of the appellants that Section
3(1) of the Tariff Act is an independent, charging section
or that, the additional duty which it speaks of is not a
duty of ‘custons but is a countervailing duty. After
referring  to the explanation to Section 3 (1) the Bench at
page 630 hel d that These provisions | eave no doubt that the
duty referred to in Section 3(1) of the Tariff Act does not
bear any nexus wth the nature and quality of the goods
inmported into India. On this aspect ‘the Court then
concluded by observing at page 630 that For these reasons,
we nust reject the argunent of M. Sorabjee and of the
other [|earned counsel for the appellants that Section 3(1)
of the Tariff Act is not attracted because, the damaged
articles, which are in the nature of brass scrap, are
outside the scope of that since, such articlesare not and
cannot be produced or nanufactured. The basis of this
conclusion, therefore, was that additional duty was a
custons duty, Section 12 of the Custonms Act being the
charging section, which was leviable on the inport of goods
into India and it had no nexus with the nature and  quality
of goods so inported. Another reason which was given by the
Bench while wupholding the levy was that the brass /scrap
which was inported was a bye-product and was, therefore, in
any case a manufactured product.

The decision in Khandewal Metal & Engineering Works
case to the effect that additional duty of custons |is
| eviable nerely on the inmport of the article evenif it is
not nmanufactured or produced in India does not appear-to be
correct inasnuch as the said conclusion is based  on the
prem se that Section 12 of the Customs Act, and not Section
3(1) of the Tariff Act, is the charging section.' As we have
al ready observed on a correct interpretation of the rel evant
provisions of the two acts there can be no nmanner of / doubt
that additional duty which is |levied under Section-3(1) of
the Tariff Act is independent of the custonms duty which is
| evied wunder Section 12 of the Customs Act. Secondly, it
has been held by the Three Judge Bench in this case  that
excise duty is leviable if the article has undergone
production or manufacture. The observation in Khandel wal
Metal & Engi neering Wrks case which seens to suggest that
even if no process of manufacture or production has taken
place the inported articles can still be subjected to the
levy of additional duty does not appear to be correct
i nasmuch as the nmeasure for levy of additional duty is the
guantum of excise duty leviable on a simlar article under
the Excise Act. Duty under the Excise Act can be |evied, as
has been held earlier, if the article has cone into
exi stence as a result of production or nmanufacture. In
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other words when articles which are not produced or
manuf act ured cannot be subjected to | evy of excise duty then
on the inport of like articles no additional duty can be
| evied under the Custons Tariff Act. The levy of additiona

duty being with a viewto provide for counter bal ancing the
excise duty leviable, we are clearly of the opinion that
additional duty can be levied only if ona Ilike article
excise duty could be levied. The decision in Khandel wal

Engi neering Wrks case to the extent it takes a contrary
view, does not appear to lay down the correct |aw Sh

Vai dyanat han contended that this Court should be reluctant
to reconsider a judgnment which has held the field for a | ong
time, but in our opinion public interest requires that |aw
be correctly interpretted nore so in a taxing statute where
the wultimate burden nmay fall on the comobn man. W hasten
to add that we are not over-ruling the Khandel wal Metal &
Engi neering Wrks  casein its entirety because the Court
also held in that case that brass scrap was in any case an
item which was manufactured and, therefore, excise duty was
| evi abl e. W have not exanmined, in the present cases,
whet her brass scrap can or cannot be regarded as a
manufactured item for that question does not arise in the
present cases.

As a result of the aforesaid discussion it follows
that on the ashestos fibre inmported into India the
appel lants were not liable to pay any duty under Section 3
of the Custons Tariff Act. The High Court, therefore, erred
in discussing the wit petitions filed by the appellants.

What relief is to be granted in these appeals is then
the question. It was contended on behalf of the respondents
that the duty denmanded under Section 3 of the Custons Tariff
Act nust have been added in working out the selling price of
the wultimate product in which the inported fibre was used
and applying the principle of unjust enrichnment not only
no refund of duty paid should be ordered but the appellants
shoul d pay an ampunt equal to the extent of duty realised by
them which they had passed on to their custoners. The
| earned counsels for the appellants  submitted that the
principle of unjust enrichment has no applicationin the
present case where the duty was on the raw material and not
on the finished product. This apart, it was subnmtted,
there is nothing on record to showthat this duty -was
ultimately included in the selling price of-the manufactured
goods.

During the pendency of these appeals interim orders
were passed as a result of which some anount of . additiona
duty was paid by the appellants, approximtely fifty percent
of the demand raised, and in respect of the balance anount
bank guarantees were furnished. In the absence 'of any
material on record we do not propose to decide whether the
principle of unjust enrichnment is applicable in these cases.
Normally with the appeal s being allowed the consequence  of
refund of additional duty paid follows. 1In these appeals,
however, we have held that the decision in Khandel wal Meta
& Engi neering Wrks case does not |lay down the correct |aw
as indicated in this judgnent. Having cone to this
conclusion about fourteen vyears after the decision in
Khandel wal Metal & Engi neering Wrks case was rendered it
woul d not be equitable to require the refund of additiona
duty paid into the public exchequer. At the same tinme the
appel | ants havi ng succeeded in these appeal s cannot be asked
to pay an additional amount towards the illegal denand.
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We, accordingly, allow these appeals with the result
that the wit petitions filed by the appellants stand
al | owed. The denmand of additional duty fromthe appellants
i s quashed but the respondents shall not be liable to refund
any additional duty realised so far from the appellants.
The parties will bear their own costs.




