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S.B. SINHA,  J :

| regret to be unable to persuade nyself to concur with the opinion of
ny | earned Brother Hon' ble Dr. Justice AR Lakshmanan for whom | have
t he hi ghest respect.

Concededly a citizen of Indiain view of a catena of decisions of this
Court has no fundanental right to carry on trade or business in potable
liquor. The State indisputably has a right to regulate or prohibit business in
potabl e Iiquor as a beverage or otherw se keeping in view the fact that the
same i s dangerous and injurious to health and is, therefore, \an article which
is res extra comercium being inherently harnful. The State’is, therefore,
entitled to conpletely prohibit a trade or business in |iquor and create
nmonopoly either in itself or in an agency created by it or take over such
activities itself. For the purpose of selling the licence it can adopt any node
with a viewto maxinise its revenue so long as the nethod adopted is not
di scrimnatory.

However, when the State permits trade or business in /potable |iquor
the citizen has the right to carry on trade or business subject to the
limtations, if any, and the State cannot nmke discrim nati on between the
citizens who are qualified to carry on the trade or business. [See Khoday
Distilleries Ltd. vs. State of Karnataka (1995) 1 SCC 574].

Al'though a citizen has no fundanental right to carry on trade or
busi ness in potable |liquor, but when he is permtted to carry on such
busi ness, he would be entitled to claimequal right as agai nst other citizens.
In absence of the State inposing any prohibition or nonopolizing the
busi ness, the sanme may be carried on by the |icensee w thout being subjected
to any discrimnation. Such a right although may not be elevated to the
status of a fundanental right but all the same it is a right.

The Bonbay Prohibition Act, 1949 regulates the rights of the distillers
in carrying on business. It is beyond any cavil that a right to carry on
busi ness in liquor being not absolute, the same woul d be subject to such
restrictions and linmtations as may be inposed by | aw
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Section 58A of the Act nandates that the cost of the excise
supervi sion woul d be borne by the |licensees.

The node and manner of realisation of such costs, however, has been
laid down only in the rules and/or the conditions of the |licence. Such cost of
exci se supervi sion does not constitute "tax’ or ’'fee’ but is a part of the price
for grant of exclusive privilege to the Iicensee for carrying on his business.
The price required to be paid is, thus, a contractual one. The charges, thus,
can be levied either prior to entering into contract or during the currency
t her eof .

But can it be said that by reason thereof, the State is entitled to
recover the difference in the salaries of the enployees after the currency of
the licence is over is the primal question involved in this appeal ?

By reason of the Maharashtra Civil Services (Revised Pay) Rules,

1998, a retrospective effect and retrospective operation was given to the
recomendati ons of ‘the Fifth Pay Revision Conm ssion with effect from
1.1.1996. A purported circular enabling the State to recover the difference
in wages was issued in Decenber 1999 and the inpugned denand notices

were issuedin 2000. The rules, the circulars as also the demands were

i ndi sputably nade/issued after the licensing period was over.

Rul e 17 of Maharashtra Distillation of Spirit and Manufacture of
Pot abl e Liquor Rules, 1966 inter alia that the licensee is to pay the anount
as and when a demand therefor is nade. Cause (12) of Rule 17 of the rules
was anended on 15.8.1974 providing that the cost of excise supervision
shoul d be paid to the State Governnment by the |icensee annually in advance.
Furt hernore, condition No.2 of the licence is in the following terms :

"(2) ln-additionto the fee nentioned above,
the licensee shall pay quarterly in advance such
charges as the Governnent of Maharashtra
(hereinafter referred to as "CGovernment") may,
fromtinme to tinme, fix in this behalf towards the
costs on account of salary, dearness all owance,
conpensatory al |l owance and ot her char ges,
nanel y, contingent expenditure, if any, and the
| eave and pensi on charges of such Prohibition and
Exci se staff as the Conmi ssioner of Prohibition
and Excise (hereinafter referred to as
"Comm ssioner”) may think it necessary to
enpl oy for the purpose of supervising the
operations of manufacture, storage and issues of
spirit by the licensee."

(Enphasi s suppl i ed)

It is, therefore, clear that by reason of the provisions of the Rules or
terms of conditions of licence, the demand on account of excise supervision
charges was to be nmamde in advance.

Such charges are required to be paid by the |licensee quarterlyin
advance. The State is entitled to fix the cost of supervision charge fromtine
to tine but the same has to be done during the currency of contract and not
thereafter as there does not exist any contract to the contrary.

Interpretation of a statute, it is trite, nust be nade on a conjoint
readi ng of the Act, rules nade thereunder as also the terns and conditions of
the licence. Section 58A of the Act does not provide for the node and
manner for recovery of the cost of excise supervision. |t has been provided
for in the rules as also the conditions of |licence. The rule when validly made
forns part of a statute. Can it be said that a statutory rule can be ignored on
the ground that the same was nade only for administrative purposes? Can it
further be said that the conditions of the Iicence can be interpreted in such a
manner so as to inmpose upon the |licensee a burden which was not
contenpl ated at the time when |licence had been granted and/or during the
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currency thereof ? Answer to both the questions, in ny opinion, should be
rendered in the negative.

This Court in Governnment of Andhra Pradesh vs. Ms Anabeshah
Wne and Distilleries Pvt. Ltd. [(1988) 2 SCC 25] while considering the
validity of Section 28(2) of the A P. Excise Act, 1968 which is in pari
materia wth Section 58 of the Bonmbay Prohibition Act, observed

"A predeterm ned ampbunt equivalent to
or even higher than the anpbunt which is sought to
be recovered by the appellant fromthe respondent
calcul ated for the entire period of the |licence could
have been demanded in a lunp sumas price for
parting with the privilege and it could not have
been chal | enged by the respondent in view of the
principle enunciated by this Court in the aforesaid
cases. Sinply because the demand was spread
over with a viewto making it just and reasonabl e
so as to represent the actual expenditure incurred
by the governnent to naintain the requisite excise
staff at the factory prem ses of the respondent as
contenpl ated by the rel evant provisions of the Act
and the Rules, it would not becone illegal and
vul nerabl e. ™

(Enphasi s Suppl i ed)

This Court, therefore, held that the anobunt shoul d be predeterm ned at
the tinme of entering into contract. Such an-amount, however, may be spread
over with a view to naking it just and reasonable.  This Court further
observed

"5. The perusal of the aforesaid provisions
of the Act and the Rul es | eaves no nanner

of doubt that it was open to the appellant to
grant the exclusive privilege of

manuf acturing and selling wine etc. to the
respondent only provided it was, apart from
maki ng any ot her paynent, also willing to

pay the sal aries and all owances referred to
in the aforesaid provisions which for the
sake of conveni ence have been described as
est abl i shnent charges, and which were

sought to be recovered as such under the

i mpugned notice of demand. The
respondent - Conpany was not under any
obligation to take the licence. It was open to
it to have refrained fromtaking any |licence
under the Act and the Rules if it was not
willing to pay the price as required by the
government for the grant of privilege to
manuf acture and sell intoxicants."

The option of the licensee to take or not to take a |icence, would, thus
depend upon the price which was to be fixed. The risk involved in the
matter may be reasonably certain. A licensee before entering into a contract
is entitled to know what price he has to pay for the grant of exclusive
privilege or what are the risks involved init. A price, thus, must be
predet ermi ned and cannot be redeterm ned and/or demanded after a period
of four years of the expiry of the licence.

The rights and obligations of the parties to a contract are nutual
Both the State and the Licensee are bound by it. Wen a contract is a
statutory one, the terns and conditions of a statute, the statutory rules would
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govern the contract. (See Assistant Excise Comm ssioner and Qthers Vs.

| ssac Peter and Qthers reported in (1994) 4 SCC 104) A court of |aw shal

not for the purpose of interpretation of the terns of the contract read the
provi sions of statute in such a way as a result whereof additional liability
may be inposed on a party to the contract.

The reason why a manufacturer nust have a fair know edge about his
liability for obtaining a |icence would be that he may during the currency of
the licence fix the price of liquor in such a manner so that all charges are

payabl e by hi m my be passed on to the consuners. It would not be correct
to contend that such costs can be recovered after the demands are nade | ong
after the contract has been worked out. It will be preposterous to suggest

that the liability in respect of the increased costs of excise supervision for
one |icensing year can be passed on to his consuners after four years or
nor e.

It istrite that'the rights and obligations of the parties will cone to an
end with the cessation of the contract unless there exists a contract contrary
thereto. /In other words, in a case where the liability of a contracting party

woul d ext'end beyond the contract period, an express stipulation in that
behal f nmust be nmade in the contract itself.

A party to a statutory contract is bound to discharge his obligations in
terns of the provisions of the Act, Rules or conditions of |icence as they
stood. He is also/entitled to enforce his rights. No executive order, in ny
opi nion, can be issued after a long tine to fasten a new liability upon the
i censee particularly when grant of licence for each year would result in a
separate contract which may not only provide for a different price but also
different terms and conditions as well as the nbde and manner in which the
rights of the parties thereto are required to be exercised and/ or the
obligations are to be discharged; nore so when one contracting party has no
say therein. It is well-settled that by reason of an executive act a liability
cannot be created with retrospective effect. The said rule shall squarely
apply also in relation to a statutory contract. Furthernore, the statutory
authority has been enjoined with a duty to foll ow the node as regards
recovery of the costs of excise supervision. The node and manner ther eof
havi ng been fixed, the statutory authorities ordinarily nust followthe
procedure | aid down therefor.

State in pursuance of its welfare activities may increase the pay of its
enpl oyees with retrospective effect but such burden cannot be passed on to
a licensee by an unilateral act on its part. For enforcing the same, there nust
be a contract to the contrary.

It is one thing to say that a little deviation'in the procedure nay not
prejudice a party to the contract but it is another thing to say that a fresh/
new liability is created by an executive act by giving a conplete go-by to the
contractual terns.

The period of |icence determ nes the period of contract and, thus, no
recovery of any denmand nade in respect thereof is pernmissible in llaw

The matter may be considered from another angle. The licence of the
i censee after 1996 m ght not have been renewed. Licence for each year is a
fresh grant and, thus, the liability of a |licensee in relation to the licensing
year so far as the price for grant of exclusive privilege is concerned nust be
held to be payable only within the year during which the contract renmain in
force. For the purpose of entering into a contract with the State, the |icensee
has to pay different price for each contract. The said Act, the rul es made
thereunder or the conditions of |icence do not postulate that a part of the
price can be demanded even after the contract cones to an end.

It may be one thing to say that the liability of the Iicensee had been
deterni ned pursuant to or in furtherance of a decision taken by the State in
terns of the provisions of a statute or otherwise within the period during
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which the licence was in force but it is another thing to say that the decision
had been taken after expiry of the licence as a result whereof the liability of
the licensee is determ ned after the period of contract is over. It may be true
that under the rules or conditions of licence, the licensee is bound to conply
with the provisions of the Act, rules and regul ations and conditions of the

i cence but such undertaking and/or liability comes to an end with the

cessation of contract.

In Hal shury’s Laws of England, 4th Edition, Volume 41, the lawis
stated thus:

"677. FEffect of revenue duties on price. \Woever
may be |iable and on whatever event for the

paynment of custons or excise duty or val ue added

tax, the ampbunt of the duty is usually passed on to
the buyer as part of the price. It is the

responsi bility of the seller to quote an inclusive
price price if he wishes, and if he fails to do so he
cannot | ater recover the duty payable as an

addition tothe contract price. However, where a
new or increased custons or excise duty or value
added tax is inposed after the making of the
contract, but before delivery of the goods in the
case of customs or excise duty, or supply of the
goods in the case of value added tax, the duty or

i ncrease of duty, if paid by the seller, may, unless
ot herwi se agreed, be added to the price; and
conversely where a duty is repeal ed or reduced, if
the seller has had the benefit of the alteration, the
duty or reduction nmay be deducted fromthe price.

As regards custons or excise duty, but not val ue
added tax, in addition to the actual anmount of the
duty to be added or deducted there may al so be

added or deducted a sum representing the expenses
incurred or saved, as the case nay be, as a result of
the additional or repealed duty. The anmpunt of

such expenses, if not agreed upon by the parties, is
settled in default of agreenent by the revenue
authorities."

Section 62 of the Sale of Goods Act, 1930 reads thus :

"Exclusion of inplied terns and conditions. -

Where any right, duty or liability would arise
under a contract of sale by inplication of law, it
may be negatived or varied by express agreenent

or by the course of dealing between the parties, or
by usage, if the usage is such as to bind both
parties to the contract."

A change in the anpbunt of consideration not only nust be specifically
provided in the contract but the sane nust al so undergo a strict test.

In Conway Brothers and Savage vs. Mil hern and Co. (Linited)
[Vol . XVI1 (1900-1901) The Tines Law Reports 730], sub-section (1) of
Section 10 the Finance Act, 1901 interpretati on whereof fell for
consi deration was in the followi ng terns :

"\Where any new Custons inport duty or
Exci se duty is inposed, or where any Custons
i mport duty or Excise duty is increased, and any
goods in respect of which the duty is payable are
delivered after the day on which the new or
i ncreased duty takes effect in respect of a contract
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made before that day, the seller of the goods may,
in the absence of agreenent to the contrary,
recover as an addition to the contract price a sum
equal to any amount paid by himin respect of the
goods on account of the new duty or the increase
of duty, as the case may be."

Interpreting the said provision, as regard the defendant’s plea of
real i sation of additional tax in future deliveries, it was held that the said Act
cannot be applied retrospectively so as to inpose an additional liability upon
the buyer, save and except when a contrary intention is clearly manifested.

In Anmerican Comrerce Conpany (Limted) Vs. Frederick Boehm
(Limted) [Vol. XXXV 1918-19 The Tines Law Reports 224] interpreting
the said provision, it was observed:

"His Lordship read the section and said that as it
was a c.i. f. contract there woul d have been no
obligation on the vendors to pay any duty at all in
the absence of the special provision'that the sale
was to be duty paid. M. Neilson had contended
that those words meant that both the old duty and
the new duty shoul d be borne by the sellers, but he
could not accept that contention. The case was
one, in his opinion, to which the section directly
applied, and the words "duty paid" did not
constitute an agreenent to the contrary wthin the
nmeani ng of the section

As to the further point that the time for
performance was extended by agreenent, there
was in law a new agreement. That was made on
April 2, and the date for fixing the amount of duty
payabl e woul d therefore be that day. But the
i ncreased duty did not conme into force until Apri
23, so the fact that the tine had been extended
woul d not held the defendants. The defendants
shoul d have protected thensel ves by expressly
providing that the sellers nmust pay any increased
duty which m ght be inmposed, and as they had not
done so the plaintiffs nust have the benefit of the
statute and woul d have judgnent, with costs."

In the instant case also the State of Maharashtra did not expressly
protect thenselves that the respondents must pay any amobunt by way of
i ncrease in wages pursuant to or in furtherance of the recomendations
made by the Fifth Pay Commi ssion with retrospective effect. Having not
done so, they are not entitled to claimthe sane fromthe |icensees.

In Cccidental Crude Sales Inc. Vs. Latsis [1976 Vol. 2 Lloyd' s LR
412] despite provision in the contract that buyer has to bear all charges, fees,
dues, and taxes which woul d not be deermed to be new charges, it was
observed

"The seller accordingly wi shes to guard agai nst a
possi bl e 1 oss-maki ng situati on which could be
extremely serious for him That is the purpose of
cl. 11.1. However, the buyer, in his turn, could not
be expected to accept an open-ended comit nment

to bear any increase in cost which nmght be

i mposed upon the seller or the producer of the oil

He woul d wi sh to have the choice of accepting the

i ncrease and going on with the contract or of not
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accepting it and ternminating the contract."

These decisions are pointers to the fact that even in relation to the
increase in duty, the same, subject to an express contract, shall be operative
only during the currency of the contract and not beyond the sane.

In Love vs. Norman Wight (Builders), Limted [Law Reports 1944
(1) K B. 484], while answering a question as regards |evy of purchase tax
under Section 27 of the Finance Act, 1940, it was observed

"The matter really becones clear when s. 28

is considered. That section has the sane object as
s. 10 of the Finance Act, 1901, which, dealing with
the inposition of new duties, whether of custons

or excise, gives the seller of goods under a contract
made before the new duties were inposed the right

to add the anmpunt to the contract price, or, if the
duties are abolished or decreased, allows the buyer
to reduce the price by the anount of the reduced
duty. So, with regard to purchase tax. No doubt in
the great mmjority of cases the seller would pass on
the burden of the tax to the buyer. Consequently,
this section provides, by sub-s. |, that he may do so
in respect of a contract made before the tax was

i nposed but which woul d be subject to tax when

the tinme for the performance arrived, and sub-s.2
gives a corresponding right to the buyer to nmake a
deduction if the tax is reduced after the contract is
made. In either case the right is given only in the
absence of agreenment to the contrary, and inthe
case of a buyer only "if the seller has had.the
benefit of the tax not becom ng chargeable "or
becom ng chargeable at the reduced rate."

Cbserve that sub-s. | allowed an addition to, and
sub-s.2 a reduction from the consideration, that is,
the price. Simlarly, s.21, sub-s. 1, which provides

for the ascertainnent of a wholesale val ue of
goods in respect of which tax is chargeable, says
that it is to be "the price which.the goods woul d
fetch.if "no tax were chargeable in respect of the
sale," thus indicating an assunption that nornmally
the tax will be added to the purchase price by the
seller."

It was further observed

"Where an article is taxed, whether by purchase

tax, custons duty or excise duty, the tax becones
part of the price which ordinarily the buyer wll
have to pay. The price of an ounce of tobacco is
what it is because of the rate of tax, but on a sale
there is only one consideration, though made up of
cost plus profit plus tax. So, if a seller offers
goods for sale, it is for himto quote a price which
includes the tax if he desires to pass it on to the
buyer. |If the buyer agrees to the price it is not for
himto consider howit is nade up, or whether the
seller has included tax or not."

The sai d decision has been followed by this Court in Black D anond
Beverages and Another vs. Conmercial Tax Oficer, Central Section,
Assessnent Wng, Calcutta and Others [(1998) 1 SCC 458].
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It is well-settled that a definite price is an essential elenent of a

bi ndi ng agreement and al though a definite price need not be stated but
assertion thereof either by reason of express reason or inplied reason is
i mperative.

In para 59 of Halsbury's Laws of England, Fourth Edition, Reissue,
the lawis stated thus :

"59. Adjustnent of contracts on changes in

custons or excise duties or val ue added tax.

VWoever nmay be |iable and on whatever event for

the paynment of custons or excise duty or VAT, the

amount of the duty is usually passed on to the

buyer as part of the price."

An act on the part of the State to increase wages of its enployees is a
wel fare act. Wen such increase takes place with retrospective effect the
validity thereof can be upheld only because it is for the benefit of the
enpl oyees. ~Such a beneficial act on the part of the State, however, would
not bind a third party. An increase in wages by the State with a retrospective
effect was an unilateral act on the part of the State. |If, it will bear repetition
to state, if it was intended to be passed on by the State to the respondent the
same ought to have been the subject matter of a specific contract so as to
avoid the uncertainty of the terms of contract as contenpl ated under Section
29 of the Indian Contract Act. The rule of construction of a contract is that
if the terns of the agreement are so vague and indefinite that it may not be
ascertained with reasonable certainty as regard intention of the parties, the
same woul d not be enforceable at 1aw. Meaning of a contract nust be clear
on its face. In any event, in'the instant case, the contract had been worked
out. Once the contract had been worked out, a fresh liability cannot be
thrust upon a contracting party.

It is now accepted that the decision of the Full Bench of the Bombay
H gh Court in Mdhan Meakin’s case was not brought to the notice of the
Bench decidi ng Pol ychem The parties referred to two conflicting views of
the Hi gh Court. This Court applied its mnd and approved the judgnent
rendered by the Division Bench in Bilinoria' s case. There is no rule of
practice or precedent that where a Bench of the High Court is faced with two
conflicting views; one rendered by this Court and another by 'a Full Bench of

the same H gh Court; both have to be read together. In fact both can't be so
read unl ess the decisions are such which can be explained and the ratio of
one may be held to be not applicable in the fact of the matter. |In the instant

case, the views of the Full Bench and this Court are dianetrically opposite
and thus both the decisions could not have been given effect to
si mul taneously by reading them together or otherw se.

For the aforenentioned reasons, | amof the opinion that the inpugned
j udgrment cannot be faulted. This appeal is, therefore, dism ssed.




