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ACT:

Breach of Contract-Contract for sale of goods-Supply subject
to inmport |icence-Shipping date guaranteed-Failure to supply
| nadequacy of seller’s contract with overseas suppliers-
Liability.

HEADNOTE:

The appel | ant had made a contract with its Italian suppliers
for 200,000 Ibs. of cotton fibre for August, 1950,  shi pnent
and another for 300,000 |Ibs. for Novernber/Decenber, 950,
shi prent . On July 22, 1950, the appellant entered into a
contract with the respondent forthe sale O 40,000 |bs. of
fibre, August shipnment. On August 9, 950, it entered into
another contract with the respondent for sale of 50,000 |bs.
of fibre, "I Cctober/Novenber 1950 shipnment ". In the
remarks colum of the second contract it was nentioned: "
This contract is subject to inmport licence and therefore the
shipment date is not guranteed ". In Cctober, 1950, 50, 000
I bs. out of the first contract with the Italian suppliers
arrived; Qut O this 40,000 was delivered to the respon-,
dent against his first contract and 10,000 against the

second The balance O 40,000, |Ibs. against the second
contract was not
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suppl i ed. The respondent filed a suit for  damages. for

breach of contract. The appellant contended that it was not
liable as. the date of shipnment was not guaranteed and as it
had adequate contracts wth its suppliers to cover the
contract with the respondent but was unable to fulfil it as
the supplier failed to make the deliveries.

Hel d, that the appellant was liable for breach of contract
as the date of shiprment was guaranteed and as the appellant
had no adequate contracts with its suppliers to cover the
contract with the respondent. |In conmercial contracts tine
is ordinarily of the essence of the contract. The words in
the remarks colum neant that the date of shipnment was not
guaranteed only to the extent that delay in obtaining the
inmport licence stood in the way of keeping to the shipnent
dat e. As there was no delay in obtaining the Ilicence the
shi pnent date October/ Novenber, 1950, was guarant eed. The
other ternms of the contract also showed that the date of
shi pnent was guaranteed. The appellant had to show that on
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the date of the breach i.e. on Decenber 15, 1950, it had a
contract under which it could, provided the contract was not
broken, obtain the goods to honour its agreenment to sel
Cct ober/ Novenber shi prment of goods. The first contract with
the suppliers was cancelled at the end of Septenber and the
appel l ant was not entitled to receive any goods under it on
the relevant date. Under the second contract it could not
be said that the suppliers were bound to deliver the goods
by instalnents or to supply at least 40,000 I|bs. before
Decenmber 15, as the contract with the suppliers was not
produced before the Court. The appellant had failed to
establish that it had an adequate contract to cover the
contract in suit. It was not enough for the appellant to
show that there was a chance of it fulfilling its contract
with the respondent.

Bi | asi ram Thakurdas v. Gubbay (1915) I.L.R 43 Cal. 305 and
Phoenix MIlls Ltd. v. Madhavdas Rupchand (1916) 24 Bow.
L.R 142, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 331 of 1956.
Appeal by special l'eave fromthe judgment and decree dated
March 11, 1955, of 'the Bonbay Hi gh Court in Appeal No. 97 of
1954,

M C. Setalvad, Attorney-Ceneral for India and G C
Mat hur, for the appellants.

Purshottam Trikunmdas, S. N Andley, J. B. Dadachanji and
Rameshwar Nat h, for the respondents.

1961. February; 17. The Judgnent of the  Court was
del i vered by
847

DAS GUPTA J.-This appeal is froma judgment of the Court of
Appeal of the Bonbay H gh Court confirmng the decision of a
single judge of that Court in a suit for danages for Dbreach
of a contract of sale. By acontract in witing dated
August 9, 1950, entered into at Bonbay, the appellants who
carry on business at Bonbay as inport and export  nerchants
agreed to sell to the respondent, a —conpany carrying on
busi ness also at Bonbay as a Cotton Spinning and Waving
MI1l, and the respondent agreed to purchase 50,000 |bs.” of
Italian Staple Fibre Cotton of the quality nent i oned
therein, at Rs. 1,350/- per Candy Ex docks, ~ Shipnent
Cct ober/ Novenber  1950. O this quantity 10,000 |bs. was
delivered to and accepted by the respondent conpany on
Cctober 31, 1950. The bal ance amount of 40,000 | bs. not
havi ng been delivered in terms of the contract the
respondent conpany brought the present suit for damages on
the allegation that the appellant firmhad wongfully failed
and neglected to deliver this bal ance anpbunt of the contract

goods. The appellant admitted failure to deliver this
amount; but -pleaded that this was not wongful failure to
del i ver. The appellant averred inits witten statenent

that the non-supply of the goods arose by reason of the
internediary parties (nmeaning thereby the suppliers) failing
to supply and deliver goods to the defendant and al so of the
ci rcunst ances beyond their control"”; and claimed that it was
exenpted fromany liability to the plaintiff conmpany under
printed term 16 of the contract. The defendant ,further
pl eaded that the shipnent tine nentioned in the contract was
not guaranteed, and the tine of shipnment was not of the
essence of the contract. The Trial Judge held that the
shi pnent tinme was guaranteed, except in so far as;delay in
shi pnent mi ght be due to delay in obtaining inport 1|icence-
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whi ch however was in the present case obtained in good time-
; that time of. shipnment was of the essence of the contract;
and finally that there was no case here of any "
internediary parties " failing to supply or -deliver the
goods and as the defendant firm had not nade any adequate
contract which woul d have
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enabled it to obtain the supply of goods-if such contract
had not been broken-fromwhich it could have delivered those
40,000 I bs. ;the further defence that the non-supply was due
to " circunstances beyond their control also failed.
Accordingly the Trial Judge held that there had been
wongful breach of the contract by the appellant firm and
t he plaintiff conpany-the respondent-was entitled to
danmages. The actual assessnent of danages was referred to
t he Commi ssi oner

On appeal by the defendant, the Appeal Court held agreeing
with the Trial Judge that as there was no delay in obtaining
the inport Jlicence, the obligation to deliver to the
plaintiff_ _contract goods of October/ Novenber shipnent
conti nued. The | earned judges al so pointed out that " the
failure to give delivery primarily arose because t he
def endants never were ready and willing to carry out their
obligation to give delivery because they had nmade no
arrangenent to get goods fromltaly which they could have
delivered at the contract tinme." Therefore, the Court of
Appeal held that it was not open to defendant to rely on any
of the clauses in the contract whi ch condones delay on their
part or which excuses themfromgi ving delivery.. The appea
was accordi ngly di sm ssed.

It is against this order of dismssal that the present
appeal has been preferred by the defendant firm after having
obt ai ned special |leave fromthis Court.

Three contentions were raised before us in support 'of the

appeal . The first contentionis that the shipnent date was
not guaranteed; the second contention, which really is
involved in the first,, is that the shipnent tine was not of

the essence of the contract. Lastly, it was urged'that the
contracts which the defendant firm had made with its:
[talian suppliers, were adequate for their obt ai ni ng
supplies in good tine to enable, themif these contracts
were not broken to complete the requisite delivery to - the
plaintiff conpany, in proper tine.

The contract wag on a printed docunent, wth the teens
regardi ng quantity,: quality, price, shipnent, paynment, and
the remarks colum. filled in manuscript.

849

Agai nst Shi prment-we find " October/Novenber, 1950. " In the
remarks columm we find the following witten: " 1. lnvoice
wei ght to be accepted ; 2. This contract is subject to
i mport licence and therefore the shipment dat e is not

guar anteed. "

We find thus that whatever may have been said earlier in the
printed portion of the contract the parties took care, after
specifying " Cctober/Novenber, 1950 " as the date of
shi pnent to nake a definite condition in the remarks col um,
on the inportant question whether the shiprment date was
being guaranteed or not and if so, to what extent. The
words are: "This contract is subject to inport licence, and
therefore the shipnment date is not guaranteed."” Renenbering,
as we nmust, that in comrercial contracts, tinme is ordinarily
of the wessence of the contract and giving the word "
therefore " its natural, grammtical neaning, we nust hold
that what the parties intended was that to the extent that
delay in shipment stands in the way, of keeping to the ship-
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nment date October/Novenber, 1950, this shipnment date was not
guar ant eed,; but with this exception shi pnent
Cct ober / Novenber, 1950, was guaranteed. It has been
strenuously contended by the | earned Attorney-General, that
the parties were nentioning only one of the many reasons
which mght cause delay in shipnent and the conjunction "
therefore " was used only to show the connection between one
of the nmany reasons-by way of illustration and a genera

agreenment that the shipnent date was not guaranteed. W do
not consider this explanation of the use of " therefore "
accept abl e. If the parties intended that quite &part from
delay in obtaining inport |icence, shipnent date was not
guaranteed, the natural way of expressing such intention-an

intention contrary to the usual intention in conmmercia
contracts of treating tine as the essence of the contract-
would be to say: ,,This-contract is subject to inport
licence and the shipnent date is not guaranteed. "  There

m ght be ot her ways of expressing the same intention, but it
is only 'reasonable to expect that anybody following the

ordi nary rul'es of grammar woul d not use " therefore"

850

in such a context except to nmean that only to the extent
that delay was due to delay in obtaining inmport |Iicence

shi pnment tinme was not guaranteed.

As we have al ready nentioned, the remarks colum was filled
i n manuscript and consequently even if the ternms in print by
thenselves nmight < have justified a  conclusion that the
parties intended that the shiprment date was not guarant eed,
the intention expressed in the manuscript should prevail
W are not satisfied however that the terms-in print would
justify any such conclusion. The | earned Attorney-Genera
tried to persuade us that the printed term 2 was
i nconsistent wth shipment date being guaranteed ‘at all
The term2 is in tw parts. The first part provides that
subject to provisions of cls. 7 and 9, ,if the goods or any
portion of themare not shipped for any reason, or / reasons
other than those specified inel. 9, within the /shipnent
time with the fifteen days latitude provided for in the said
clause 7, the sellers shall not be responsible but  shal
give notice to the buyers of such_ non-shipnent ~and the
buyers shall have option to cancel the portion so overdue
wi t hout cl ai m ng any all owance or conpensation or grant such
extension of tinme for shiprment fromtinme to time as may be
required by the sellers " at allowance as nmentioned in the
second paragraph. The second paragraph of term2 |lays  down
graduated rates of allowance for different periods of delay:
at 2 1/2 %for delay up to a nonth; at 2-1/2% for delay from
one month to two nonths; 3-1/2%for delay of two to three
nonths and 7-1/2% for delay of nore than three nonths.
Different rates were nentioned as regards the wool | en goods.
It may be mentioned here that cl. 7 of the contract provides
for a latitude of 16 days after the shipment while «cl. 9
contains the special exenption clause where shipment is
del ayed by force nmmjeure, war or warlike oper at.i ons,

strikes, lock-outs, etc. The | earned At t or ney- Gener a
contends that provisions of term2 showthat the parties
agreed that the tine will not be, of the essence of the
contract and shipnent tine will not.be guaranteed. It

appears to us that these provisions show just the contrary.
The provisions in the first
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paragraph give the seller aright to give notice to the
buyer of non-shi pnent and give the buyer an option on such
notice either to cancel the portion not shipped or to grant
extension of tine at allowances nmentioned in the second
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par agr aph. Unl ess tinme was of the essence of the contract
and shipnent tinme was Rantes guaranteed there would be no
need for maki ng such provisions for an option for extension
of time, or for these all owances.

The provisions of cls. 7 and 9 do not affect the question.
We are therefore of opinion that the courts bel ow were right
in thinking that the shipnment tinme was guaranteed, and tine
was of the essence of the contract.

This brings us to the question whether the defendant firm
had any adequate contract with their Italian suppliers which
if not broken would have put themin a position to supply

the good,-, in question. It is not disputed that if there
was any such adequate contract the defendant will not be
liable for damages. It is equally clear that if there was

no such contract, the defendant cannot escape liability.

The |earned Attorney-General sought to argue that even if
the contract was such that there was a chance of the
def endant obtai ning the supplies in good tinme that would be
sufficient toexonerate it. W think that this proposition
is not sound. Before the seller could be heard to say that
the non-supply was due to default on the part of his
suppliers or some other cause beyond his control the seller
is bound to show that be hinmself did all in his power to
ensure tinely supply. He could do so by show ng that he had
made a contract under which he was entitled to obtain the
supplies in good tinme. |If under his contract with his own
suppliers he was not so entitled but there was nerely a
chance of his getting the supplies intime to enable him to
honour his contract the non-supply would clearly be due to
his own default in not nmaking a contract which would have so
entitled him and not to adefault on the part of the
supplier or to a circunstance beyond his control
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Turning now to the facts of the case we find that the
def endant had made two contracts with-its Italian suppliers-
one contract for 200,000 Ibs. of cotton for August, 1950,
shipnment which it is said was later extended to Septenber,
1950; another contract O August 4, 1950, for 300,000 | bs.
for Novenber/ Decenber, 1950. The defendant had also a
contract with the plaintiff conpany of July 22, 1950, for
sale of 40,000 Ibs. August shipnent-later converted to
Novenber/ Decenber shipnent. In Cctober, 1950, 50,000 1 bs.
out of the first contract wth the Italian suppliers
arrived; out of this 40,000 was delivered to the plaintiff
conpany in satisfaction of the earlier contract and 10,000
was delivered in satisfaction of this second contract-the
contract now in suit. Under the contract for 300,000 | bs.
the buyer (the defendant) received 70,000 | bs. of goods.
this nothing was given to the plaintiff conpany and so
40,000 Ibs. remmined undelivered. The question is had the
defend. ant a contract under which it could, provided the
contract was not broken, obtain the goods in time to honour
its agreement to sell COctober/Novenber shipment of goods.
The | earned Attorney-Ceneral conplains that the courts bel ow

totally left out of consideration the sellers’ (the
appel lants’) earlier contract with Italian suppliers and
says that that, at |east, was an adequate contract. There

would be force in this argunment if at the tine the breach
took place, that is, the last date wunder which shipnent
could be made under the con. tract in suit, the defendant
woul d have been entitled to obtain goods, under that earlier
contract. But that is not the position. In any case the
earlier contract was cancelled at the end of Septenber; so
that at the. tinme of the breach the seller was not entitled
to receive any goods under that contract.
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W cone next to the seller’s Novenber/Decenber shipnent
contract with its Italian suppliers. The courts below have

pointed out that under such a contract, the Italian
suppliers were entitled to delay shiprment till the last day
of Decenber. |If that be the position the seller would not,
on the |l ast day by which
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the goods under its contract ought to have been suppli ed,
viz., Decenber 15, 1950, after adding 15 days under cl ause
7, have any contract under which it would have been entitled
to receive goods in sufficient time. The |earned Attorney-
CGeneral has however contended that under the contract which
the defend-' ant had withits Italian suppliers the Italian
suppliers would be bound to spread the supply over the
peri od, Novenber/Decenber and thus bound to ship 40,000 |bs.
at least well before the Decenber, 15.

The great difficulty in the way of this argument is that the
def endants’ contract with its Italian suppliers has not been
produced and we do not know the terns of that contract. In
Bi | asi ram Thakurdas v. Qubbay (1) fromwhich the |earned
counsel sought assistance the ternms of shipnment in the
contract was " shiprments to be made by steaners during July-
Decenmber 1914 -shipment in any nonth by one or nore steaners
Thi s was clearly  an -instalnent contract and on the
construction of that contract the court held that the buyer
had the right to demand delivery of < goods by separate
shi pnents spread over the nmonths fromJuly to Decenber. In
Phoenix MIls Ltd. v. Madhavdas Rupchand (2) the question
arose whether the plaintiff’'s sellers had committed a breach
by not giving delivery where the terns of delivery were: "
200 bal es No. 20s and 20-1/2s Ring Cctober-Novenber 1913 and
50 bales No. 6-1/2s Mule yarn as manufactured ". It was
further nentioned in the contract that the buyers agreed to
take delivery of the bales fromtinme to tine as they are
ready. It was in view of these terns that M. Justice
Macl eod held that " the Court can only consider the  parties
to have in-tended, when they signed that contract, that
delivery should be asked for and given during’  Cctober-
Novermber of two hundred bal es, delivery being asked for of
reasonable quantities at a time during the period of
delivery."

These decisions are in line with the English law in this
matter as stated by Benjamin on Sale, 8th Edition, at P. 724
thus : -

" \Were the anpbunt of instalnents is not- specified, the
prima facie rule would seemto be that the

(1) (1915) I.L.R 43 Cal. 305.

(2) (1916) 24 Bom L.R 142.
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deliveries should be rateably distributed over the contract
period."

The Ilearned author goes on to say that " if it ‘can be

gathered fromthe terms of the contract or the circunstances
that rateable deliveries were not intended, it then becones
a question for the jury whether the tender of or denand for,
delivery is a reasonable one."

Quite clearly however the question whether delivery should
be spread over the period arises only in case of instal nment
contracts. There is nothing however before us to show that
the defendant’s contract with its Italian suppliers was an
i nstal rent contract. Even though the proprietor of the
defendant’s Italian supplier was exam ned he said nothing
whi ch woul d even tend to show that the contract between him
and the defendant was an instalnent contract. In the
absence of the contract or any ot her ci rcumnst ances
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justifying a conclusion that it was instalnment contract it
is not possible to accept the contention of the |earned
Attorney-General that the defendant’s Italian suppliers
would be bound to spread the supply over the period
Cct ober / Novenber, 1950.
There is thus no escape from the conclusion that the
defendant has failed to establish its case that it had an
adequate contract with its Italian suppliers, which if not
broken, would put it in possession of 40,000 Ibs. of cotton
fibre before Decenber 15, 1950. The defendant firm cannot
therefore escape the liability for the damages for breach of
the contract, by the failure to supply those goods.
The appeal is accordingly dismssed with costs.

Appeal dism ssed
855




