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ACT:

I ndustrial D spute-Lay-off conpensati on- Di'squalificati on-
Cenent factory-Limestone quarry -Wether both Parts of one
establ i shnent--Lay-off of workers in cenment factory due to
strike in Ilinestone quarry-" 1In _another Part of t he
establishnent " neaning of-Test for determining whether a
particular unit is Part of a bigger establishnment-Factories
Act, 1948 (63 of 1948), s. 2(m-Plantations Labour Act, 1951
(69 of 1951), s. 2(f)-Mnes Act, 1952 (35 of 1952), 'ss. 2(j)
17-1ndustrial Disputes Act, 1947 (14 of 1947), ss. 2(kkk),
18(3), 25C, 25E, 33.

HEADNOTE:
The cenment factory in question whichis in the State  of
Bi har belonged to the appellant conpany and a |inestone

quarry owned by the sane conpany As situate about a nile and
a half fromthe factory. Linestone being the  principa
rawmaterial for the nmanufacture of cenent, the factory
depended exclusively for the supply of |inestone on the said
quarry. On behalf of the |abourers in the |inmestone quarry
certain denmands were nade on the nanagenment of the- conpany
but as they were rejected they went on strike; ‘and on
account of the non-supply of |limestone due to the strike,
the mnagenent had to close down certain sections of the
factory and to lay-off the workers not required during the

peri od of closure of the sections concerned. Subsequent |y,
after the dispute between the nmanagenent and the workers of
the limestone quarry was settled and the strike came to an

end, a demand was made on behalf of the workers of the
factory who had been | aid-off during the strike, for paynent
of lay-off conpensation wunder s. 25C of the Industria
Di sputes Act, 1947, but the managenent refused the demand
relying oncl. (iii) tos. 25E of the Act, which provided
that " no conpensation shall be paid to a workman who had
been laid-off............... if such laying-off is due to
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strike............ on the part of workmen in another part of
the establishment ". The Industrial Tribunal took the view
that the linestone quarry was not part of the establishnment
of the cenment factory and that the worknen in the latter
were not disentitled to |lay-off compensation by reason of
a. (iii) of S. 25E of the Act. The appellant conpany
appeal ed by special |eave to the Suprene Court and contended
that the decision of the Tribunal was erroneous because the
facts of the case showed (a) that in respect of both the
factory and the Ilinestone quarry there was unity of
ownership, unity of managenent, supervision and control
unity of finance and enploynment, unity
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of | abour and conditions of service of workmen, functiona
integrality, general _unity of purpose and geographica
proximty, and (b) that the strike was decided on by the
same Workers’ Union which consisted of the workmen at the

factory and the quarry. It was contended for the
respondents inter ~alia (1) that. the <conclusion of the
Industrial ~Tribunal that the factory and the I|inestone

quarry are not parts of one establishnent is a finding of
fact which should not be disturbed in an appeal by specia
| eave, (2) that the effect of the Explanation to s. 25A of
the Act is to negative the idea of a factory and a mne
formng parts of one establishnment, and (3) that since in
the mtter of reference of industrial ~ disputes, the Act
gives jurisdiction to two distinct authorities, the Centra
CGovernment in respect of the |linestone quarry and the State
CGovernment in respect of the factory, the two units, the
factory and mne, cannot -be treated as one establishment.
Hel d: (1) that the gquestion whether the factory and the
limestone quarry formone establishnment depends upon the
true scope and effect of the expression "in another part of
the establishment” in cl.(iii)of s. 25Eof the Industria
Di sputes Act, 1947, and involves a consideration of the
tests which should be applied in~ determ ning whether a
particular unit 1is part of a bhigger establishnment, and
though for that purpose certain prelimnary facts’ nust be
found, the final conclusion to be drawn therefromis not a
nmere question of fact ;

(2) that the true scope and effect of the Explanation to s.
25A of the Act is that it explains what categories, factory,
m ne or plantation, conme wthin the neaning of t he
expression " industrial establishnent "; it does not dea
with the question as to what constitutes one establishnent
and | ays down no tests for determ ning that question

(3) that exi stence of two jurisdictions does not
necessarily inmply that for all purposes of the Act, and
particularly for paynment of unenpl oynment conpensation, the
factory and quarry nust be treated as separate
establ i shments ; and,

(4) that on the facts of the present case the |[|imestone
quarry and the factory constituted one establishnent wthin
the neaning of cl. (iii) of s. 25E of the Act and that the
workmen at the factory were not entitled to claim |ay-off
conpensati on.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 87 of 1958.
Appeal by special |leave fromthe Award dated October 10,
1956, of the Industrial Tribunal, Bihar, Patna, in Reference
No. 6 of 1956.

R J. Kolah, S. N Andley and Rameshwar Nath, for the
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appel | ants.

B. C. CGhose and P. K. Chatterjee, for the respondents.
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1959. Sept enber  11. The Judgnent of the Court was
del i vered by

S. K. DAS J.-This appeal by special |eave from an award
dated Cctober 10, 1956, nmmde by the Industrial Tribunal
Bi har, raises an inportant question of interpretation in the
matter of a disqualification for |ay-off conmpensati on under
s. 25E read with s. 25C of the Industrial Disputes Act, 1947
(hereinafter called the Act), and so far as we know, this is
the first case of its kind in which the expression " in
another part of the establishnent " occurring incl. (iii)
of s. 25E has cone up for an authoritative interpretation
The facts are sinple and are shortly set out bel ow. The
Associ ated Cenment Conpanies Ltd., hereinafter called the
Conpany, have a nunber of cenent factories in different
States ~of the Indian-Union as also in Pakistan. There are
two such factoriesin the State of -Bihar, one at Khelar
and the other at a place called Jhinkpani in the district of
Chai basa in Bihar. The latter factory is commonly known as
the Chaibasa Cement Works. ~There is a |inestone quarry
owned by the same Conpany situate about a mle and a half
fromthe Chai basa Cenent Wrks, the quarry being known as
the Rajanka |imestone quarry. Linestone is the principa
raw material for the manufacture of cenment and the Chai basa
Cement Works, depended exclusively for the supply of
[inmestone on the said quarry. At thetime relevant to this
appeal there were two cl asses of labourers at' the quarry,
those enpl oyed by the Conpany through the nanagenment of the
Chai basa Cenent Works —and others who were engaged by a
contractor. There was one union known as~ the  Chai basa
Cement Workers’ Union, hereinafter called the Union, of
whi ch the Conpany’s | abourers both at the Cenent Wbrks and
the quarry were nmenbers. There was another union consisting
of the contractor’s |abourers which was known as the A C
C. Linmestone Contractor’s Mazdoor Union. On  January 3,
1955, the Union made certain demands on the nmanagenent on
behal f of the | abourers in the |linestone quarry, but these
were rejected by the managenent. Then, by a subsequent
| etter dated February 18
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1955, the General Secretary of the Union gave a notice to
the Manager of the Chai basa Cenment Works to the effect that
the Union proposed to organise a general stay-in-strike in
the limestone quarry from March 1, 1955, if certain demands,
details whereof are unnecessary for our purpose,  were not
granted on or before February 28,1955. A simlar notice was
al so given on behalf of the ACC Linmestone Contractor’s

Mazdoor  Uni on. These notices led to certain efforts at
conciliation which however, failed. On February 24, @ 1955,
the managenent gave a notice to all enployees of the

Chai basa Cenent Wirks, in which it was stated that in the
event of the strike materialising in the |limestone quarry,
it would be necessary for the managenent to close down
certain sections of the factory at Jhinkpani on account of
the non-supply of linestone; the notice further stated that
in the event of such closure, it would be necessary to |ay
off the workers not required during the period of closure
for the sections concerned. The strike comrenced on March
1, 1955, and lasted till July 4, 1955. On March 25, 1955,
the nmanagenent wote to the General Secretary of the Union
intimating to himthat the workers in certain departments
referred to in an earlier letter dated March 19, 1955, woul d
be laid-off with effect fromApril 1, 1955. On March 28,
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1955, the nmanagenent gave the lists of enpl oyees who were to
be laid-off with effect fromApril 1, 1955, and they were,
actually laid-off fromthat date. During the period of the
strike fresh efforts at «conciliation were nmade and
ultimately the strike came to an end on July 5, 1955, when
the Central Governnent referred the dispute between the
managenent and the workers of the linmestone quarry to the
Central Industrial Tribunal at Dhanbad. This reference was,
however, withdrawn by rmutual consent in terns of a
settlenent arrived at on Decenber 7, 1955. The details of
this settlenent are not relevant to this appeal

Thereafter, a demand was nmade by the Union for payment of
| ay-of f conpensation to those workers of Chaibasa Cenent
Wor ks who had been laid-off for the period April 1, 1955, to
July 4, 1955. This denand
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was refused by the managenent. This gave rise to an
i ndustrial dispute which was referred by the Governnent of
Bi har 'under ~s. 10 of the Act to the Industrial Tribunal
Bi har . The terns of reference set out the dispute in the
foll owi ng-words: -

" \Vhether the worknmen of the Chai basa Cement Wirks are
entitled to conpensation for lay-off for the period from
April 1, 1955, to July 4, 1955."

The parties filed/' witten statenents before the Industria
Tribunal and the only w tness examned in the case was M.
Dongray, Manager of the Chai basa Cenment Works, Jhinkpani

At this point it is' necessary to read the two  sections of
the Act which relate to the right - of workmen to |[|ay-off
conpensation and the circunstances in which they are
disqualified for the same. The right is given by s. 25C and
the disqualification is stated in three clauses of s. 25E
of which the third clause only is inportant for our purpose.
We now proceed to read ss. 25C and 25E so far as they are
mat eri al for our purpose.

" S 25C. (1) Whenever a workman (other than a badl
workman or a casual workman) whose nane is borne’ on the
muster rolls of an industrial establishment and’ who has
conpl eted not | ess than one year of continuous service under
an enployer is laid-off, he shall be paid by the _enployer
for all,days during which he is so laid-off, except for such
weekly holidays as may intervene, conpensation which shal
be equal to fifty per cent. of the total of the basic wages
and dearness allowance that woul d have been payable to him
had he not been so |aid-off."

" S. 25E. No conpensation shall be paid to a workman who
has been | ai d-off-

(1)

(TH) e

(iii) if such laying-off is due to a strike or slow ng-
down of production on the part of worknen in another part of
the establishnent."
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Now, the central point round which the controversy between
the parties has raged is this. Was the lay-off of the
workers in certain sections of the Chai basa Cement Works due
to a strike on the part of workmen in another part of the
establishment within the meaning of cl. (iii) of s. 25E ? In
ot her words, was the |inestone quarry at Rajanka part of the
establ i shnent known as the Chai basa Cenent Wrks? The
contention of the nanagenent was and is that the Cenent
Works and the |linestone quarry formone establishment within
the neaning of «cl. (iii) aforesaid. The contention on
behal f of the worknen is that they are not parts of one
establ i shnent but are separate establishnments. The |earned
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Chai rman of the Industrial Tribunal held, for reasons which
we shall presently discuss, that the |linestone quarry was
not part of the establishment known as the Chai basa Cenent
Wrks and the workmen in the latter were not disentitled to
| ay- of f conpensation by reason of cl. (iii) of s. 25E The
correctness of this viewis the principal point for decision
in this appeal

On behalf of the respondent worknen it has been contended
that the conclusion of the Industrial Tribunal that the
factory at Jhinkpani and the |inmestone quarry at Raj anka are
not parts of one establishnent is a finding of fact and this
appeal should be disposed of on that footing. W do not
think that this contention is correct and we shall presently
deal with it. W propose, however, to exanine first the
relation between the |'inmestone quarry at Rajanka and the
cenent factory at Jhinkpani in the light of the evidence
gi ven before the Tribunal and the findings arrived at by it;
because they wi |I' show the process of reasoning by which the
Tribunal cameto its final concl usion.

The evidence was really one sided and the only witness
exam ned ~was M. Dongray, Manager of the Chaibasa Cenent
Wor ks. Now, the relation between the |inmestone quarry and
the factory can be considered fromseveral points of view,

such as (1) ownership, (2) control and supervision, (3)
finance, (4) managenent and enpl oynment, (5) geographica

proximty and (6) general unity of purpose and functiona

integrality,
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with particular reference to the industrial « process of
maki ng cenent. On all that above points M. Dongray gave
evi dence. It was not disputed that the Conpany owned the
i mestone quarry as also the factory and there was unity of
ownership. M. Dongray’s evidence further showed that there
was unity of control, managenent and enpl oynent. He said
that the linmestone quarry was treated as a part and parce

of the Chaibasa Cement Works, that is, as a departnent
thereof and he as the Manager was (in overall charge of both,
t hough there was a Quarry Manager in charge as a
departmental head wunder him On this point M. Dongray
sai d: -

" There is a Manager appointed for the quarries.

The Manager is working under nme. The Cement Wirks itself
has about eight or nine departnents under it. There are
heads of each departnent. The Manager of the quarry has the
same status as the heads of other departnents at the Cenent
Wor ks. "

This was supported by a circular letter dated MNarch 11

1952, which said that the entire factory and the associ ated
quarries were under the sole control of the Manager, who was
responsi ble for maintaining full output at econom c cost up
to the expected standard. The <circular letter- further
stated that all orders and contracts were to be issued by
the Manager for the working of the factory and quarries and
the relevant bills were to be passed by him As to finance
and conditions of enploynment, M. Dongray said:-

“ Al requirenents of the quarry are sent by the Manager
there to the office of the Cement. Works and if they are
available in the Cenent Wrks Stores, they are issued from
there; otherwise | indent themfromthe Bonbay office or
purchase themlocally. There is no account office in the
quarries and their account is naintained in the Cenent
Wrks’ Ofice. | as Manager of the Chai basa Cenent Wrks
make paynent for the indents or requirements of the quarries
stated above. The quarry has no separate banking account.
The Quarry Manager is not entitled to operate banking
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account apart fromnyself At the quarries there are daily-
rated workers and nont hly-paid staff.

90
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To the daily-paid workers in the quarries, the cashier of
the Cenment Wirks or his Assistant makes paynent, when
required. The nonthly-paid staff of the quarries conme to
the Cenment O fice for receiving paynent. In the Cenent
Wrks we have got a systemof allocation of work for
different jobs every day. It is done by the Departnental
Heads. Sane systemprevails in the quarries also. The
Quarry Manager does the distribution as head of that
department. Attendance Register is maintained at the quarry
in the sane way as it is done in the different departnents
of the Cenment Works. There iis only one conmpn pay sheet for
all the nmonthly-paid staff, whether he is at the factory or
in the quarries. ~For the daily-rated workers we have got
di fferent sheets departnment-wi se and there is one such sheet
for the daily workers of the quarry as well. There is one
sunmary sheet of the paynent showi ng the paynent of all the
departrments including the paynent in the quarries as well.
| have to send statutory intinmation to the authorities under
the Mnes Act regarding the quarries for working faces and
other accidents etc. The staff and workers working in the
quarries are transferable to the Cenent Wrks according to
the exigencies of the work and also vice versa. There have

been a few instances of such transfers. The terns and
condi tions of service, for instance, T. A, |eave, provident
fund, gratuity, etc., are same for workers in the Cenent
Wrks as also the workers in the quarries. We got the

application of the statutory provident fund rules  extended
to our department in the quarries also. The report of the
working of the quarry cones to ne fromthe Manager there

from tine to tine. | as Manager of the Cement Marks make
paynments of royalties in in respect of |I|inestones raised
from the quarries. Payments for ~compensation, maternity
benefits, accidents, etc., in the quarry are made under ny
authority by the factory officeeand not by the Quarry
Manager . "

Exhibits 1 to 26 filed on behalf of the mnanagenent, which
showed the working of the quarry and the
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factory, supported the aforesaid evidence of M. Dongray;
they showed, as has been observed by the Tribunal itself,

that the management was naintaining one conmon account and
the final authority on the spot in respect of the quarry as
al so in respect of other departments of the factory was M.
Dongray, the Manager. There were also other ‘docunents to
show that the transfer of nmenbers of the staff. from the
quarry to the factory and vice versa was nade by M. Dongray
according to the exigencies of service. It is worthy of
note here that the Union itself gave notice to the Manager
of the factory with regard to the intended strike in the

[ i mest one quarry. The geographical proximty of the
limestone quarry was never in dispute. It was adjacent to
the factory, being situate within a radius of about a nmle
As to general unity of purpose -and functional integrality,
this was also not seriouly in dispute. M. Dongray said
that Ilinestone was the principal raw nmaterial for the

manuf acture of cenent and the cenent factory at Jhinkpan

depended exclusively on the supply of linmestone from the
gquarry at Rajanka. His evidence no doubt disclosed that
sonme excess |linestone was sent to the factory at Khelari as
wel | . On this point M. Dongray said: -

" Linestone fromthis quarry is at times sent to the Khel ar
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Cenent Works, but that is very rare and in small quantity.
It is done only in cases of energency."

M. Dongray explained that the nornal nunber of departnenta
workers in the quarry before the strike was in t he
nei ghbour hood of 250; but there were about 1,000 workers
enpl oyed by contractors. The nunber of daily-rated workers
was in the neighbourhood of 950 and the total nonthly-paid
staff varied from100 to 105. The wages paid to the workers
in the quarry were debited to |Iinestone account of the
Cenment Works, and in the matter of costing, the anount spent
on limestone was al so debited. The bank accounts, however,
were in the nane of the Conpany and the persons who were
entitled to operate on those accounts were M. Dongray, the
Manager, the Chief Engineer, and the Chief Chem st of the
Cenent Works.
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Al the aforesaid evidence, ~oral and docunentary, was
apparently accepted by the Tribunal as <correct; for the
| earned Chairnman sunmarised the evidence of M. Dongray
wi t hout . ‘any serious adverse comment. He then referred to
certain contentions urged on behal f-of the Union, which he
said were not wthout” force. W nmay now state those
cont enti ons. The first contention was that under the
provisions of the Act, the appropriate authority in respect
of the factory at Jhinkpani was the State Governnent of
Bi har, whereas the appropriate authority in respect of the
i mestone quarry, which was a mine as defined in the M nes
Act, 1952, was the Central Government. The  second con-
tention was that there were two sets of Standing Orders, one
for the workmen of the factory and the other for the workmen
in the limestone quarry.  The third contention was that the
linmestone quarry had an office of itsown and a separate
attendance register, and the fourth  contention was that
under the provisions of the Mnes Act, 1952, M. Dongray was
an Agent in respect of the linmestone quarry and there was a
separate Manager who was responsible for the control
managenent and direction of the mne under the provi'si ons of
s. 17 thereof. The learned Chairman referred to certain
criticisms made in respect of the evidence of M. Dongray.
One criticismwas that though the Conpany was the owner of
both the factory and the |limestone quarry, it had also
factories and limestone quarries at other places in India
and Pakistan and if the test of one ownership were the

determning test, then all the factories and linestone
quarries of the Conmpany wherever situtate would be one
est abl i shrment . This criticismwas not, however, pertinent
because the Conpany never claimed that all its factories in
di fferent parts of India and Paki st an f or med one
establishnent by reason of unity of ownership only. The
other criticism was that M. Dongray admtted that, if

necessary in the interest of service, the workmen  at the
Chai basa Cement Wbdrks could be transferred to sone | other
factory of the Company and therefore transferability was not
a sure test. This criticismwas also not gernane, because
the Conpany
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never clainmed that transferability was the only sure test.
A third criticismalso advanced on behal f of the worknmen was
that M. Dongray admitted that all the accounts of the
different factories and |inmestone quarries of the Conpany
were ultimately consolidated into one Profit and Loss
Account, a criticism which in our view was equally not
pertinent to the question at issue. The |earned Chairnan
then expressed his final finding in the follow ng words: -

" From these and other adm ssions made by M. Dongray it
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woul d appear that it is only for econony and convenience
that he was given charge of the control of both the concerns

but his capacity was dual. Wile he was controlling the
Cenent Works as it W rks Manager he had the control of the
gquarries as its Agent under the Mnes Act. It has also to

be noted that if both these establishments which are
i nherently different by their very nature are treated as one
and the same, anomal ous position may arise in dealing wth
the enployees in the quarries in matters of m sconduct and
such other things if there is a pendency of a dispute in the
Cenent Works and vice versa. Obviously, the enployees of
the Cenent Works have to be dealt with by the State Tribuna
whil e the enpl oyees of the quarries by the Central Tribunal
This also nullifies the force of the managenent’s contention
that both are parts of the sane establishnent. Consi deri ng
these it has to be held that the contention of the
managenent fails and that of the Union nust prevail."

W now revert to the contention urged on behalf of the
respondent that this appeal should be disposed of on the
footing that the final conclusion of the Industrial Tribuna
is a finding of fact. The judgnment of the Tribunal itself
shows that the final conclusion was arrived at by a process
of reasoning which “involved a consideration of severa
provi sions of the Act and sone provisions of the Mnes Act,
1952. The Tribunal accepted a najor portion, if not all, of
the evidence of M. Dongray; but it felt conmpelled to hold
agai nst the appellant despite that evidence by reason of an
714

anomal ous position  which, it thought, would arise if the
factory and the quarry were held to be one  establishnent.
The question before the Tribunal, and this Jis also the
guestion before us, was the true scope and effect " of cl
(iii) of s. 25E of the Act, with particular reference to the
expression " in another part of the establishment "
occurring therein. That question was not a pure question of
fact, as it involved a consideration of the tests which
should be applied in determ ning whether a particular wunit
is part of a bigger establishment. Indeed, it is true that
for the application of the tests certain prelimnary facts
must be found; but the final conclusion-to be drawn
therefrom is not a nmere question of fact. Learned counse
for the respondent is not, therefore, justified in asking us
to adopt the short cut of disposing of the appeal on the
footing that a finding of fact should not be-disturbed in an
appeal by special leave. In this case we  cannot relieve
ourselves of the task of determining the true scope and
effect of «cl. (iii) of s. 25E by adopting the ~“short cut
suggested by | earned counsel

We proceed now to consider what should be the proper tests
in determining what is neant by " one establishnent
Learned counsel for the respondent has suggested “that the
test has been laid down by the Legislature itself 'in the
Expl anation to s. 25A of the Act. That Explanation states:-
" In this section and in sections 25C, 25D and 25E
"industrial establishment " nmeans-

(i) a factory as defined in clause (m of section 2 of the
Factories Act, 1948; or

(ii) a mne as defined in clause (j) of section 2 of the
M nes Act, 1952; or

(iii) a plantation as defined in clause (f ) of section
2 of the Plantations Labour Act, 1951."

The argunent is that the Explanation states in clear terns
what an industrial establishnent means in certain sections
of the Act including s. 25E, and on a proper construction it
negatives the idea of a factory and a mineformng parts of
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one establishnent. Curiously enough, s. 25E does not
contain the
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expression "industrial establishment". It uses the word "
establishnent " only. W agree, however, that if s. 25E is
read with s. 25C and the definition of " layoff " in s. 2

(kkk) of the Act, as it nust be read, the word "
establishment " in s. 25E has reference to an industria
establishnent. On the footing that the word " establishnent
" in s. 25E means an industrial establishnment, what then is
the effect of the Explanation ? The contention of the
respondent is that an industrial establishment may be either
a factory as defined in clause (m of s. 2. of the Factories
Act, 1948, or a nmine as defined incl. (j) of s. 2 of the
M nes Act, 1952, or a plantation as defined in cl. (f) of s.
2 of the Plantations Labour Act, 1951; but it cannot be a
conbi nati on of any two of ~the aforesaid cat egori es;
therefore, a factory and a mne together, as in the present
case, cannot form one establishment. This argunent proceeds
on the assunption that the Explanation while stating what
undertakings —or enterprises come within the expression "
i ndustrial establishnment " necessarily |ays down the test of
"one establishment’ al'so. We do not think that there is any
warrant for this assunption. The Explanation only gives the
meaning of the expression " industrial establishment for
certain sections of the Act; it does not purport to |ay down
any test as to what constitutes one ' establishnent’. Let
us take, for exanple, a factory ~which has di f ferent
departments in which manufacturing processes are carried on
with the aid of power. Each department, if it enploys ten
or nore worknen, is a factory within the neaning of cl. (m
of s. 2 of the Factories Act, 1948; so is theentire factory
where 1,000 worknen nmay be enpl oyed. ~The Expl anation nerely
states that an undertaking of the nature of a factory as
defined in cl. (m of s. 2 of the Factories Act, 1948, is an
i ndustrial establishment. It has no bearing on the question
if in the exanple taken, the factory as a whole /or each
department thereof should be treated as one establishment.
That question nmust be determ ned on. other considerations,
because the Explanation does not deal with the question of
one establishment. 1In our view, the true scope and effect
716

of the Explanation is that it explains what categories,
factory, mne or plantation, conme within the neaning of the

expression " industrial establishment " ; it does not- dea
with the question as to what constitutes one establishnent
and |ays down no tests for determ ning that question. We

cannot, therefore, accept the argunment of |[earned counse
for the respondent that a factory and a mine, a mne  which
supplies the raw material to the factory, can never be one
establishment wunder the Act; that we do not think- is the
ef fect of the Explanation to s. 25A.

The Act not having prescribed any specific tests for

determining what is 'one establishnent’, we nmust fall  back
on such considerations as in the ordinary industrial  or
busi ness sense determne the wunity of an i ndustria

establishnent, having regard no doubt to the schene and
obj ect of the Act and other rel evant provisions of the M nes
Act, 1952, or the Factories Act, 1948. What then is ' one
establishment’ in the ordinary industrial or business sense
? The question of unity or oneness presents difficulties
when the industrial establishnent consists of parts, units,
departnments, branches etc. |If it is strictly unitary in the
sense of having one location and one unit only, there is
little difficulty in saying that it is one establishment.
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Where, however, the industrial wundertaking has parts,
branches, departments, units etc. with different |ocations,
near or distant, the question arises what tests should be
appl i ed for det er m ni ng what constitutes ' one
establ i shnent’ . Several tests were referred to in the
course of arguments before us, such as, geogr aphi ca
proximty, unity of ownership, nanagenment and control, unity
of enpl oyment and conditions of servi ce, functiona
integrality, general unity of purpose etc. To nobst of these
we have referred while summarising the evidence of M.
Dongray ,and the findings of the Tribunal thereon. It is,
per haps, inpossible to |ay down any one test as an absolute
and invariable test for all cases. The real purpose of
these tests is to find out the true relation between the

parts, branches, units etc. If in their true relation they
constitute one integrated whole, we say
717

that the establishnment is one; \if on the contrary they do
not constitute one integrated whole, each unit is then a
separate " unit. How the relation between the units will be
j udged nust depend on the facts proved, having regard to the
schene and object of the statute which gives the right of
unenpl oynent conpensat i-on and al so prescribes
di squalification therefor. Thus, in one case the unity of
owner shi p, managenent and control nmy be the inportant test;
i n another case functional integrality or general unity nmay

be the inportant. test; and in still —another case, the
i mportant test may be the unity of enploynent.  Indeed, in a
| arge nunber of cases several tests may fall for con-

sideration at the sane time.~ The difficulty of applying
these tests arises because of the conplexities of nodern
i ndustri al or gani sati on; nmany enterprises nay have
functional integrality bet ween factories whi.ch are
separately owned; some may be integratedin part with units
or factories having the sane ownership and -in part wth

factories or plants which are independently owned. In the
mdst of all these conplexities it may be difficult to
di scover the real thread of unity. In an Anerican  decision

(Donald L. Nordling v. Ford Mdtor Conpany (1)) there’is an
exanple of an industrial product consisting-of, 3,800 or
4,000 parts, about 900 of which cane out of one plant; sone
cane fromother plants owned by the same Conpany and stil
ot hers cane from plants independently owned, and a shutdown
caused by a strike-or other |abour dispute at any one of the
plants might conceivably cause a closure of the nmain plant
or factory.

Fortunately for wus, such conplexities do. not pr esent
thenselves in the case under our consideration. W do. not
say that it is usual in industrial practice, to have one
establishnent consisting of a factory and a mne; ~but we
have to remenber the special facts of this case where the
adj acent |imestone quarry supplies the raw material, | al npst
exclusively, to the factory ; the quarry is indeed a feeder
of the factory and without |inmestone fromthe quarry, the
factory cannot function. Qurs is a case where all the tests
are fulfilled

(1) (1950) 28 A L.R, 2d. 272.
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as shown fromthe evidence given on behalf of the appellant
to which we have earlier referred. There are unity of
ownership, unity of managenent, supervision and control
unity of finance and enploynent, wunity of |abour and
conditions of service of worknen, functional integrality,
general unity of purpose and geographical proximty. We
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shall presently deal with the legal difficulties at which
the Tribunal has hinted and which have been el aborated by
| earned counsel for the respondent. But apart from them
the only fair conclusion fromthe facts proved in the case
is that the Chai basa Cenent Wirks consisting of the factory
and the |Ilinestone quarry form one establishment. The
exi stence of two sets of Standing Orders and a separate
attendance register for the linmestone quarry have already
been adverted to. They have been sufficiently explained by
M. Dongray, particularly the existence of two sets of
Standing Orders by reason of the statutory requirement of
approval by different authorities-one set by the Labour
Conmi ssioner, Bihar, and other by the relevant Centra
aut hority.

We proceed now to consider the legal difficulties which
according to | earned counsel for the respondent stand in the
way of treating the |limestone quarry and the factory as one
est abl i shment. The ~Tribunal has nerely hinted at these
difficulties by saying that an anomal ous position will arise
i f the —quarry and the factory are treated as one
est abl i shnment. It is necessary torefer briefly to the
schene and object of lay-off conpensation and t he
di squalifications therefor  as envisaged by the relevant
provisions in Chapter VA of the Act. That chapter was
inserted by the Industrial Disputes (Anendrment) Act, 1953
(43 of 1953), which cane into effect from October 24, 1953.
The right of worknmen to | ay-off conpensation is obviously
designed to relieve the hardship caused by unenpl oynment due
to no fault of the enployee; involuntary unenploynment also
causes dislocation of tradeand may result 1in genera
econom c insecurity. Therefore, the right is ‘based on
grounds of humane public policy and the statute which gives
such right should be
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liberally construed, and when there are di squal i fying
provisions, the latter should be construed strictly wth
reference to the words used therein. Now, s. 25 gives the
right, and there are three disqualifying clauses in s. ' 25E
They show that the basis of the right to unenploynent
conpensation is that the unenploynent is involuntary; in
other words, due to no fault of the enployees thenselves;
that is why no unenpl oyment conpensation is  payable when
suitable alternative enploynment is offered and the workman
refuses to accept it as incl. (1) of s. 25E; or the work-
man does not present hinself for work at the establishnent
as incl. (ii); or when the laying-off is due to the strike
or slowing down of production on the part of workmen in
anot her part of the westablishment as in  cl. (iii).
Qoviously, the last «clause treats the work men in one
establ i shnent as one class and a strike of slow down by sone
resulting in the laying-off of other workmen disqualifies
t he wor kmen | ai d- of f from cl aim ng unenpl oynent
conpensati on, the reason being that the unenploynent is not
really involuntary.

It is against this background of the schene and object  of
the relevant provisions of the Act that were nust now
consider the -legal difficulties alleged by the respondent.
The first difficulty is said to arise out of s. 17 of the
M nes Act, 1952. That section says in effect that every
m ne shal | be under a Manager havi ng prescri bed
qualifications who shall be responsible for the control
managenent and direction of the mne; it is then pointed out
that the word "agent’ in relation to a mine neans a person
who acts as the representative of the owner in respect of
the managenment of the mine and who is superior to a Manager
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The argurment is that the |inestone quarry at Rajanka had a
Manager’ under the M nes Act, 1952, and M. Dongray acted as
the agent, that is, representative of the owner, viz., the
Conpany; and this arrangenment which was in consonance wth
the provisions of the Mnes Act, 1952, it is argued, made
the factory and the quarry two separate establishnents. W
are unable to accept this argunment as correct. W do not
think that s. 17 of the Mnes Act, 1952, has any rel evance
720

to the question whether the Iinmestone quarry was part of a
bi gger establishment. It prescribes the appointnent of a
Manager for purposes of the Mnes Act, 1952, and does not
deal with the question of 'one establishment’ within the
nmeaning of cl. (iii) of s. 25E of the Act. The fact that
the quarry Mnager worked under the overall control and
supervision of M. Dongray showed, on the facts proved in
this case, just the contrary of what |earned counsel for the
respondent, has contended ; it showed that the factory and
the quarry were treated as one establishnment.

The second difficulty is said to arise out of certain
provi sions_ of the Act which relate to the constitution of
Boards of Conciliation, Courts of Inquiry, Labour Courts and
Tri bunal s and the reference of industrial disputes to these
bodi es for settlenment, inquiry or adjudication. The scheme
of the Act is that except in the case of National Tribunals
whi ch are appointed by the Central Gover nrent , t he
appropriate Government nmakes the appoi ntnent of Boards of
Conciliation, Courts of Inquiry, Labour Courts and Tribunals
and it is the appropriate CGovernment whi ch nakes the refer-
ence under s. 10 of the Act. Now, the expr essi on
appropriate Government is defined ins. 2(a) of the Act. So
far as it is relevant for our purpose, it neans the Centra
Government in relation to the linmestone quarry at  Rajanka
and the State Governnent of Bihar in relation to the factory
at Jhinkpani. W had stated earlier in this judgnent that
in this very case the original® dispute between the
managenent and the worknen in the Ilinestone quarry was
referred to the Central Tribunal at Dhanbad, while the
latter dispute about |ay-off conpensation to worknen of the
factory was referred by the Governnent of Bihar “to the
Industrial Tribunal at Patna. The argument before us is
that when the statute itself brings the two units, factory
and mne, under different authorities, they cannot be
treated as one establishnment for the purposes of the sane
statute. Qur attention has al so been drawn to s. 18(3) of
the Act under which in certain circunstances, a settlenent
arrived at in the course of conciliation proceedings under
the Act or an award of
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a Labour Court or Tribunal is nade binding on all ~ persons
who were enployed in the establishnent or part- of the
establishnent, as the case may be, to which the 'dispute
relates on the date of the dispute and all persons who
subsequent |y becone enpl oyed in that establishnment or part.”
It is contended that it will be difficult to apply s. 18(3)
if the factory and the |inestone quarry are treated as one

establ i shment. Lastly, learned counsel for the respondent
has referred us to s. 33 of the Act. Sub-section (1) of
that section, in substance, lays down that during the

pendency of any conciliation proceedings or of any
proceedi ng before a Labour Court or Tribunal in respect of
any i ndustrial dispute, no enployer shall alter t he
conditions of service to the prejudice of worknen or punish
any worknmen, save with the permissionin witing of the
authority before which the proceeding is pending. Sub-
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sections (2) and (3) we need not reproduce, because for the
purposes of this _ appeal, the argunent is the same, which
is that if a proceeding is pending before a Centra
Tribunal, say in respect of the |imestone quarry, there wll
be difficulty in applying the provisions of s. 33 in respect
of workmen in the factory over which the Central Tribuna
will have no jurisdiction. The Industrial Tribunal did not
specifically refer to these provisions, but perhaps, had
them in mnd when it said that an anomal ous position would
arise if the factory and the quarry were treated as one
est abl i shnent .

We have given our nost earnest consideration to these
argunents, but are unable to hold that they should prevail
It is indeed true that in the matter of constitution of
Boards of Conciliation, Courts of Inquiry, Labour Courts and
Tribunals and also inthe natter of reference of industria
di sputes to them and perhaps for certain other limted
purposes, « the Act gives jurisdiction to two di stinct
authorities, the Central Government in respect of the
i mestone quarry and the State Governnment in respect of the
factory. The short question is-does this duality  of
jurisdiction, dichotormy one may call it, necessarily inply
that for all purposes of the Act, and particularly for
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payment of unenpl oynent conpensation as per the provisions
in Ch. VA the factory and the quarry nust be treated as
separate establishnents. W are unable to find any such
necessary inplication. There is no provision in the Act
whi ch says that the existence of two jurisdictions has the
consequence contended for by learned counsel  for the
respondent; nor do we find anything in the provisions
creating two jurisdictions which by reason of 'the principle
underlying them or by their very nature give rise to an
implication in law that the existence of two jurisdictions
nmeans the exi stence of two separate establishments. On the
contrary, such an inplication or inference wll be at
vari ance with the schenme and  object of unenpl oynment
conpensation as provided for by the provisions in Ch. /VA of
the Act. We have pointed out earlier that the  object of
unenpl oynent conpensation is to relieve hardship caused by
i nvoluntary unenploynent, that is, unenploynent not due to
any fault of the enployees. |If in the ordinary business
sense the industrial establishnent is one, a lay-off of sone
of the worknen in that establishment as a result of a strike
by sonme other worknmen in the sanme establishnent ~ cannot be
characterised as involuntary unenployment. ~To hold that
such an establishnent nust be divided into two separate
parts by reason of the existence of two jurisdictions is to
import an artificiality for which we think there is no
justification in the provisions of the Act.

Nor do we think that ss. 18(3) and 33 present “any rea
difficulty. Section 18(3) clearly contenplates a settlenent
or an award which is binding on a part of the establishment.

It says so in express ternms. |If, therefore, in the case
before wus there is a settlenent or award in respect of the
linmestone quarry, it will be binding in the circunstances

nmentioned in the subsection, on the worknmen in that part of
the establishnent which is the linestone quarry. Simlarly,
a settlenment or award in respect of the factory wll be
bi nding on the worknen of the factory. Section 33, as far
as it is relevant for the argunent now under consideration,
isintw parts. Sub-section (1) relates
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to a matter connected with the dispute in respect of which a
proceeding i s pending. Sub-section (2) relates to a nmatter
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proceeding is pending. In one case permission of the
authority before which the proceeding is pending has to be
obtained for punishing etc. ; in the other case, an

application for approval of the action taken by the enpl oyer
has to be nade. W see no difficulty in applying s. 33 in a

case |like the one before us. For worknmen in the mne, the
aut hority will be the one appointed by the Centra
CGovernment; for the factory, the authority wll be that
appointed by the State CGovernnent. This is the sane

argunent as the argunment of two jurisdictions in another
form The assunption is that there cannot be two jurisdic-
tions for two parts of one establishment. This argunment is
valid, if the assunption is correct. |f, however, there is
no warrant for the assunption, as we have held there is
none, then the argunment has no |l egs to stand upon

So far we have dealt with the case irrespective of and apart
fromreported decisions, because there is no decision which
really covers the point in controversy before us. Lear ned
counsel . for the appellant has referred to the decisions in
Hoyle v. Cram (1) and Coles v. Dickinson (2 ). The question
inthe first case was if the appellants there were liable to
be convicted of an of fence agai nst the Bl eaching Wrks Act,
23 and 24 Vict. c¢. 78in enmploying the <child wthout a
school nmaster’'s certificate. It was held that a child
enpl oyed on the preni ses where the bl eaching, dyeing and
finishing were performed was enployed in- an incidenta
printing process within the second section of 8 and 9 Vict.
c. 29; and that the place where he was so enployed forned
part of " the establishnent where the chief process of
printing was carried on " within the nmeaning of that Act.
The decision proceeded mainly on the words of the statute;
but Earle, C J., said:

" It appears that the works at Mayfield having sone  years
ago become inadequate, by reason of the

(1) (1862) 12 CB. (N.S.) 125; 142 E. R 1090.

(2) (1864) 16 C. B.(N.S.) 604; 143 E R 1264.
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increase of the business and by the detorioration and
deficiency of the water of the river Medl ock, the appellants
transferred part of their works to Sandy Val e: but that the
principal part of the work continued to be carried on at

Mayfield, which was the principal seat of the firm In a
conmerci al sense, therefore, Sandy Vale clearly was part ~ of
one entire establishnent. It was contended for t he

respondent that the statute did not mean forming part in a
commercial sense, but in a popular and |ocal sense. But |
see no reason for confining the neaning to local proximty.
The whol e substantially forns one establishnent."

In the second case the question was this : by the 73rd
section of 7 and 8 Vict. c. 15, premises which “are used
solely for the manufacture of paper were excluded from the
operation of the Factory Acts; there were two nmills, one at
Manchester and the other in Hertfordshire. The Manchester
mll prepared what was called hal f-stuff which was sent  to
the mill in Hertfordshire to be nanufactured into paper, and
the question was if the Manchester mill was exenpted from
the operation of the Factory Acts. The answer given was in
the affirmtive. It was stated that each step in the
process was a step in the manufacture of paper, and the
di stance between the two places where the several parts were
carried on was wholly inmaterial in view of the words of the
statute.

The |last decision to which our attention has been drawn is
the Anerican decision in Donald L. Nordling v. Ford Motor
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Conpany (1). This decision is perhaps nore in point as it
related to unenploynent conpensati On. The statute in that
case provided that an individual 1losing his enploynment
because of a strike or other |abour dispute should be
disqualified during its process " at the establishment in
which he is or was enployed ". The claimants there had been
enpl oyed at a M nnesota autonobile assenbly plant which was
partially shut down because of a lack of parts due to a
strike at a manufacturing plant owned and operated by the
same corporation in Mchigan. The M nnesota Supreme Court
to which an application was nmade for

(1) (21950) 28 A L.R 2d. 272.
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a certiorari to review a decision of the director of the
di vi sion of enploynent and security reviewed the tests which
have generally been applied for determ ning what is neant by
the term’ establishment” within the neaning of the statute
concerned; it pointed out that there was no wuniformty of
deci sion on the question and it was not possible to |ay down
an absolute or invariable test. The decision was based on
the broader ground that the tests of functional integrality,
general unity and physical proximty should all be taken
into consideration in determning the ultimte question of
whet her a factory, plant or unit of a larger industry is a
separate establishment within the nmeaning of the enploynent
and security law. /The test which was enphasized in that
case was the test of the unity of employnent and on that
footing it was found that the evidence was anple to support
the director’s finding that the Mnnesota plant was a
separ ate establishnent.

We do not think that these decisions carry the matter any
further than what we have explained in earlier paragraphs of
this judgnent. W nust have regard to the provisions of the

statute under which the question falls to be considered; if
the statute itself says what is one establishment,  then
there is no difficulty. |If the statute does not, however,

say what constitutes one establishnment, then the usual tests
have to be applied to determine the true relation between
the parts, branches etc., nanely, whether they constitute
one integrated whole or not. No particular test ~can be
adopted as an absolute test in all cases of this type and
the word ’'establishnent’ is not to be given the sweeping
definition of one organisation of which it is capable, but
rather is to be construed in the ordinary business  or
comer ci al sense

For the reasons which we have already given, we are of the
view that the |learned Chairman of the Industrial” Tribuna
wongly held that the linestone quarry at Rajanka and the
factory at Jhinkpani were separate establishnents. In  our
view, they constituted one establishment within the neaning
of cl. (iii) of

92
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s.25E of the Act. It was conceded on behal f the respondent
wor knmen that the lay-off in the factory was due to the non-
supply of linmestone by reason of the strike in the |inestone
quarry and the stri ke was deci ded on by the sane Union which
consisted of the worknen at the factory and the quarry.
That being the position, the disqualificationin cl. (iii)
aforesaid clearly applied and the workmen at the factory
were not entitled to claimlay-off conpensation

The result, therefore, is that the appeal succeeds and is
allowed and the award of the Industrial Tribunal is set
asi de. In the circunmstances of the case in which a
difficult question of interpretation arose for decision for
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the first tinme, we pass no order as to costs.
Appeal al | owed.




