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PETI TI ONER
NI TI' N RASHM KANT KANTAWALA

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 31/ 01/ 1997

BENCH
S.C. AGRAWAL, S. SAGH R AHMAD

ACT:
HEADNOTE:
JUDGVENT:
ORDER
Speci al | eave granted.
This appeal is directed against the judgnent of the

Bonbay Hi gh Court dated Septenber 16, 1994 whereby the Wit
Petition No. 25 of 1992 filed by the appellant has been
di sm ssed

The said Wit petition relates to the enforcenent of
the "Delivery to Mail Order 1991" (hereinafter referred to
as ‘the 1991 Order’) issued by the Director General of Posts
and Tel egraphs in exercise of the powers conferred by sub-
section (3) of Section 21 of thelndian Post Ofice Act,
1898 (hereinafter referred to as ‘the Act’) vi de
notification dated WMy 29, 1991. The 1991 Order was issued
to deal wth the growi ng problem of delivery ~of mail in
high-rise nmulti-storeyed buildings that have cone up as a
result of wvertical expansion of the large towns in the
country. It provided for delivery of unregistered mail by
the Post Office in he mail box of the addressee to be put at
the ground floor of the building in which the addressee is
| ocated. By the inmpugned judgnment, the Hi gh Court has uphel d
the validity of the said order. Wiile the matter was pending
inthis Court, the 1991 Order has been superseded by the
"Delivery of Postal Articles Order, 1996"(hereinafter
referred to as ‘the 1996 Order’) which has al so been i ssued
by the Director Ceneral of Posts and Tel egraphs in exercise
of the powers conferred by sub-section (3) of the Act vide
notification dated Novenber 24, 1995.

We have heard the appellant in person as well as Shr
P.P. Mal hotra, the |earned senior counsel appearing for the
Union of India, and Shri D.N. Mshra, the | earned counse
for the Minicipal Corporation of Greater Bonbay.

The appel | ant has made a grievance mainly wth
reference to the conditions in the city of Bonmbay and
especially in respect of the existing buildings. It has been
urged that in nost of the existing nmulti-storeyed buil dings
no space has been provided for keeping mail boxes for the
residents and since the facilities of nmail boxes cannot be
provided in such buildings, the sane shoul d be excluded from
the operation of the 1996 Order. As regard the buildings
which would be coming up in the future, it has been
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submitted that necessary provision should be nade in the
regul ati ons governing grant of sanction of the plan as well
as the conpletion and occupancy certificate to ensure that
the suitable provision is nmade for installing mail boxes in
such bui |l di ngs.

The appellant has al so raised a | egal subm ssion about
the validity of the 1991 Order and has invited our attention
to clause (c) of Section 3 of the Act wherein the
expressions "in course of transm ssion by post" and
"delivery" have been defined. The subnmission is that 1991
Order as well as 1996 Order are ultra vires the provisions
of the Act because clause (c) of Section 3 of the Act only
postul ates delivery at the house or office of the addressee,
or to the addressee or his servant or agent or other person
consi dered to the authorised to receive the article and does
not postulate delivery in-other manner and that delivery in
a mail box which “is not kept in the house or office of the
addressee is not perm-ssible under the said provision. W do
not find any force in this subm ssion. Under Section 3(c) it
is permssible to nake delivery of the postal article at the
house or —office of the addressee. The expression "house or
office of the addressee” in Section 3(c) cannot be confined
to the part of the building in which the addressee is
residing or has his office. The said expression would
i nclude the building in which the residence or office of the
addressee is situate. The delivery of a postal article in a
mail box kept in | the building in which the residence or
office of the addressee is located has to be treated as
delivery at the house or office of the addressee. The
provision in the 1996 Order regarding delivery of the posta
article in the mail box of the addressee cannot, therefore,
be held to be inperm ssible under Section 3(c) of the Act.

The other question that remmins to be considered is
whether the provision for having a mail box for the
residents in existing buildingsin Bormbay city which do not
have space for keeping mail boxes can be regarded as fair
and reasonable. In this regard, it nay be nentioned that
during the pendency of the Wit Petition in the H'gh Court,
a Conmttee of Menbers of Parliament was appointed by the
Central Covernment to examine the Miil Box Delivery Scheme
in Bonbay city. The said Comrmittee submitted its report in
Novenber 1992. In its report the Conm ttee has pointed court
that the old buildings in congested localities of ~Bonbay
nostly consist of ground and four wupper floors and their
passages are very narrow and that it would be difficult to
conpel the occupants to receive their mail through nai
boxes provided on the ground floor. The Commttee felt that
it would create great hardship if the schene is inplenented
i n buildings consisting of ground and four upper floors only
whi ch were nostly constructed prior to the year 1940 and are
tenanted prenmises and that in many cases such buil dings wll
have to be exenpted fromthe operation of the scheme. The
Conmittee nmade the foll ow ng reconrendations: -

"CHAPTER 5 : RECOMMENDATI ONS : -

5.1 Considering all the aspects of

the Mail Box Scheme and t he

obj ections of t he Citizens

particularly on the ground of |ack

of space for putting up Mail Boxes

and appreciating the nerits of the

Scheme, the Committee nmakes the

foll owi ng recomendati ons: -

5.2 The Postal authorities may

undertake rigorous canpai gn to

create awareness anmong the citizens
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regarding the wusefulness of the
schenme. CGovernnent of Maharashtra
may al so be approached for naking

appropriate amendnent s in t he
Bonbay rent Act to enable tenants
to put up mail box in the conmobn

passages of buildings. Voluntary
acceptance in such cases nmay be
encour aged by t he Post a
Depar t ment .

5.3 The Mail Box Scheme shoul d be
i ntroduced in the buildings which

shall be hereinafter constructed
and in the building which are stil
under construction. For this

purpose, it is gratifying to note
t hat t he Devel opnent Contro
Regul ati ons for Greater Bonbay 1991
issued by the Urban Devel opnent

departments, Gover nrent of
Maharashtra, and published in the
Maharashtra Gazette part | Kaukan
Di vi si onal Suppl emrent dat ed
21.2.1991 contains ~a provision, ‘a
letter box of appropriate
di nensi ons shal |/ be provided on the
ground fl oor of resi dence,

Conmer ci al builldings with 5 or nore
storeys, to the satisfaction of the
conmi ssi oner’ . The Post a
Departnment, therefore, nmay prevai
upon the Municipal Conm ssioner of
G eater Bonbay not to pass any
bui I di ng pr oposal unl ess the
aforesaid condition of the letter
box is conplied with and not to
give conpletion certificate to
bui | di ngs under construction till
t he aforesai d condi tion is
satisfied. Thus a good beginning
can be made and in course of tine
may many new buildings in Bonbay
wi Il have inplenmented this schene.
5.4 The Schene should apply also to
the existing high rise buildings
with 6 storeys (ground + 5 floors)
and nore. However in these cases
al so where in respect of any
particul ar bui I di ng genui ne
hardships are placed before the
Post master Ceneral Bombay or his
aut hori sed noni nee and the sane are
found to be true the said building
may be exempted from the schene.
Most  of such buildings are on
ownership basis and therefore the
probl em of [andlord objecting will
not arise. Except the new buil ding
to be constructed as stated in para
5.3 and the high rise buildings as
stated in para 5.4 all the existing
bui | di ngs should be exenmpted from
t he schene.

5.5 As already stated earlier in
para 3.11 while there may be
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i nstances of genui ne har dshi ps

likely to ari se from t he

i mpl ementation of the schene there

are sonme nerits also in the schene.

The schene cannot, therefore be

rejected our tight. It will have to

be introduced cautiously without

causi ng hardship to the people

Public awareness is to be created

whi | e i ntroducing the schene.

5.6 Adequate time, say 3 nonths,

may be given to those who are

required to conply with the schene.

5.7 The Conmittee also strongly

feels that the _approach of the

M nistry of Communications and the

CGovernment of India that Postal

Depart ment is a conmer ci a

department nay be reviewed and

revised. Like Health and Education

it should be considered as a

Depart ment rendering social service

to the society and fromthat point

of view the gener al ban on

sanctioning the additional posta

staff particularly the Postnen, and

the strict out on the expenses on

openi ng of new post offices may be

given up. This Departnent may be

treated as a departnment rendering

social service tothe citizens at

large, and keeping in view the

essenti al requirenents of the

citizens for mai nt ai ni ng vita

conmuni cati ons and requiremnments of

the staff for catering to the needs

of the public post offices be given

top priority in the budget ary

provi si ons of the Governnent."

Keeping in view the recomendations of the said
Conmittee, by clause 2 of the 1996 Oder nulti-storeyed
bui | di ngs having five storeys (ground plus four floors) are
excluded from the anmbit of the said order. Furthernore, the
1996 Order contains a provision in clause 4 regarding
exenption of certain buildings fromthe ambit of the said
order. Clause 4 reads as follows :-

"Clause 4, Power to exenpt - \Were

there is genuine difficult in
conplying with the provisions of
this or der in a particul ar

building, the Chief Post Master

General, Post Master CGeneral Senior

Superi ntendent of Post O fices, or

as the case many be, the

Superi nt endent of Post O fices, my

for reasons to be recorded in

witing, exenpt the said building

fromthe provisions of this order."

The Department has proposed the follow ng guidelines
for exercising the power to relax delivery of postal article
under the 1996 Order for existing buildings as per clause 4
of the said order:-

"PROPOSED GUI DELI NES FOR EXERCI SI NG

THE POAERS TO RELAX DELIVERY OF

POSTAL ARTICLES ORDER 1995 FOR
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EXI STI NG BUI LDI NGS AS PROVI DED FOR
IN RULE OF THE ABOVE Cl TED ORDER

1. The application could be nmade
bef ore t he Supdt . of Post
O ficers/SSPCs/ PHG CPMG by  10. 2. 97
this date is tentatively fixed for
Bonbay and wil | be deci ded
separately for each area

2. The authorised official fromthe
Post OFfice would be sent to the
prem ses within 7 days of receipt
of the application to report on
whet her post boxes could be fixed
on the ground floor or find out a
viz nedia of installation of a
comunity box ~for ~delivery of
postal articles to an authorised
person whi ch could be the caretaker
of the building/society. He wll
submit - his report within three days
fromthe date of his visit.

3. The applicant will be given the
extract of report and he may nake
his representation -against or in
favour within/ 3 days of the report
and after considering the report of
t he aut hori sed of fi ces,
representation, | if any, of the
applicant, the authority to which
the application was addressed wil |
decide the matte.

4. The application will be decided
within one nonth of its receipt and
the decision conveyed to the
applicant.

5. Duri ng the peri od of
del i beration of the application the
postal articles will continue to be
delivered at the doorstep of the
addressee or at a comon place

agr eed to by the
Car et aker / managenent of the
bui | di ng/society."

The af orenmenti oned gui del i nes

provisions for ensuring that the power

under

made

contain

adequat e

to grant exenption

clause 4 of the 1996 Order is exercised reasonably.
We woul d, however, direct that the foll owi ng-changes be

in the guidelines :-

(i) In par agr aph 1 of the
guidelines the |last date fixed for
subm ssi on of applications shall be
March 31, 1997, instead of February
19. 1997.

(ii) In par agr aph 2 of the
guidelines it should be prescribed
that the officer before going to
t he bui I di ng concer ned for
i nspection shall give prior notice
of the date and tine of his visit
to the building to the person who
has subm tted the application
referred to in paragraph 1 of the
gui del i nes.

This takes care of the existing
bui I di ngs.
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As regards buildings to be constructed in future, we
find that the Urban Devel opnent Departnent of the Gover nnent
of Maharashtra has nade the Devel opnent Control Regul ations
for Greater Bonbay, 1991 which have been published in
Mahar ashtra Governnent Part-1 dated February 21, 1991. The
said regulations provi de that "a letter box of an
appropriate dinmension shall be provided on the ground fl oor
of residence, commercial buildings with five or nore storeys
to the satisfaction of the Conmissioner”. The Minicipa
Corporation of Greater Bonbay nust ensure that no plan for a
building is approved unless it contains provision for space

for mail boxes and no plan is being sanctioned which does
not contain such provisioon, the Minicipal Corporation of
Greater Bonmbay will also ensure hat no occupancy and

conpl etion certificate i's granted in respect of any building
if it does not satisfy the aforesaid requirenent.

Since the 1996 Oder is. applicable throughout the
country and high-rise multi-storeyed buildings are com ng up
in other 'towns, it~ is expected that the States as well as
the Union Territories shall nake suitable provisions on the
sane |lines as have been made in Maharashtra and that the
| ocal authorities in the various towns will follow the above
mentioned directions givenwith regard to sanctioning of
pl ans for new buildings and granting of conpletion and
occupancy certificates for such buildings.

The appeal is disposed of accordingly. No costs.




