http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 7

CASE NO. :
Appeal (civil) 694 of 1999

PETI TI ONER
SRl SH BU CHANDRA DHAR

Vs.

RESPONDENT:
SRl PASUPATI NATH AUDDYA

DATE OF JUDGVENT: 06/ 03/ 2002

BENCH
G B. Pattanai k, S.N Phukan & K. G Bal akri shnan

JUDGVENT:

[WTH CIVIL APPEAL NO. 695 COF 1999]
JUDGMENT

S. N VARI AVA, J.

1. These two Appeal s are agai nst the common Judgnent dated 2nd
June, 1998 in two Revision Applications filed by the Appellant (herein)
before the Hi gh Court of Calcutta. Both the Appeals are being

di sposed of by this common Judgnent as the facts are sinmilar and the

| aw point is the sane.

2. Briefly stated the facts are as foll ows:

One Snt. Maya Lata Dey was the owner of a building containing six
shops in 7B, Kabi Tirtha Sarani, P. S. Watgunge, Calcutta - 700023.
The Appellant was a tenant in one shop and the Respondent was a
tenant in two of the shops. On 12th March, 1993 the Appel |l ant bought
the building fromthe said Snt. Maya Lata Day by a registered sale
deed. A letter dated 1st April, 1993 was sent by the landl ady, Snt
Maya Lata Dey, to all the tenants intimating themthat she had sold
the building to the Appellant and that they should attern tenancy to
the Appellant and pay rent to the Appellant.

3. The Respondent filed, against Sm. Maya Lata Dey and the
Appellant, Title Suit No. 307 of 1993 in the Court of the Munsif at

Al ipore for specific performance of an alleged oral Agreenent to Sell
The Respondent clained that there was an earlier Agreenent to Sel
between Sm. Maya Lata Dey and hinself and that thus the property
could not have been sold to the Appellant. After filing the suit for
speci fic performance the Respondent did not pay any rent to the
Appel l ant. The Appellant, therefore, filed a Suit No. 215 of 1993 for
recovery of arrears of rent. That suit came to be decreed on 19th
August, 1993.

4. Thereafter the Appellant filed two suits, each for possession of a
shop, damage, nesne profit and injunction against the Respondent.

The suits were filed under Section 13 of the Wst Bengal Prem ses

Tenancy Act, 1956 (hereinafter called the said Act). The Respondent

filed applications under Section 10 of the Civil Procedure Code for stay
of the suits on the ground that his suit for specific performance of
contract was pending. The applications were disnmissed. On 22nd
December, 1995 Suit No. 307 of 1993 filed by the Respondent was
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di sm ssed. We are told that an Appeal has been filed against the
order of dism ssal and that the said Appeal is pending.

5. On 23rd April, 1996 the Respondent filed applications, under
Section 151 of the Civil Procedure Code, praying that he be allowed to
deposit all arrears of rent along with statutory interest thereon in
accordance with Section 17(1) of the said Act. In the said application
he contended that he had been advi sed by his | awer that he should

not pay rent as that would affect his suit for specific performance

whi ch was then pending and that now that the suit for specific

performance was di sm ssed he was tendering the rent. It nust be
mentioned that along with the applications the Respondent deposited
all arrears of rent. The applications were opposed by the Appellant.

The | earned Additional District Judge rejected the applications.
However, both the Appeals filed by the Respondent were all owed by
the i npugned Judgnent dat ed 2nd June, 1998.

6. VWhen this matter reached hearing on 21st Novenber, 2001 this
Court observed as under:

"I't is conceded that the tenant did not deposit the anopunt

of arrears of rent within one nonth fromthe date of

service of wit of summons under sub-section (1) of

Section 17 of the West Bengal Prem ses Tenancy Act, 1956

nor made an application within that tinme for extension of

time under sub section2(A) and 2(B) of Section 17. An

application by tenant, seeking extension of tine, made

beyond one nmonth, for condoning the delay in deposit

whi ch too was nmade beyond one nmonth, was rejected by

the Trial Court but allowed by the H gh Court in exercise of

its revisional jurisdiction. ~The H gh Court, while dong so,

relied on an observation made by this Court in Ms. B. P

Khenka Pvt. Ltd. Vs. Birendra Kumar Bhowni ck and Anr.

(1987 (2) SCC 407) vide para 15, which reads as under

". then the court surely has the further

di scretion to condone the default and extend
the time for paynent or deposit and such a
di scretion is a necessary inplication of the
di scretion not to strike out the defence."

We have our reservations about the correctness of

the observation so made. The question - whether an
application under Section 17(2A), if filed beyond the period
of one nonth fromthe date of service of wit of summons
woul d be entertainable, inspite of the bar created by sub-
section 2-B, did not specifically arise for decision before
this Court in B. P. Khenka's case. Since B. P. Khenka's
case i s a two-Judge Bench decision, let the matter be

pl aced for hearing before a three-Judge Bench

At this point of time, |earned counsel for the

respondent invites attention of the Court to a concession
recorded by the High Court at the bottom of internal page
14 of its order. Learned counsel for the appellant submts
that there is no such concession nade as is sought to be
spelt out. We do not deemit necessary to express any

opi nion on either contention."

7. Accordingly this matter is before this Court. The question before
this Court is whether a Court has discretion to extend time if a deposit
is not made or an application is not made within the tine provided in
Section 17. It would thus be convenient to set out Section 17.

Section 17 reads as fol |l ows:

"17. When a tenant can get the benefit of protection
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agai nst eviction.- (1) On a suit or proceeding being
instituted by the landlord on any of the grounds referred to
in section 13, the tenant shall, subject to the provisions of
sub-section (2), within one nmonth of the service of the wit
of sumons on him or where he appears in the suit or
proceedi ng without the wit of sumons being served on

him wthin one nonth of his appearance deposit in court

or with the Controller or pay to the landlord an anount
calculated at the rate of rent at which it was |last paid, for
the period for which the tenant may have nade def aul t

i ncluding the period subsequent thereto up to the end of

the month previous to that in which the deposit or

paynment is nmade together with interest on such anount

calcul ated at the rate of eight and one-third per cent, per
annum from t he date when any such anmobunt was payabl e

up to the date of deposit, and shall thereafter continue to
deposit or pay, nmonth by nonth, by the 15th of each
succeedi ng nonth a sum equi valent to the rent at that

rate.

(2) ILf-in any suit-or proceeding referred to in sub-
section (1) there is any dispute as to the anmount of rent
payabl e by the tenant, the tenant shall within the time
specified in sub-section (1), deposit in court the amount
admtted by himto/be due fromhimtogether with an
application to the Court for determi nation of the rent
payabl e. No such deposit shall be accepted unless it is
acconpani ed by an application for determnination of the
rent payable. On receipt of such application, the Court
shal | -

(a) having regard to the rate at which rent was
| ast paid, and the period for which defaul t nmay
have been nade, by the tenant, nake, as soon

as possible within a period not exceedi ng one
year, a prelimnary order, pending fina

deci sion of the dispute, specifying the anount,
if any, due fromthe tenant and thereupon the
tenant shall, within one nonth of the date of
such prelimnary order, deposit in court or pay
to the landlord the anbunt so specified in the
prelimnary order; and

(b) having regard to the provisions of this Act,
nmake, as soon after the prelimnary order as
possible, a final order determining the rate of

rent and the anmount to be deposited in Court

or paid to the landlord and either fixing the

time within which the amount shall be

deposited or paid or, as the case may be,

directing that the anpunt already deposited or

pai d be adjusted in such manner and within

such time as may be specified in the order

(2A) Notwi t hstandi ng anythi ng contained in sub-
section (1) or sub-section (2), on the application of the
tenant, the Court may, by order, -

(a) extend the time specified in sub-section (1) or
sub-section (2) for the deposit or paynent of
any amount referred to therein;

(b) havi ng regard to the circunstances of the
tenant as also of the landlord and the tota
sum i nclusive of interest required to be
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deposited or paid under sub-section (1) on
account of default in the paynent of rent,
permt the tenant to deposit or pay such sum
in such installnents and by such dates as the
Court may fix :

Provi ded that where paynent is pernmtted by

instal ments such sum shall include all anpbunts cal cul ated
at the rate of rent for the period of default including the
peri od subsequent thereto up to the end of the nonth
previous to that in which the order under this sub-section
is to be nmade with interest on any such amount cal cul ated
at the rate specified in sub-section (1) fromthe date when
such anpbunt was payable up to the date of such order

(2B) No application for extension of time for the

deposit or payment of any amount under clause (a) of sub-
section (2A) shall be entertained unless it is made before
the expiry of the tine specified therefor in sub-section (1)
or sub-section (2), and no application for permssion to
pay in instalnent under clause (b) of sub-section (2A)

shall be entertained unless it is nade before the expiry of
the time specified in-sub-section (1) for the deposit or
payment of the ampunt due on account of default in the
payment of rent.

(3) If a tenant fails to deposit, or pay any anount
referred to in sub-section (1) or sub-section (2) within the
time specified therein or within-such extended time as nay
be al |l owed under clause (a) of sub-section (2A), or fails to
deposit or pay any instalnent permtted under clause (b)

of sub-section (2A) within the tine fixed therefor, the
Court shall order the defence agai nst- delivery of

possession to be struck out and shall proceed with the
hearing of the suit.

(4) If a tenant nmkes deposit ‘or paynent as

requi red by sub-section (1), sub-section (2), or sub-
section (2A) no decree or order for delivery of possession
of the premises to the Iandlord on the ground of default in
paynment of rent by the tenant shall be nade by the Court
but the Court may allow such costs as it may deemfit to
the | andl ord

Provided that a tenant shall not be entitled to any

relief under this sub-section if, having obtained such relief
once in respect of the prem ses, he has agai n nade default

in the paynent of rent for four months within a period of
twel ve nonths. "

At this stage it nust be nentioned that sub-sections (2A) and (2B)

were inserted by the West Bengal Premi ses Tenancy (Amendrent)

Act, 1969 (Act 30 of 1969). At the same time Sections 17A to 17D
were also inserted. Section 17A provides that a Court "shall™ set aside
an order striking out defence if an application to that effect i's made by
a tenant within 30 days fromthe date of the Order striking off

def ence. Section 17B provides that even if a decree for recovery of
possession is passed, after defence is struck off, a tenant nay within
60 days of the amending Act apply to Court to set aside the decree

and the Court shall set aside the decree. Section 17C provides that if
the tenant deposits anpbunts as directed by the Court, under Section

17A and/or 17B, then the tenant will be deermed to have duly

deposited as required by Section 17(1) or 17(2). Section 17D

provides that if a decree is passed, under circunstances set out in
clauses (a) & (b) thereof, the Court shall set aside the decree on an
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application of the tenant.

8. M. Mikherjee appearing for the Appellant has assailed the
i mpugned Judgment on the ground that it is against the express
provi sion of Section 17 of the said Act. M. Mikherjee submitted that

by virtue of sub-section (2B) of Section 17 a Court cannot entertain an
application for extension of time after the period of 30 days nentioned
in the sub-section. He subnitted that any application nade beyond

the period of 30 days must necessarily be rejected by the Court. M.
Mukherjee subnitted that the Court had no power to entertain an
application filed beyond time. He submitted that the | anguage of sub-
section (2B) of Section 17 was cl ear and unanbi guous. He subnmitted
that no other interpretation could be given in view of the clear and
unanbi guous | anguage. He submtted that a Court had no discretion

but to strike out the defence of the tenant against delivery of

possessi on. He submitted that sub-section (2B) of Section 17 uses
the word "shall". ~He submtted that this shows that the provisions of
sub-section (2B) of Section 17 are mandatory in nature. He submtted
that it would be wong to interpret the word "shall" as "may".

9. I'n_the cases of B. P. Khenka Pvt. Ltd. Vs. Birendra Kumar
Bhowri ck and Anr. reported in[(1987) 2 SCC 407] and Copal

Chandra Ghosh vs. Renu Bal a Mazundar & Anr. reported in [(1994) 2
SCC 258] this Court has held that the word "shall" nust be taken to
mean "may" in Section 17 of the said Act. Both these authorities
have held that the Court has discretionto extend tine in appropriate
cases.

10. M Mukherjee submtted that neither in Khenmka s case nor in
Ghosh’ s case the question under consideration arose. He submtted

that the decision in Ghosh’s case is based entirely on Khenka's case.
He subnmitted that two | earned Judges of this Court have been

unwi lling to accept the ratio in Khenka's case. He submitted that even
though Ghosh’s case has not been nentioned in the referral Oder, stil
Ghosh’ s case al so requires reconsideration. He subnmitted that in both
those cases the defaults were mnor-in nature. He submtted that both
t hose deci sions are based on facts of those cases. He subnmitted that
the Court must draw a distinction between a technical or a minor
default and a willful, gross and deliberate default. 'He submitted that
in case of a willful, gross and a deliberate default the Court mnust
conpul sorily reject the application. He submitted that it nust be held
that Courts have no discretion to condone the delay and have no

option but to strike out the defence of a tenant.

11. M. Mikherjee submitted that if the Court interprets sub-section
(2B) of Section 17 as being only directory and not mandatory then
sub-section (3) of Section 17 would be rendered otiose and nugatory.

He submitted that in that case a | andlord would not be able to exercise
his right to get an order striking out the defence of the tenant. M.
Mukherjee subnitted that Sections 17A to 17D have nothing to do with
the mandatory nature of Section 17(2B). He submitted that Sections
17A to 17D were introduced to give a chance to bonafide tenants who
were in small defaults on account of reasons which were beyond their
control . He submitted that the aforesaid Sectons were not enacted to
give protection to tenants who conmtted a willful, gross and
del i berate default. He submitted that the word "shall" if read as "may"
woul d defeat the schene of the said Act and there would be no criteria
to exercise discretion in condoning default. He submitted that such
an interpretation woul d defeat the |legislative intent which was to
provi de an enforceable right to a | andl ord agai nst the defaulting
tenant. He submitted that even though the said Act is a beneficia

pi ece of legislation the landlord nust also be given the benefit when
the said Act provides a right to the | andlord.

12. He submits that in any case, on the facts of this case, there has
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been a willful, gross and deliberate default of non-paynent of rent
from 1993 to 1996. He submits that, on the facts of this case, the
Court shoul d not condone delay, even if the Court was to hold that
Courts have power to condone del ay.

13. To be noted that neither Section 17 nor Sections 17A to 17D
make any distinction based on tenants in small defaults for reasons
beyond their control and/or tenants who conmit willful, gross or
del i berate defaults. The interpretation of the Sections does not

depend on whether the default is willful or otherwise. |If a Court has
no power to extend tine then even in cases of small defaults or

defaults for reasons beyond the control of the tenant, tinme could not

be ext ended. Court can condone del ay and/or extend tinme in cases of
smal | defaults or where default is for reasons beyond the control of the
tenant if it has power to extend tinme. Even if the Court has power to
extend tinme, in case of wllful, gross or deliberate defaults, Court may
refuse to extend timne.

14. We are unable to accept” M. Mikherjee's subm ssion that the
Court has no power to extend tinme under Section 17 of the said Act.
The said Act is a beneficial |egislation. Such a statute has to be

liberally construed so as to ensure that the statutory purpose is
fulfilled and not frustrated. Prior to its anmendnment Section 17
provided that a tenant could, within the time provided in sub-section
(1) of Section 17, 'deposit or pay the anmpunt to the landlord and that if
he fails to deposit the Court shall order the defence against delivery of
possession to be struck off. Thereafter, by the Arendnent Act, sub-
sections (2A) and (2B) of Section 17 were added. At the sanme tine
Sections 17A to 17D were added. Undoubtedly, sub-section (2B) of
Section 17, read by itself, conveys an inpression.that it is mandatory
in nature. However, sub-section (2B) of Section 17 cannot be read in

i sol ati on. Sub-section (2B) of Section 17 has to be read along with
sub-section (2A) of Section 17 and Sections 17A to 17D. Sub- secti on
(2A) of Section 17 gives a Court the power to extend tine on an
application by the tenant. The Court can pernmit the tenant to deposit
or pay in installnments on ternms as nay be fixed by the Court. The

wor di ngs of sub-section (2A) of Section 17 are wi de. They show t hat

a tenant could nake an application for extension of tine on nore than

one occasi on. The Court has power to enlarge time on each of such
applications. The second or third application will obviously be filed

beyond the tine provided in Section 17(1). As the Court has power
to extend tinme on each such application it is clear that the word "shall"
used in sub-section (2B) of Section 17 neans "may".

15. I f the subm ssions of M. Mikherjee were to be accepted then it
woul d | ead to absurd results. This can best be illustrated by way of
exanpl es. If an application had been nmade by a tenant for extension

of time to make deposit beyond tine and even if the defence had been
struck off, under Section 17A the tenant coul d nmake anot her

application within a period of 30 days and on such an application the
order striking off the defence "shall" be set aside by the Court.
Similarly even though a decree nay have been passed after the

def ence was struck off, the Court could under Section 17B set aside

the decree. But if an application for extension of tinme was pending on
the date the Amendment Act cane into force, then neither Section 17A
nor Section 17B woul d apply and on the argunents of M. Mikherjee

the Court would be helpless to extend tinme. The Legislature could not
have intended that Court must first strike out the defence and then
under Section 17A set aside the order. A conjoint readi ng of Sections
17(2A) and (2B) along with Sections 17A to 17D shows that the

Legi slature intended to give benefit to the tenants. To be noted that
Section 17(2B) and Sections 17A to 17D use the word "shall". A
conjoint reading of these Sections nakes it very clear that the word
"shall", used in all these Sections, necessarily nmeans "may". A
conj oi nt readi ng shows that a Court has power to extend time. O




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 7

course the power would have to be judicially exercised. W, therefore,
confirmthe view taken in CGhosh’s case and in Khenka' s case.

16. On the facts of this case, it does appear to us that the
Respondent did not have sufficient cause for not depositing the

amount of rent for such a long period of tine. However, as the Hi gh
Court has exercised its discretion, we do not propose to interfere.
However, in our opinion, on the facts of this case, the | eniency which
has been shown to the Respondent should be on heavy costs.

Consi dering the cost of litigation today, in our view, the Respondent
shoul d pay in both these Appeals cost fixed at Rs. 50,000/- (i.e. Rs.
25,000/ - in each Appeal). The sane should be paid wthin a period of
6 weeks fromtoday. |If such cost is paid this Appeal shall stand
dism ssed with no further Order as to costs. I f, however, the said
sum of Rs. 50,000/- or any part thereof is not paid within the period
aforesaid, then the Appeal shall stand allowed and the inpugned
Judgnent dated 2nd June, 1998 shall stand set aside and the Order of
the trial Court dated 4th Septenber, 1997 shall stand revived.

17. The Appeal s stand di sposed of accordingly.
..... J.
(G B. PATTANAI K)

..... J.
(S. N VAR AVA)

2.
(K. G BALAKRI SHNAN)

March 6, 2002.




