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acknow edged by the accused. No Paynent
has been made by the accused as required
under Section 138(C) of the Negotiable
Instruments Act. The accused 2 also
stood as a guarantor to the paynent of
the conpl ai nant, as the proprietor of
Ms. V.V. Rama Rao and Co., Sal eemmagar
Col ony Hyder abad.
The accused 2 has issued the cheque
knowing fully well that he has no Bank
bal ance to their credit and he cannot
honour the cheque for want of funds
al one. He has not ‘taken any steps to
honour the cheque and arrange paynment as
requi red under Section  138(C) of the
Negot i abl e | nst runents Act . The
accused has t hereby conmitted t he
of fence under Section 138 of the
Negot'i abl e I'nstrunents Act . The
di shonesty intention of the accused in
i nstructing the Bankto stop paynent in
evident fromthe conduct of the accused.
He has instructed their Bank to stop
payment only with the nmal afide intention
of escaping from the liability under
Section 138 of t he Negoti abl e
Instruments Act. He has so instructed
their Bank so he has no funds to their
credit. Hence ‘the accused is liable for
the of fence Under Section 138 of ‘the
negot i abl e | nstrunments Act.”
Section 138 of the Act was brought on statute by
Central Act 66 of 1988 w.e.f. April 1, 1989 with a viewto
penalise the accused in cases of dishonor of certain
cheques for insufficiency of - funds in the accounts of the
accused. It reads thus:
"138. Di shonor of cheque for
i nsufficiency, etc., of funds in the
accounts. - Were any cheque drawn by a
person on an account naintai ned by him
with a banker for paynment of any anpunt
of noney to another person from out of
that account for the discharge, in whole
or in part. of any debt or other
liability, is returned by the bank
unpai d, either because of the amount of
nmoney standing to the credit of that
account is insufficient of the amunt of
noney standing to the credit of that
account is insufficient to honour the
cheque or that it exceeds the anount
arranged to be paid fromthat account by
an agreement made with that bank, such
person shall be deemed to have comitted
an offence and shall, wi thout prejudice
to any other provision of this Act, be
puni shed with inprisonnent for a term
which may extend to one, or wth fine
which may extend to tw ce the anpunt of
the cheque, or with both:
Provided that nothing contained in
this section shall apply unless :
(a) the cheque has been presented to the
bank within a period of six nmonths from
the date on which it 1is drawn or
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within the period of its wvalidity,
whi chever is earlier;

(b) the payee or the holder in due
course of the cheque, as the case my
be, makes a demand for the paynment of
the said anpbunt of noney by giving a
notice in witing, to the drawer of the
cheque, within fifteen days of the
receipt of information by himfromthe
bank regarding the return of the cheque
as unpai d: and

(c) the drawer of such cheque fails to
nmake the paynent of « the said ampount of
noney to the payee or as the case may
be, to the holder in due course of the
cheque within ~fifteen  days of the
recei pt of the said notice:

Expl anation. - For the purposes of this
section, "debt or other liability" neans
a legally -enforceable debt or other

[iability:™
Expl anation to Section 138 anplifies that for the
purpose of the Section, "debt or other liability" means a

| egal |y enforceabl e debt or other liability.

It would thus 'be clear that when a cheque is drawn by a
person on an account’ mai ntained by himwth the banker for
paynment of any ampunt of nopney to anot her person out of the
account for the discharge of the debt in whole or in part or
other liability returned by the bank wth the endorsenent

like (1) in this case, "I~ refer to the drawer" (2)
"instructions for stoppage of paynent” and- (3) "stanp
exceeds arrangenent”, it ampounts to di shonor within the

meani ng of Section 138 of the Act. Onissuance of the notice
by the payee or the holder in due course after dishonor, to
the drawer demandi ng paynent within 15 days fromthe date of
the receipt of such a notice, if _he does not pay the sane,
the statutory presunption of di'shonest intention, subject
to any other liability, stands satisfied.

Shri Nageswara Rao, |earned counsel appearing for the
respondents, contended that stoppage of paynent ~due to
i nstructions does not anobunt to an of fence under Section 138
and that, therefore, the ingredients in Section 138 have not
been satisfied. W find no force in the contention. The
object of bringing Section 138 on statute appears to be to
inculcate faith in the efficiency of banking operations and
credibility in transacting busi ness on negoti abl e
instruments. Despite civil remedy, Section 138 intended to
prevent dishonesty on the part of the drawer of negotiable
instrument to draw a cheque w thout sufficient funds in his
account nmmintained by him in a bank and i nduces the / payee
or holder in due course to act upon it. Section 138 draws
presunption that one commits the offence if he issues the
cheque di shonestly. It is seen that once the cheque has been
drawn and issued-to the payee and the payee has presented
the cheque and thereafter, if any instructions are issued to
the Bank for non-paynent and the cheque is returned to the
payee with such an endorsenent, it amunts to dishonor of
cheque and it comes within the nmeaning of Section 138.
Suppose after the cheque is issued to the payee or to the
hol der in due course and before it 1is presented for
encashment, notice is issued to himnot to present the sane
for encashrment and yet the payee or holder in due course
presents the cheque to the Bank for paynent and when it is
returned on i nstructions, Section 138 does not get
attracted. Under these circunstances, since the accused has
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not made the payment within 15 days from the date of the
receipt of the notice issued by the payee or the holder in
due course, the dishonest intention is inferable fromthose
facts. Accordingly, the ingredients as contained in Section
138 have been prima facie nade out in the conplaint. The
Hi gh Court, therefore, was wholly incorrect in its
conclusion that the ingredients have not been made out in
the conplaint. Tha orders of the Hi gh Court quashing the
conplaints are illegal. They are accordingly set aside and
the trial Court is directed to disposed of the matters as
expeditiously as possible. It is mde clear that we do not
intend to express any opinion on nerits.
The appeal s are al | owed.




