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PETI TI ONER
ANGARKI CO- OPERATI VE HOUSI NG SOCI ETY LTD

Vs.

RESPONDENT:
STATE OF MAHARASHTRA & ORS

DATE OF JUDGVENT: 31/ 12/ 1996

BENCH
KULDI P SINGH, S. SAGH R AHVAD

ACT:
HEADNOTE
JUDGVENT:
JUDGMENT
Kul di p Singh, j.
Speci al | eave granted.
This appeal is directed against the judgnent of the

Bonbay High Court dated July 9, 1992 quashing the letter of
intent date August 31, 1988, the order of Collector, Bombay
dated Septenber 3, 1988 and the consequent order of
allotment of |land bearing city survey No. 211 of Ml abar
Hll division to the Angarki Cooperative Housing '@ Society
Limted (the Society)- the appellant before us.

The society was allotted |and adneasuring 3725 sq.
ntrs. (Two Plots) out of survey  No. 211 of Malabar Hills,
Bonbay. The I|and was applied for in June/July, 1986 and the
letter of intent for allotment was issued to the society in
August, 1988. In June 1989, Bal-Kalyani, a trust running a
pre-primary school in the plot of |and adjoining the plots
allotted to the society, filed wit petition in Bonbay H gh
Court (No. 1754/89), seeking cancellation of the allotnent
alleging violation of rules and also nala fide in the
process of allotment. Another wit petition (No. 2085/ 89)
was filed by Save Bonbay Conmittee on July 21, 1989
challenging the allotnent in favour of the society on
several grounds. Both the wit petitions were admitted for
hearing in Novenber, 1988 and the construction on the plot
concerned by the society , against the stay order granted by
a learned Single Judge, were dismissed in February, 1990.
The special |eave petitions against the interimorders were
di smssed by this Court in May, 1990. A Division Bench of
the Hgh Court finally quashed the allotnment of |land to the
society by the judgment dated July 9, 1992. These appeal by
the Society are against the judgnent of the Division Bench
of the Hi gh Court.

In order to appreciate various points dealt with by the
H gh Court, we may notice some nore facts. V. Ranganat han,
Secretary (Relief and Rehabilitation, Revenue and Forest
Departnent), Govt. of Mharashtra, in his capacity as Chief
Pronmoter of the proposed co-operative housing society of
Covernment servants addressed and application dated. July
25, 1986 to the secretary, Revenue and forest Departnent,
CGovernment. of Maharashtra. He sinultaneously addressed an
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application to the Collector city

application it was sated as under: -
"Whereas Menbers of the prop

osed

co-operative Housing Society would

like plot of land already app
for, in case there is any pro
in giving a favourable decisio
respect of this land it would

lied
bl em
nin
i ke

to suggest that in the alternative

pl ot of Iland admeasuring app

I ox.

3000 sq. ntrs. and form ng part of

City survey No. 211 of Mal abar
Di vi sion may be ‘consi dered
allotment. This pl ot of

bel ongs to Gover nient
Maharashtra and “is a part of
Survey nunber -~ housing Rocky
flats of t he CGover nirent
Maharashtra. W are asking fo
small ~part ~of the land in

corner_of this city ~Survey Nu
211. A rough | ocation map of
| and is encl osed.™”

Hill
for
| and

of
Gty
Hill

of
r a
one
nber
t he

of

Bonbay. In the

The area of |and demanded in the application was much
nore than permssible - keeping in view'the proposed nunber
of menbers of the society. The Coll ector addressed a letter
dat ed. August 5, 1986 to Ranganat han asking him" to forward
the names of additional menbers accordingly to enable this

office to take further action

in the

matter." The

Col | ector, Bonbay addressed | etter dated. August 19, 1986 to
the Secretary, Revenue and Forest departnent, —Mharashtra

wherein it was stated as under: -

"On referring to this of fice

records, it is observed that
property C S.No. 211 of M
Hll Division adneasures. 1926
sq. ntrs. and is Governnent

t he
abar
1.02
and.

The procession of this |and, along

with the bungal ows existing on
is with the Executive Engi neers
Pr esi dency Di vi si on S
17.7.1909. It is si tuat ed

it,
PWD
i nce

at

Banganga Road and known as Rocky

Hi || Estate. The buildings exis
thereon ar known as Rocky
Flats."

"Since and the land in questio
in the possession of the Execu
Engi neer, PWD, Presidency Divis
feasibility of naking it avai
for the said society is not k
tothis office,. This office
al so not aware of the pre
position regardi ng F.S. |
bal ance. Hence, before conside
the request of the society,
necessary to refer the mtter
the concerned departnments for t

remarks. On receipt of Govern
orders, the matter will be fur
dealt with."

ting
Hill

nis
tive
i on,
abl e
nown

is
sent

in
ring
t is

to
heir
nent
t her

The Col |l ector addressed a letter dated. August 21, 1986
to Ranganat han seeking the follow ng infornmation:-

"You are requested to send two
copies of the site plan of

nor e
t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

above | and showi ng thereon the

exact portion denanded by vyour

society in red boundary lines to

enable this office to inform the

Covernment the area denanded by

your society.”

Joint Secretary inthe Mnistry of Revenue & Forest
Depart nent (where Ranganathan was Secretary) Addressed a
|etter dated. Decenber 3, 1986 to Coll ector of Bonbay asking
himto supply the follow ng information:-

"Secretary (Revenue) desires to

have a conplete list of the areas

of Government and in Ml abar Hil

area showing the land which is

under buildings and vacant |and.

The said |ist should be acconpani ed

by a plan showi ng the |ocation of

each plot ~and the areas ‘etc. |

shall' be grateful if you would

pl ease forward the Ilist and the

pl an-_as desired by secretary

Revenue i medi atel y.

It is obvious formthe correspondence quoted above
that by the letter dated. July 25, 1986 Ranganathan sought
allotment of 3000/- sq. ntrs. fromC S. No. 211 Mal abar Hil
di vision. the area asked for was |arger than perm ssible and
as such the collector advised Ranganathan to increase the
nunber of menmber to entitled to the allotnent of area
adneasuring 3000/- 'sg. mrs. Odinarily, and application of
this type may not have even been entertained but since the
applicant was Secretary, Department of Revenue, Govt. of
Maharashtra, it was keenly processed. ~ The correspondence
further shows that there was no plot in - existence in the
said area, even the |and was not avail abl e because the sane
was in possession of the Public Wrks department (PWD) which
under the rules of Business vested in the Governnment for the
pur poses of The state.

Under Secretary, Urban Devel opnent Departnent by the
letter dated OCctober 10, 1986 suggested that PW be asked
as to how nmuch area fromC. S. No. 211 could be spared. A note
dated COctober 20, 1986 on the file by the Under Secretary,
shows that the total area conprising C S.. 211 Ml abar Hil
was proposed to be used for the construction of residentia
quarter or Class | Oficers and Mnisters and further that
the said area could not be conveniently sub-divided: The
note thus clearly indicated that the area was not avail abl e.
The matter should have ordinarily cone to an end but
Ranganat han persisted and by the letter dated Decenber 3,
1986 a conplete list of Government land in Mal abar Hill area
was asked for. Deputy Secretary, Revenue by the note dt.
July 3, 1987 suggested that pwd be asked to furnish plan for
use of the said land in the next few years keeping in view
the availability of funds with the gover nmrent f or
construction. The record further shows that on October 27,
1987 the Secretary, PW finally agreed to release part of
the area to facilitate the allotnment of the said area to the
proposed soci ety of Ranganathan. |t was done on the ground
that the funds were not, immediately, available to construct
the CGovernment accommodation. The wmatter remained in |inmbo
for some time and finally on July 18, 1988 the file was
submitted to the Chief Mnister Through nminister of State
(Revenue) and ninister, Revenue. The Mnister of State
approved the allotrment on July 30, 1988. The approval was
given by the Mnister concerned and by the Chief minister on
August 31, 1988. Letter of intent was issued on the sane
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day. The Fi nance Departnent gave its concurrence on
Sept enber 28, 1988. The CGovernnent Resolution allotting | and
to the society was passed on Septenber 30, 1988. The pl ot
was denmarcated and possession handed over to the society on
Cctober 3, 1988. Later on, the application of the society
for change of user to make part commercial user was granted
on Cctober 16. 1989.

The facts clearly show that there was no | ay-out of the
area. There is nothing on the record to show that a plot for
allotment was available. In fact a plot was created out of
government land as a special case and allotted to the
soci ety. There can be no doubt that but for the status and
the position Ranganathan was holding, it could not have
happened. Ranganat han was personally interested i the
allotment of plot for the society of which he was pronoter.
Ranganat han hinsel f was a  secretary in the Departnent of
Revenue. The Collector and all other officers were his
col | eagues/ subordi nates. we have no hesitation in holding
that there was patent <clash in the interest and duties of
Ranganat han.

It was in the above background that the allotnent of
plot to the society was chall enged before the Division Bench
of the H gh Court on the follow ng grounds: (1) the plot
was not an isol ated plot available for disposal/allotnment in
terns of Clause 11 of the Govt. Resolution dt. may 12, 1983:
(2) the prior consultation wth the Finance Departnment as
required under Rule 11 (1) of the Rul'es of Business was not
obt ai ned:

(3) the allotnment was vitiated by nala fides; and
(4) the allotment was bad for non-application of mnd.

The first contention is prinmarily based on Cl ause 11 of
the Govt. Resolution dated May 12, 1983. The said resol ution
is supplenmental to Rule 27 of the Land Disposal Rules. The
said rule, inter-alia, permts grant of ‘building plots to a
co-operative housing society. Clause 11 the resolution is as
under : -

"The menbers of public who cone to

know about the availability of

Government |and for disposal apply

for the same and only such

applications are consi dered and

processed and in the result,

limted nunber of persons who cone

to know about availability of |and

from Societies and approach

CGovernment get the benefit. while

many deserving case are |left out of

want of know edge on their part

Government is, therefore, pleased

to direct that, except there one or

tow plot are available for disposa

inisolation, in all other cases,

particul arly, wher e as | ayout

prepared in accordance wth the

| ocal devel opnent control rules and

nore plots becone available for

di sposal, the Col l ectors should

i ssue press note in the local news-

papers informng the nmenbers of

public regarding the availability

of such pl ots and invite

applications for their disposa

within period to be stipulated

such press notes so that persons

interested can form Societies and
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apply for grant of land within such
stipulated period. The application
recei ved accordingly shoul d be
scrutini sed and proposal should be
submitted for approval of t he
Conpetent Authority."
The High Court, on exam nation of the record including
official files, came to the foll owi ng concl usion
" W are clear in out mnd that as
regards the plot in question, no
case of an isolated plot could be
made out by any stretch of
i magi nation. W nmay also stress
that it is not enough that there is
an isolated plot; there nust be an
i sol at ed pl ot avai I abl e for
di sposal . "
The High Court finally rejected the first contention on
the foll ow ng reasoning: -
"W _have been searching for a
finding or a nothing about the pl ot
bei ng an i sol ated pl ot . No
of ficial, hi gh or | ow, has
suggested or stated that the plot
is an isolated plot, NO mnister
has applied the mnd to t he
qguestion whether the plot is an
i sol ated one ‘or whether there was
an isolated plot available for
di sposal and as . a consequence
thereof the nmandatory requirenent
of publicity wunder the Governnent
Resol ution, could be di spensed
with.
Al'l indications in the notings and
the files would counter a viewthat
it is an isolated plot. the views
expressed by the PW Secretary,
would clearly rule out that the
area in question is an isolated
pl ot .
A necessity for an ext ensi ve
denolition of an existing schoo
and residential quarters for six
enpl oyees, would blast the case of
an isolated plot, as assuned in the
files. It would be the height of
perversity to carve out an area
partly by denolition operation of
existing building for facilitating
the road and then to termit as an
isolated plot. The fact that the

denolition is in respect of a
school for young children and the
resi denti al guarters of Si X
enpl oyees, would not in any way
alter t he fact ual or | ega

position, it would indicate how the
weaker sections are displaced and a
nobl e pur pose (educati on of
children) is thwarted to benefit
the top bureaucrats. The nmaterials
inour mnd, wuld not justify a
finding about the area being an
isolated plot. If that is so, then
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the exercise for an al | ot ment
wi t hout publication woul d be
totally without jurisdiction. The
resultant order would be grossly

illegal and i nvalid. A
Consti tutional court is t hen
obliged the declare its character
of illegality and invalidity. we

have no hesitation in naking the

above decl aration and quashing the

i mpugned CGovernnent Resolution on

this ground itself."

We have heard |earned counsel for the parties at
length. M. Kapil Sibal, |earned counsel for the petitioner
has vehenently contended that C ause 11 of the Resolution
(Quot ed above) does not talk of "one or towplots .. in
i solation" but the Clause can only be read to nmean "di sposa
inisolation ..:. of ~one or tow Plots". According to the
| earned counsel the plot may not be in isolation but what is
permtted under the Resolution is the disposal of the plot
in isolation. ~1n other words the contention is that it is
not the situation of the plot but the procedure of disposa
of the plot which can be in isolation of the operative part
of Clause 11 of the Resolution. W are of the view that even
if the contention/'of M. Sibal is accepted the reasoni ng of
the High Court Wuld still be fully applicable in the facts
of the present case. No authority from Collector to the
Chief Mnister ever applied his mind to the requirenment of
Clause 11 of the resolution. It was nobody' s case that the
pl ot was isolated or isolated procedure wasto be foll owed.
Al the concerned Authorities/officers were acting under the
i nfl uence of Ranganat han and nobody was even consci ous of
Clause 11 of the Resol ution of any other statutory
provision. After giving out thoughtful consideration to the
contentions raised by learned -counsel for the parties, we
are of the view that the H gh Court was justified in
reaching the finding that there has been a patent violation
of the provisions of Cause 11 of the resolution. Only when
there is an isolated plot, the question of follow'ng any
i sol ated procedure in disposing of the plot would arise. In
the present case, their was neither and isolated plot not
any isolated procedure was followed. what —was done  was
wholly arbitrary and as such cannot be sustained. we see no
ground to interfere with the finding of the H gh Court,
gquoted above, on the first point. W -agree wth the
reasoni ng and concl usi on reached therein

So far the second contention is concerned the High
Court rejected the sane on the follow ng reasoning: -

"Under rule 11 (2), a proposa

whi ch requires t he previ ous

consul tation with the finance

departrment in sub-rule (i) but

where the Finance Departnent has

not concurred, cannot be proceeded

with wunless a decision to that

effect has been taken by the

Council for mnisters. In t he

present case, no such decision to

proceed with the proposal has been

taken by the Council. W nust

enphasis that what is prohibited is

the every "proceeding with the

proposal .’ The exercise undertaken

in the Departnment of PWD and

revenue Department, are proceeding
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which do not have t he prior
concurrence of t he Fi nance
Department nor the permssion of
the Counsel of M nisters. The

proceedi ngs were started illegally,

continued illegally and ultimtely

culmnated in an illegal order."

We agree with the, above quoted, reasoning and

concl usi ons reached by the High Court and uphold the sane.

We also agree with the Hi gh Court that the action of
the State Government in alloting the plot to the society ,
in the facts and circunstances of this case, was arbitrary.

An arbitrary action nmay not always be Male fide. W are
of the viewthat in the facts and circunstances of this
case, it would not be appropriate to return a finding of
male fide on the part of any individual. we, therefore, to
not wish to go into the question of nale fide.

We dism ss the appeals wth costs. W quantify the
costs as 'Rs. 25,000/- to be paid by the State Governnent to
t he School.




