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ACT:

Code of Civil Procedure, 1908-S. 25 as anmended in 1976-
Scope of -Jurisdiction of Supreme Court to transfer a suit
fromone court to another-Expl ai ned.

HEADNOTE

The first respondent entered into a contract with the
second respondent for the erection of a factory . in a place
naned Seoni in Madhya Pradesh. Under the Schenme for re-
di scounting of bills, the first respondent discounted with
its Banker (petitioner), the Bills of Exchange in respect of
sal e of machinery. Wien the second respondent failed to
honour the Bills, the drawees of the Bills filed a suit in
the District Court, Seoni against the petitioner Bank and
others seeking certain reliefs.  The petitioner-Bank on the
other hand filed a suit in the Madras Hi gh Court -agai nst the
first respondent and others. |In a  petition-under s. 25 of
the Code of Gvil Procedure, 1908 (as anmended in 1976) the
petitioner sought transfer of the suit filed in Seoni to the
file of the Madras Hi gh Court.

Al owi ng the petition,
N

HELD: 1. Section 25 of the Code of Civil Procedure as
amended in 1976 enmpowers the Suprenme Court to direct that
any suit, appeal or other proceeding be transferred froma
Hi gh Court or other Civil Court in one State to a H gh Court
or other Civil Court in any other State, if it is satisfied
that such an order is expedient in the ends of justice.
[ 925A]

2. The principle governing the general power of
transfer and w thdrawal under s. 24 of the Code is that the

plaintiff is the domnus litis and as such entitled to
institute his suit in any forum which the law allows him
The Court should not lightly change that forum and conpe

himto go to another Court wth consequent increase in
i nconveni ence and expense of prosecuting his suit. The mere
bal ance of convenience in favour of proceedings in another
Court albeit a material consideration, nay not always be a
true criterion justifying the transfer. The power of
transfer of a civil proceeding to another Court conferred
under the new Section 25 C.P.C. on the Supreme Court is far
wider and so is the anplitude of the expression "expedient
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inthe interests of justice" which furnishes a genera
guideline for the exercise of the power. [925E-F]

3. One of the broad propositions as to what may
constitute a ground for transfer of a civil suit fromone
court to another is that where two suits raising conmon
guestions of facts and |aw between parties, common to both
the suits are pending in tw different Courts, it is
generally in the interests of justice to transfer one of
these suits to the other forumto be tried by the same Court
with consequent avoidance of nultiplicity in the trial of
the sane issues and the risk of conflicting decisions
thereon. [925H
921

4. In the instant case, a conparative study of the
issues framed in the two suits shows that the principa
conmon question arising in each of these suits is whether
the second respondent and the fourth respondent were bound
to make payments. The receiving party in both the suits was
the petitioner. According to the allegations in the
petition, the Bills of Exchange were drawn in Madras an
ddi scounted in Madras and also rediscounted wth the
I ndustrial Bank and payments were to be nmade expressly in
Madras. Both the parties were the sane and the nateria
issues in both of ‘themwere comopn or inter-dependent. |f
the two suits are/ allowed to continue in their origina
foruns, there is a /possibility of conflicting findings on
the question of liability. The evidence in both the suits
woul d mostly be common and is |locally avail able at Mdras.
Transfer of the Seoni. suit to the Madras Hi gh Court will
avoid multiplicity in the Trial of the common issues and
obviate the risk of conflicting decisions. In the
circunstances it is manifestly expedient, in the.interests
of justice that both the suits should be tried by the Mdras
Hi gh Court on its original side by the sane Judge or Judges.
[ 926C F]

5. The second respondent’s apprehension that the
transfer of the Seoni suit to Madras woul d cause an/i ncrease
in expenses of litigation and inconvenience to themis not
wel | founded. Both the suits are nore or |lessat the same
stage. Common evidence is to be found locally-in Madras. The
fourth respondents who were the guarantors, had no objection
to the transfe of the Seoni suit to Madras. The bal ance of
convenience is also in favour of the Seoni suit- being
transferred to the Madras High Court which is a superior
forumthan the District Court at Seoni. [927C- D]

JUDGVENT:

ORIG NAL JURI SDICTION : Transfer Petition No.” 26 of
1978.

S. T. Desai, K Jayaram and K. Rankumar for the
Petitioner.

T. S. Vishwanatha Rao and A T. M Sanpath for
Respondent No. 1

B. D. Bal and Ms. Jayashree Wad for Respondent No. 2

The Judgnent of the Court was delivered by

SARKARI A, J.-This is a petition under Section 25 of the
G vil Procedure Code 1908, as anended by Act 104 of 1976 for
transfer of suit IB of 1972 instituted in the Court of
District Judge, Senoi, Madhya Pradesh by the second
respondent herein, against the petitioner and respondents 1
3& 4to the file of the H gh Court of Madras (Origina
Side). The facts material to this petition are as under

The first respondent, M s. Chemical Construction
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Conpany, is a registered partnership having its registered
office at No. 14, M| estone Mathura Road, Faridabad, Haryana
and Head Ofise at Madras. It is represented by its partners
Shri T. V. P. Nanmbiar, Shri O P. Nanbiar, Shri O V.
Nanbi ar, Smt. Leela Nanmbiar and Smt. N rnala Nanbi ar
922

The second respondent, Rajadhiraj Industries Pvt. Ltd.,

has its registered office at Seoni, Mdhya Pradesh. It is
represented by its Managing Director, Shri Harishchandra
Si nghani a.

The third respondent, Industrial Devel opment Bank of
India Ltd. has its registered office at Bonbay and branch
of fices at other places, including one at Madras.

The fourth respondent is WMdhya Pradesh Financia
Cor poration, incorporated under t he State Fi nanci a
Corporation Act, 1957, having its registered office in
| ndore, Madhya Pradesh.

The first respondent (manufacturer) entered into a
contract on Novenber 11, 1969 with the second respondent to
erect a plant for manufacture of hydrogenated vegetable oil
There was a suppl enent ary agreenent ~between them on January
24, 1970. The cost of the plant was Rs. 25,00,000/-. The
third respondent (for short called the Industrial Bank),
agreed to finance the manufacturer (first respondent) under
a Schenme called the "Bills Redi scounting Scherme". Under that
Schene the nanufacturer would obtain in convenient nmutually
agreed instalments. the value of the nachinery supplied
within a few days of its delivery by discounting with his
banker the bills of exchange arising out of the sale of the
machi nery, either before or after acceptance by the second
r espondent (pur chaser). The bankers of the
manuf acturer/seller would take up the discounted bills and
get themredi scounted by the Industrial Bank, prior to their
due dates, thus reinbursing thenselves with the anounts paid
to the manufacturer. The di scounting bank would be liable to
pay to the Industrial Bank the ampunts under the bills on
their due dates.

The di scounting bank would normally requires the second
respondent to accept the bills/prom ssory notes, after the
paynment had been guaranteed on his behalf by its banker or
the fourth respondent (the State Financial Corporation) etc.

The petitioners, it is alleged, acted as discounting
bank under the Schene. The first respondent and the second
respondent took advantage of the Schenme, and pursuant to an
agreement for supply of materials between the first and
second respondents, the fourth respondent executed an
i rrevocabl e guarantee on November 3, 1970 and a
suppl enentary guarantee on February 18, 1971 in favour of
the petitioner on behalf of second respondent.

It is further alleged that in pursuance of the
i ndependent agreement, the petitioner had discounted a tota
of 9 Usance Bills to the extent of Rs. 9.42 | acs which were
drawn by the first respondent and
923
accepted by the second respondent. The first eight of these
bills were rediscounted by the petitioner wth the third
respondent (the Industrial Bank) for a total sumof Rs. 6.99
[ acs, which anount was subsequently paid over to the third
respondent by the petitioner but none of these eight bills
was paid by the second respondent to the petitioners on the
due dates. The remmining bill for Rs. 2,43,376/- was not
redi scounted by the petitioner with the third respondent.

In Septenber 1972, the drawees of the bills (second
respondent) filed suit No. 1B/1972 in the District Court,
Seoni against the etitioner and the respondents 1, 3 & 4,
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seeking a decree for (a) one lac of rupees against the first
respondent on account of danmmges for breach of contract; (b)
directing the petitioners (Indian Overseas Bank) and
respondents 1 & 3 jointly and severally to deliver up the
guar ant ee deeds dated Novenmber 3, 1970 and February 18, 1971
and the 9 Usance Bills and for cancellation of the sanme by
the Court; (c) pernmanent i njunction restraining the
petitioner Bank and respondents 1 & 3 from enforcing the
af oresaid guarantee and the 9 Usance Bills; (d) permanently
restraining t he guar ant or (fourth respondent) from
di scharging any liability under the aforesaid guarantees,
dat ed Novenmber 3, 1970 and February 18, 1971. It was alleged
inthe plaint by the second respondent that acceptance of
the bills was vitiated by false representation made by the
agent of the petitioner Bank. The defendants in the Seon

suit (petitioner and respondent 1 herein) filed their
witten statenents denying the allegations and claimnmade in
the plaint. In March 1978, the District Judge, Seoni framed
i ssues in that suit.

In the Seoni Suit, the second respondent nmade an
application for interim injunction restraining t he
petitioner from enforcing the rights in respect of the
Usance Bills accepted by the second respondent and regarding
the guarantees furnished by the fourth respondent. The
District Judge dismissed that application; but on appeal
the H gh Court of /' Madhya Pradesh granted the interim
injunction as prayed for. On appeal by the petitioner, this
Court by its order, dated March 20, 1974, set aside the High
Court’s order and vacated the interiminjunction as regards
the petitioner and the fourth respondent subject to the
petitioner undertaking to reinburse the fourth respondent in
accordance with the directions of the Court dependi ng upon
the result of the Seoni Suit. As a result the inmpedinent in
the way of the petitioner for enforcing its rights was
renoved.

The petitioner bank filed suit CS. No. 143/75 in the
Hi gh Court of Madras against respondents 1 & 4 herein (as
also five other defen-

924

dants, who are partners of the first respondent two of whom
had furnished collateral securities by way of equitable
nortgages. In this Madras suit, the petitioner herein, has
prayed for the following reliefs:

(i) Drecting t he respondents, her ei n, (except
respondent 3), jointly and severally ~to pay to the
plaintiff-petitioner the sumof Rs. 10,62,364.57 under the
Bills Purchase Account together wth interest on the said
ni ne Usance Bills.

(ii) Directing the first respondent herein, and their
partners to pay to the plaintiff-petitioner the sumof Rs.
1, 28, 154. 57 under the overdraft account of the first
defendant firmtogether with interest. Passing of a nortgage
prelimnary decree against defendants 5 and 6 therein, (two
of the partners of the first respondent, herein).

It is note-worthy that respondents 1, 2 and 4 herein
have filed their witten statenents in that suit before the
Madras High Court, which on Novenber 2, 1977, franmed 12
i ssues. Issues 1 and 6 run as foll ows:

(1) Whether the defendant (first respondent, herein) is
liable pay the suit claimunder the Bills purchase account ?

(6) Whether the defendant (second respondent, herein)
is not liable for the suit <claimas an acceptor under the
Bills Purchase Account.

A conparative study of the issues framed in the two
suits, one at Seoni and the other at Madras, shows that the
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principal commbn question arising in each of these two
suits, is : whether the second respondent and the fourth
respondent, herein, are bound to nmake paynent, the second
respondent as acceptor of the bills of exchange and the
fourth respondent as guarantors for due payment thereunder.
The receiving party in both the suits is the petitioner
herein. According to the allegations in the present
petition, the bills of exchange were drawn in Madras and
di scounted in Madras and also rediscounted with the
Industrial Bank and paynments were to be nmade expressly in
Madras. Under an interimorder dated April 9, 1976 passed by
the Hgh Court of Madras in the said suit, the fourth
respondent has deposited with the petitioner herein, a sum
of Rs. 10 lacs as and by way of deposit. Apart froma claim
for danmages of Rs. 1 lac against the first respondent
herein, (the manufacturers), no noney claim has been made
against the petitioner in the Seoni Suit. Nor has the
petitioner made any counter-claimin the Senoi Suit.
925

We are of opinion, this petition nust succeed. Section
25 of the Code of Civil ~Procedure-as substituted for the
fornmer section by the Code of Civil Procedure (Amendnent)
Act, 1976, enpowers this Court to direct that any suit,
appeal or other proceeding be transferred froma Hi gh Court
or other Civil Court “in one State to a Hi gh Court or other
Cvil Court in any other State, if it is satisfied that such
an order is "expedient in the ends of justice". The former
Section 25 enmpowered the State Government to transfer, on
receiving a report from the Judge concerned of the High
Court to transfer suits or -~ proceedi ngs in certain
circunst ances fromone H gh Court to another Hi gh Court. The
scope of the fornmer Section was very restricted as it
provided only for transfer of any proceeding pending in a
Hi gh Court presided by a Single Judge. 1t was thought that
the State Government was not the appropriate agency for
exercising this power of transfer, obviously because such
exercise is a judicial function. 'For these reasons, the new
Section 25 which has been substituted for the former one,
confers on this Court very wi de powers of transfer which are
as extensive as its powers under Section 406 of the Code of
Crimnal Procedure, 1973.

The principle governing the general power of transfer
and wi thdrawal under Section 24 of the Code is that the

plaintiff is the domnus litis and, as such, entitled to
institute his suit in any forum which the lawallows him
The Court should not lightly change that forum and conpel

himto go to another Court, wth consequent increase in
i nconveni ence and expense of prosecuting his suit. A nmere
bal ance of convenience in favour of proceedings in another
Court, albeit a material consideration nay not always be a
sure criterion justifying transfer.

As conpared with Section 24, the power of transfer of a
civil proceeding to another Court, conferred under the new
Section 25 on the Suprene Court, 1is far wider. And, so.is
the anplitude of the expression, "expedient in the interest
of justice" which furnishes a general guideline for the
exercise of the power. Wiether it is expedient or desirable
inthe interest of justice to transfer a proceeding to
anot her Court is a guesti on which depends on t he
ci rcunst ances of the particul ar case.

Al t hough the exercise of this discretionary power can
not be inprisoned within themstraight jacket of any cast
iron formula wuniformy applicable to all situations, yet,
certain broad propositions as to what may constitute a
ground for transfer can be deduced from judicial decisions.
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One of themis that where two suits raising commbn ques-

926

tions of facts and |aws between parties comon to both the
suits are pending in tw different courts, it is generally
inthe interest of justice to transfer one of those suits to
the other forum to be tried by the same Court, wth
consequent avoidance of nmultiplicity in the trial of the
sanme issues and the risk of conflicting decisions thereon
The instant case falls squarely within this category.

Here, in the two suits, one in the District Court,
Seoni, Madhya Pradesh, and the other filed by the petitioner
in the H gh Court of Madras, the parties are the same except
that in the Madras suit five other persons who are all eged
to be partners of the first respondent, herein and two of
whom furni shed collateral securities, have al so been joi ned
as defendants. Further, the material issues in both the
suits are comon or interdependent. For instance, issue No.
14 in the Seoni Suit is substantially the same as issue No.
7 framed by the Madras High Court in the suit filed there by
the petitioner. The questions involved, inter alia, in
i ssues 9, 10,12, 18, 19 and 20 in the Seoni Suit have a
substantial bearing on the decision of issues 1, 2, 6, 8, 9
and 10 franmed in the Mdras Suit. The basic question
commonly arising in each of the two suits concerns the
liability of the second respondent and the fourth respondent
to nake paynent as the acceptor of the bills of exchange and
the guarantors, respectively, for due paynment under those
bills. If the two suits are allowed to continue in their
original forums there is a possibility of " conflicting
findings on the question of liability under the Usance Bills
and under the guarantees. It is not disputed (we are told)
that the paynent of the bills were to be nade to the
petitioner bank at Madras. The evidence in both the suits
woul d nostly be conmmon and locally available at | Madras.
Transfer of the Seoni suit to Madras H gh Court will avoid
multiplicity in the trial of the common issues and obviate
the risk of conflicting decisions. Under the circunstances,
it is manifestly "expedient in the interest of justice’ that
both the suits should be tried by the Madras High Court on
its Original Side by the same Judge/Judges.

M. Bal appearing for the second respondent, opposed
this petition for transfer. Learned counsel submtted that

for a small company like respondent 2 it wll sinply be
i npossible to fight the litigation at Madras, and the extra
expenditure that wll have to be incurred by his clients in

undertaking frequent visits to Madras which is about 1000
mles from Seoni, may prove too heavy a financial burden for
it. Another apprehension expressed by the counsel was that
the objection as to want of territorial jurisdictionin the

Madras Court
927
taken by the second respondent, will, in effect, be rendered

sterile the proposed transfer of Seoni suit to Madras.
Counsel suggested the proper course is to stay the
subsequenty instituted suit at Made under Section 10 of the
Code of Civil Procedure till the disposal the suit at Seon

by the District Judge.

We are unable to accept any of these arguments. Both
the suits at Madras and Seoni are nore or |less at the sane
stage. Evidence has not vyet comenced in either of the
suits. The defendants in both the suits have filed their
witten statenents. The second respondent has appeared in
the Madras High Court and joined issue with the petitioner-
plaintiff there. It seens that the conmon evidence, which
will nmostly be docunentary, is to be found locally at
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Madras. The fourth respondents who are the guarantors, have
no objection to the transfer of the Seoni suit to Madras.
The second respondents’ apprehensions, therefore, about the
transfer causing extraordinary increase in expenses of
litigation and i nconveni ence to them are much too
exagger ated. Rather, the bal ance of convenience is in favour
of the Seoni suit being transferred to the Madras Hi gh Court
which is a superior forumthan the District Court, Seoni

As regards the second submission of M. Bal, we nake it
clear that the transfer of the Seoni suit to Madras will be
wi thout prejudice to the objection raised by the second
respondent, herein, as to the WMadras Hi gh Court’s
jurisdiction to try the 'suit, already instituted there by
the petitioner.

M. Bal’s argunment founded on Section 10 of the Code of
Cvil Procedure does not -arise in this transfer petition
and we express no _opinion on it:

For the foregoing reasons we allow this petition and
transfer suit ~No. I'B of 1972 filed by the second respondent
herein in the Court of the District Judge, Seoni, Mudhya
Pradesh, to the file of the H gh Court of judicature at
Madras (Original Side).

P.B.R Petition all owed.
928




