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ACT:

U P. Minicipalities Act (2 of 1916), ss. 131 to 135-Sections
131 to 134 whether mandatory-Section 135(3) whether /ultra
vi res- Whet her suffers from excessive del egati on or
di scrim nation-Wether bad as conferring judicial functions
on State Governnent.

HEADNOTE

The appel | ant Board passed a special resolution on Septenber
28, 1956, inmposing water-tax in Hapur and a notification by
the Uttar Pradesh Government was published in the Utar
Pradesh Gazette under s. 135(2) of the U P. Minicipalities
Act (2 of 1916) notifying the resol ution. Fifteen house-
owners of Hapur who received notices from the “appellant
Board for the paynment of the tax petitioned to the High
Court under Art. 226 ,of the Constitution and asked for a
wit or order preventing- the appellant Board fromrealising
the tax. The main objections were (a) that the resolution
of the appellant Board frami ng the proposal was not pub-
lished in a local paper of Hapur published in Hindi and (b)
that the rules framed for the inposition of the tax did not
acconpany the resolution which was affixed on the notice
board at the office of the appellant Board in purported
conpliance with the requirenents for publication. The
i nposition was also challenged on the ground that Arts. 14
and 19 of the Constitution were violated. A single judge of
the High Court held that the tax was illegal inasnuch as the
mandatory requirenents of the Municipalities Act were not
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conplied with by the appellant Board while inposing the tax
and that s. 135(3) of the Act (which cures all defects in
the inposition of the tax by making the notification of
Governnment conclusive evidence of the legality of the
i mposition) was wultra vires Art. 14 of the Constitution
because it created a bar against proof and left no remedy to
the tax payers thereby making a discrimnation between them
and other litigants. He further held that the sub-section
by maki ng Government the sole judge of conpliance with the
Act conferred judicial power on CGovernnent contrary to the
i nt endrent of the Constitution. The appel | ant Boar d
appeal ed wunder the Letters Patent. The Divisional Bench
uphel d the order of the single judge. The case was however
certified as fit for appeal under Art. 133 and the Board
appealed to this Court.

The contentions raised in-appeal were: (i) s.135(3) shuts
out all ,enquiry into the procedure by which a tax had been
i nposed and therefore suffered from excessive del egati on of
| egislative function. (ii) The tax had not been validly
i nposed. ‘a “there had been non-observance of nmandat ory
provisions; (iii) s. 135(3) was discrimnatory; and (iv) the
sub-section was also bad because it conferred judicia
functions on the State CGovernnent.

HELD : Per Gaj endragadkar, C. J., Hidayatullah, Shah and
Sikri. JJ.-(i) The rule of conclusive evidence in s.135(3)
does not shut out all enquiry by courts.” There are certain
matters which cannot be established by a notification under
s.135(3). For exanple no notification can issue unless there
is a special resolution under s. 134. The special resol u-
951

tion is a sine qua non for the notification. Again the
notification cannot authorise the inposition of a tax not
included in s. 128 of the Miunicipalities Act. Neither the
Muni ci pal Board nor the State Covernment can exerci se such
power. \What the section does is to put beyond question the
procedure by which the tax is inmposed, that is to say the
various steps taken to inpose it. ( A tax not authorised, can
never be within the protection afforded to the procedure for
i mposi ng taxes. Such a tax may be challenged, not wth
reference to the manner of inposition but as an illega
i mpost. [958 A-D

(ii) There can be no doubt that sone of the provisions of
ss. 131 to 134 of the Act are nmandatory. But all of them
are not of the same character. 1In the present case, as in
Raza Bul and Sugar Co. Ltd. and in Berar Swadeshi ~ Vanaspati,
the provisions not observed were of a directory character
and therefore the inposition had the protection of S
135(3). [958 H|

Raza Buland Sugar Co. Ltd. v. Minicipal Board, Ranpur.
[1965] 1 S.CR 970 and Berar Swadeshi Vanaspati V.
Munici pal Committe, Conmittee Sheogaon & Anr. <[1962] 1
S.CR 596, relied on.

(iii) Mandat ory provisions nust be fully conplied wth,
and directory provisions should be substantially conplied
wit h. In either case the agency for seeing to this
conpliance is the State Governnment. It is hardly to be

expected that the State Governnent would not do its duty or
that it would allow breaches of the provisions to go
unrectified.

In cases of mnor departure fromthe letter of the |aw

especially in matters not fundanmental, it is for the
Governnment to see whether there has been substantial or
reasonabl e conpl i ance. Once Covernnent condones t he

departure, the decision of the Governnent is rightly nmade
final by meking the notification conclusive evidence of the
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conpliance with the requirenments of the Act. [959 H 960 D
(iv) The power to tax belongs to the State Legislature but
is exercised by the local authority under the control of the

State CGover nrrent . It is inpossible for t he State
Legislature to inpose taxes in |local areas because |oca
condi tions and needs nust very. The power nust be
del egat ed. The taxes however are predetermined and a
procedure for consulting the w shes of the people is
devi sed. But the matter is not left entirely in the hands

of the Municipal Boards. As the State Legislature cannot
supervi se the due observance of its laws by the municipa

Boards power is given to the State Governnent to check their
actions. The proceedings for the inposition of the tax nust
cone to a conclusion at sone stage after which it can be
said that the tax has been inposed. That stage is reached,
not when the special resolution of the Municipal Board is
passed but when the notification by Government is issued.
After the notification all enquiry nmust cease. This is not
a case of excessive delegation unless one starts with the
notion that the State Governnent may collude with the
Muni ci pal -Board to disregard deliberately the provisions for
The inposition of the tax. There is no warrant for such a
supposi tion. The provisi on making t he notification
concl usive evidence of the proper inposition of the tax is
conceived in the best interest of conpliance of t he
provi sions by the Board and not to facilitate their breach

[960 F-961 E]

Excessi ve del egati on is nmost often found when t he
| egi sl ature does not performall the essential |egislative
functions and |eaves them to sonme other agency. The
Legislature here perforns all essential functions in the
i mposition of the tax. The selection of  the tax for

imposition in a municipal area is by the legislative wll
expressed in s. 128. Neither the Minicipal Board, nor the

CGovernment can go outside the list of taxes therein
i ncl uded. The procedure for the inposition of the tax is
al so, laid down
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by the Legislature for the Minicipal Board to follow and the
State Governnent is there to ensure due observance of that
procedure. in view of all this there was no - excessive
del egation or conferral or legislative functions on- the
appel l ant Board or the State Governnent. [961 F-962 (]

(v) There are nunerous statutes including the Evidence Act,
in which a fact is taken to be conclusively proved from the
exi stence of some other fact. The lawis full of fictions
and irrebuttable presunptions which also involve  proof of
facts. The tax payers in the Miunicipality are (allowed to
object to the proposal for the tax and the rules and to,
have their objections considered. They cannot be allowed to
keep on agitating. Section 135(3) which only “concl udes
obj ections agai nst the procedure followed in the inposition
of the tax cannot be said to be discrimnatory and -viol a-
tive of Art. 14. [962 D H

(vi) The objection that the inpugned sub-section involves
t he exercise of judicial functions not open to t he
| egislature is wholly erroneous. The subsection only shuts

out further enquiry and nakes the notification final. [962
H

Per Wanchoo, J. (dissenting) (i) Section 135(3) bars enquiry
by courts into all procedural provisions relating to
i mposition of taxes and therefore it bars enquiry into any
matter covered by s. 131 to S. 135(1) of the Act. It cannot

be read down as barring enquiry only into some procedura
provisions i.e. froms. 131 to s. 133 and not into the other
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procedural provisions i.e. s. 134 and s. 135(1). [968 D

Section 135(3) is not a rule of evidence;, it s a

substantive provision which |lays down in effect that once a

notification under s. 135(2) is issued it will be

concl usively presumed that the tax is in accordance with al
the procedural provisions with respect to the imnposition
thereof. [969 E
I shar Ahmad Khan v. Union of India, [1962] Supp. 3 S.CR
235, referred to.
The effect of s. 135(3) is that the procedural provisions
are given the go by in the matter of inmposition of tax and
as soon as a notification under s. 135(2) is shown to the
court, the court is helpless, in the matter even though none
of the provisions of s. 131 to s. 135(1) my have been
conplied with. [969 H|
(ii) I'n the field of |ocal taxation relating to nunicipa
boards and district boards and sinmilar other bodies there
are reasons for delegating :fixation of rate to such bodies
subj ect to proper safeguards. This is exactly what has been
done under-the Act subject to the safeguards contained in
ss. 131 to s. 135(1). |If those safeguards are followed the
del egation would be proper delegation and could not be
challenged as wultra vires on the ground of excessive
del egati on. But if the legislature after laying down wth
great care safeguards as to the inposition of tax including
its rate makes a bl anket provision likes. 135(3), which at
one stroke does away with all those safeguards-and this is
what s. 135(3) has done in the present case-the position
that results is that there is delegation of even the
essential function of fixing the rate to the subordinate
authority w thout any safeguard. Such a del egation woul d be
excessi ve del egation and would be ultra vires. [972 D F]
(iii) Section 135(3) inasnuch as it nakes the delegation
contained in ss. 128 to 135(2) excessive nust be ' severed
from the rest of the sections which are otherwi se a proper
del egation of legislative authority and should be struck
down on the ground of excessive del egation. [973 B]
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 583 of

1962.

Appeal by special |eave fromthe judgnment and order, dated
Novenber 23, 1959, of the Allahabad Hi gh Court in - Specia
Appeal No. 524 of 1958.

S. V. Qupte, Solicitor-CGeneral, Guru Dayal Srivastava and
T. Sat yanar ayana, for the, appellant.

B. R L. lyengar and A. G Ratnaparkhi, for respondents.
Nos. 1, 2, 4, 8 & 12 to 14.

C B. Agarwal and O P. Rana, for Intervener No. 1.

A V. Rangam for Intervener No. 2.

G C. Kasliwal, Advocate-Ceneral, for the State of
Raj ast han

and R N. Sachthey, for Intervener No. 3.

I. N Shroff, for Intervener No. 4.

The Judgnent of GAJENDRAGADKAR, C.J., H DAYATULLAH, SHAH AND
SIKRI, JJ was delivered by H DAYATULLAH, J. WANCHOO,

J.delivered a dissenting Opinion

Hi dayatullah J. The Minicipal Board, Hapur (shortly the
appel l ant Board) passed a Special Resolution (No. 296) on
Sept enber 28, 1956 inposing water tax in Hapur from April 1

1957 and a notification by the Government of Uttar Pradesh
was. Published in the Utar Pradesh Gazette under s. 135(2)
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of the U P. Minicipalities Act (Act 2 of 1916) dated
December 11, 1956 notifying the resolution. Fifteen house
owners of Hapur who received notices from the appellant
Board for the paynment of the tax assessed in respect of
their houses, petitioned to the Hgh Court at Allahabad
under Art. 226 of the Constitution and asked for a wit or
order preventing the appellant Board fromrealising the tax.
Their contention was that the tax was illegal as it was
i mposed in contravention of the provisions of the Minici-
palities Act. The main grounds of objection were (a) that
the, resolution of the appellant Board fram ng the proposa
was not published in a local paper of Hapur printed in
H ndi, and (b) that the rules franmed for the inposition of
the tax did not acconpany the resolution which was affixed
on the notice board at the office of the appellant Board in
purported conpliance with the requirements for publication
The inposition was al so chall enged on the ground that Arts.
14 and 19 of the Constitution were viol ated-
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The petition was heard by M. Justice Janes who deci ded al
the points against the appellant Board. He held that the
tax was illegal inasnmuch as the mandatory requirenments of
the Minicipalities Act were not conplied with by the
appel lant Board whi'le inposing the tax, and that s. 135(3)
of the Act (which cures all defects in the inposition of tax
by maki ng the notification of Governnent conclusive evidence
of the legality of the inposition) was ultra vires Art. 14
of the Constitution because it created a bar agai nst proof
and left no renedy to the tax  payers thereby naking a
di scrimnation between them and other litigants. He further
held that the sub-section, by nmaking Governnent ‘the sole
judge of conmpliance with the Act conferred judicial power on
Covernment contrary to the intendnent of the Constitution
The appellant Board was accordi ngly ordered not to | collect
the tax fromthe petitioners. The appellant Board appeal ed
under the Letters Patent. The Divisional Bench hearing the
special appeal agreed with M. Justice Janes. The present
appeal has been filed by special |eave of this Court. /Since
it will be necessary to 'consider whether the appellant
Board conplied with the requirements of the Minicipalities
Act or not and, if not, to what extent, it is necessary to
analyse the provisions in the Minicipalities Act for the
imposition of a tax and then to follow that up with a nar-
rati on of the steps taken by the appellant Board.

Section 128 of the Municipalities Act confers on-the Minici-
palities in Utar Pradesh the power to levy taxes and
enunerates the kinds of taxes. One such tax. mentioned in

cl. (x) of sub-S. (1) of the section reads : "a water tax on
the annual value of the building or land or both". This was
the tax which the Miunicipality had attenpted to inpose in
Hapur . There can be no question that the appellant @ Board

had the conpetence to inpose this tax and so the first
guestion is whether it went about the business in the wong

way and, if it did, what is the effect. Section 129
specifies certain restrictions on the inposition of water
t ax. W need not refer to them because no objection was
raised that the restrictions there prescribed had not been
observed. Sections 131 to 135 lay down the procedure for
the inposition of the tax. Section 131 provides that when a
Board desires to inpose a tax it shall, by speci a

resol ution, frame a proposal specifying the tax, the person
or class of persons to be nmade |iable and the description of
the property or other taxable things or circunstances in
respect of which they are to be nade liable, the ambunt or
rate leviable fromsuch person or class of persons and any
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other matter which the State Governnent may require

955

by rules to be specified. The same section requires the
Board to prepare a draft of the rules which it desires the
State Government to nmke and the Board is required to
publish the proposal, the draft rules so framed, and a
notice in the prescribed form in the manner |laid down by s.
94, That section says that every resolution passed by a
Board at a neeting, shall, as soon thereafter as nay be, be
published in a local paper published in H ndi and where
there is no such |local paper, in such manner as the State
CGovernment may, by general or special order, direct. After
the notice etc. are published, s. 132 enabl es any inhabitant
of the Municipality to, subnmit to the Board an objection in
witing to all or any of the proposals franed by it and the
Board is required to consider the objection so submitted and
to pass order thereon by special resolution. |If the Board
decides” to nodify its proposals or any of them it nust
publish the nodified proposals and (if necessary) the
revised 'draft rules with a fresh notice, for objections.
Any new objection so received has to be dealt with in the

same way . After the Board has finally settled t he
proposals, it has to- submit the proposals, the objections
(if any) and the orders nmade in connection therewith, to the
prescribed authority. The prescribed authority under s.

2(17) (ii) means an officer or a body corporate appointed by
the State Governnent in this behalf by notification in the
of ficial Gazette, and, if no such officer or body corporate
is appointed, the Conmi ssioner. It may be stated that the
pr oposal we are consi dering was accept ed by the
Conmi ssioner. Then follows s. 133 and it gives power to the
State Governnment or the prescribed authority to reject,
sanction or nodify any proposal. W en the proposals are
sought to be nodified they have to be referred back to the
Board for further consideration. Wen the proposals are
sanctioned by the State Governnent or the prescri bed
authority s. 134 of the Act (requires that the State
CGovernment, after taking into consideration the draft /'rules
submitted by the Board, shall proceed to make such ‘rules,
under its powers under s. 296 of the Act, in respect of the
tax, as the Governnent nay consider necessary. After the
rules have been made, the order of sanction and a copy of
the rules are sent to the Board and thereupon the Board by
special resolution directs the inposition of the tax wth
effect from a date which it specifies in the resolution

This is stated in s. 135 which may be reproduced here fully

"135. Inposition of tax,-

(1) A copy of the resolution passed under
Section 134 shall be subnitted to the State
Gover nment ,

956

if the tax has been sanctioned by the @ State
CGovernment, and to the Prescribed Authority,
in any other case.

(2) Upon receipt of the copy of t he
resolution the State Governnent, or Prescribed
Authority, as the case may be, shall notify in
the official Gazette, the inmposition of the
tax fromthe appointed date, and the inposi-
tion of a tax shall in all cases be subject to
the condition that it has been so notified.

(3) A notification of the inposition of a
tax under sub-section (2) shall be conclusive
proof that the tax has been inposed in
accordance with the provisions of this Act."
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The appel | ant Board passed a special resolution in terns of
s. 131 (1) of the Act. The publication of the resolution
was made by affixing a copy of the resolution on the notice
board as provided by a notification dated July 5, 1916 and
by beat of drumin the town of Hapur. The resolution was,
however, not published in a | ocal paper published in H nd
as required by S. 94(3) of the Act. It is admtted that two
H ndi weeklies entitled "Janmat" and "Bharatvarsh" and one
H ndi daily entitled "VWapar" were published at that tine at
Hapur. The appellant Board did not publish the notice etc.
in these journals because, in its opinion, none of these
papers was a suitable |ocal paper having wide circulation in
the town at the tinme. Notification of the 5th July, 1916
provides that, where, in a Minicilpality, there is no |oca
paper, a copy of every resolution passed by a Board at a
neeting shall, within ten days fromthe date of the neeting,
be pasted up andfor thirty days be kept pasted up on a
notice ~board to be exhibited for public information at the
buil ding /in which the neetings of the Board are ordinarily
hel d.
Two objections against the tax found favour with the High
Court. The first objection arose fromthe non-observance of
S. 94(3) which, as-already noticed, requires that the
publication of the proposal etc. should be in a |loca
newspaper published in Hindi. The Hgh Court held that
there was no need to take recourse to the 'notification of
the 5th of July 1916, because the first part of S 94(3)
could be complied with. The next objection against the tax
was that even if the special Resolution under s. 131 was
properly published, the rul es which ought to acconpany the
Resol uti on were not exhibited.” The appel lant Board cl ai ned
that the court was precluded fromnaking an enquiry by
reason of s. 135(3) which nmade the notification conclusive
evi dence t hat

957
the tax was inposed in accordance with the provisions of the
Muni cipalities Act. The respondents nmet this by chall enging
the legality of the sub-section. They pleaded that it was
discrimnatory inasmuch as it did not allow one set of
l[itigants to prove their allegations as against the genera
body of litigants and further that there was a conferral  of
judicial functions on the |egislature which was contrary to
the separation of powers under the Constitution. The High
Court accepted these contentions al so.
There can be no doubt that the | anguage of-s. 135(3) is as
wide as it is peremptory. Read literally it can lead to the
conclusion that even an illegal tax cannot be _questioned.
Prima facie, it appears that even if a Minicipal Board . goes
outside the categories of taxes nentioned in s. 128 and if
the Governnent is persuaded to notify the inposition, al
will be well. ’'This cannot be the intent and hence-not the
nmeani ng. W nust, therefore, see if the words are
susceptible of another construction obvitating such a
patently absurd result.
There is at the very start the fundanental fact that the
power to tax in a State can only be exercised by the State
Legi slature, the extent of the power being fixed by the

Constitution. The taxes which the State Legislatures are
allowed to raise are enunerated in the Seventh Schedule to
the Constitution. The State Legislature can inpose al

these taxes itself but it is usual to authorise the levy of
sone of themby local authorities for their own purpose.
Taxes so raised by it local authority are not inposed by it
as a legislature but as a delegate of the legislature. What
is done is binding by the authority of the |egislature and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 19

the tax is wvalid only if it is one of the, taxes the
del egate can raise and the del egate inposes it in accordance
with the conditions laid down by the | egislature.

It is thus that we find an el aborate procedure prescribed by
all the Minicipal Acts. In the UWP. Mnicipalities Act
al so, as we have seen, a Board nust first pass a specia

Resolution framng a proposal and the draft rules, invite
obj ections, consider them and then get them approved by
CGover nment . After this approval there nust be a fina

special resolution inmposing the tax froma particular date
and the CGovernnment then notifies the inposition of the tax.
It is the duty of Government to see that the various steps
laid down for the inmposition of the tax are followed.
Before it notifies the resolution GCovernnment satisfies
itself about the requirenents. The notification is made
concl usive proof that the tax is inmposed in accordance wth

the provi -
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sions of / the Act.  The question arises : Is this rule of
concl usive ~evidence such as to shut out all enquiry by

courts ? We have no hesitation in answering the question in
the negative. There are certain matters which, of course,
cannot be established conclusively by a notification under
s. 135(3). For example, no notification can issue unless
there is a special resolution. The special resolution is
t he sine qua non/ for the notification. ' The State
Government cannot i npose, a tax all by itself by notifying
the imposition of 'the tax, without-a resolution by the
Boar d. Again, the notification cannot authorise t he
imposition of a tax -not included in s. 128 of the
Municipalities Act. Neither a Minicipal Board nor a State
Covernment can exercise such a power. ~ A tax can only be
said to be inposed in accordance with the provisions of the
Municipalities Act, if it is contenplated by the Act. ' There
is a difference between the tax and the inposition of the
t ax. The former is the levy itself and the latter the
net hod by which the levy is inposed and collected. /Wat the
sub-section does is Lo put beyond question the procedure by
which the tax is inposed, that is to say, the various steps
taken to inpose it. A tax not authorised -can never be
within the protection afforded to the procedure for inposing
taxes. Such a tax may be chall enged, not with reference to
the manner of the inposition but as an illegal inpost.

It would thus appear that it the very start the selection
of the tax nust be with reference to the del egated powers.
The Muni ci pal Board of the State CGovernment cannot select a
tax which the |l egislature has not nentioned in s. 128 of the
Municipalities Act. As the State CGovernnent cannot itself
inmpose the tax it nust have before it, the speci a
resolution of the Board before notifying the inposition
Between the special resolution selecting a <“tax for
i mposition and the special resolution inposing it 'sundry
procedure is gone through and section 135(3) say-, that the
notification by Government is conclusive proof that the pro-
cedure was correctly followed.

It is argued that ss. 131 to 134 use nandatory | anguage and
it is the.intention of the Legislature to secure obedience
to its wshes and therefore it is for the courts to say
whet her those provisions were followed by the Minicipa
Board and the State Governnent. There can be no doubt that
sone of the provisions are mandatory. But all provisions
are not of the same character. |In Raza Bunland Sugar Co.
Ltd. v. The Municipal Board, Ranpur(1l) ss. 131 to 134 were
considered in the light of the tests

(1) [21965] 1. S. C R 970.
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usually applied to determ ne whether a provision of law is
mandatory directory. It was there pointed out that all the

sections in, spite of the |Ianguage used in them were not
mandatory. The mgjority opinion considered that the first
part of s. 131(3) requiring publication of proposals was

mandat ory and thesecond part whi ch required t hat
publication should be in the manner required by s. 94(3) was
only directory. In one of the mnority opinions no such

di stinction was made but s. 94(3) was held to be directory.
In the other mnority opinion distinction was made between
provisions for the protection of tax payers which were
stated to be nmandatory and provisions for pronoti ng
despatch, publicity and efficiency were stated to be
directory requiring substantial but not literal conpliance.
In that case the notice inposing water tax in Ranmpur was
published in H ndi but in a news-paper published in Udu
The majority treating the latter part of s. 131 (3) as
directory held that there was Substantial conpliance. The
mnority treating s. 131(3) to be nmandatory upheld the tax
treating s. 94(3) as directory.” One of the mnority views
relied upon s. 135(3) as shutting out enquiry.
In Berar Swadeshi Vanaspati-v. Minicipal Comrittee Sheogaon
& Anr.(1) the Miunicipality passed a resolution tinder s.
67(1) of the C. P, & Berar Minicipalities Act, 1922. Sub-
sections (1) to (7) /incorporated provisions simlar to ss.
131-135 of the U P. Minicipalities Act. An attenpt to
guestion the tax on the ground that the procedure prescribed
by s. 67 was not followed was repelled. It was observed:
"This notification therefore *clearly is one
which directs inposition of octroi-and falls
within sub- s. (7) of s. 67 and having been
notified in the Gazette it is concl usi ve
evidence of the tax having been inposed in
accordance with the provisions of the Act and
it can not be challenged on the ground that
all the necessary steps had not been taken."
The defect in the inposition of the tax here being of the
sane character as in the two cases of this Court  above
cited, the inposition would have the protection of s. 135(3)
and the tax must be deened to be inmposed according to the
procedure laid down in the Act.
As observed al ready, sonme of the provisions controlling the
i mposition of a tax nust be fully conplied with because they
are vital and therefore nmandatory, and the others nmay be
conplied
(1) [1962] 1 S.C.R 596.

960

with substantially but not literally, because, they are
directory. In either case the agency for seeing to this
conpliance is the State Governnment. It is hardly to be

expected that the State Governnent would not do its duty or
that it would allow breaches of the provision to go

unrectified. One, can hardly imgine that ,an om ssion to
conply with the fundanmental provisions would ever be
condoned. The law reports show that even before the

,addi tion of the provision making the notification
conclusive ,evidence of the proper inposition of the tax
conpl aints brought before the courts concerned provisions
dealing with publicity or requiring mnisterial fulfillment.
Even in the two earlier cases 'which reached this Court and
al so the present case, the conplaint is of a breach of one
of the provisions which can only be regarded as directory.
In cases of mnor departures fromthe letter of the |aw
especially in mtters not fundamental, it is for the Govern-
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nment to see whether there has been substantial or reasonabl e
conpl i ance. Once Covernnent condones the departure, the

decision of CGovernnent is rightly nmade final by making the
notification conclusive evidence of the conpliance with the

requirenents of the Act. It is not necessary to investigate
whether a conplete |ack ,of observance of the provisions
woul d 'be afforded the sane protection. It is nost unlikely

that this would ever happen and before we pronounce our
opi nion we should like to see such a -case.

It was, however, contended that there has been excessive
, del egation, inasmuch as the State Governnment has been given
the power to condone breaches of the Act and thus to set at
naught the Act itself. 'This is not a right reading of the
rel evant ’'provisions. W have already pointed out that the
power to tax is conferred on the State Legislature but is
exercised by the local authority under the control of the
State Governnent. ~The taxes with which we are concerned are
| ocal taxes for|ocal needs and for which local inquiries
have to be made. They are - rightly | ef t to the
representatives of the |ocal popul ation which would bear the
tax. Such taxes nmust vary fromtown to town, from one Board
to -another, and fromone comobdity to another. It is
i npossible for the Legislature to pass statutes for the
i mposition of such taxes - in |ocal areas.  The power nust be
del egated. Regard being had to the denocratic set-up of the
nmuni cipalities which need the proceeds of  the taxes for
their own admnistration, it is proper to leave to these
muni ci palities the power to inpose and coll ect these taxes.
The taxes are, however, predetermined and a procedure for
consul ting the wi shes of the people is devised. But the
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matter is not left entirely in the hands of ~the Minicipa

Boar ds. As the State Legislature cannot supervise the due
observance of its |laws by the Minicipal Boards, power is
given to the State Government to check their actions. The

imposition of the tax is left to the Minicipal Boards but
the duty to see that the provisions for publicity, and
obtaining the views of the persons to be taxed are fully
conplied with, is laid upon the State Governnent. The
proceedings for the inposition of the tax, ~however, rust
cone to a conclusion at sone stage after which it can be
said that the tax has been inposed. That stage is reached,
not when the special resolution of the Municipal Board is
passed, but when the notification by Governnent is issued.
Now it is inpossible to leave the matter open so that
conpl aints about the inposition of the tax or the breach of
this rule or that may continue to be raised. The door to
objections nust at sonme stage be shut and the | Legislature
considers that, if the State Governnent approves of the
special resolution, all enquiry must cease. This is not a
case of -excessive delegation unless one starts with the
notion that the State Governnent may collude with the
Muni ci pal Board to disregard deliberately the provisions for
the inposition of the tax. There is no warrant for such a
supposi tion. The provi sion naking the notification
conclusive evidence of the proper inposition of tax is
conceived in the best interest of conpliance of the provi-
sions by the Boards and not to facilitate their breach. It
cannot . therefore, be said that there is excessi ve
del egati on.

The matter nmay be | ooked at from another point of view

Excessi ve del egati on is nmost often found when t he
Legi sl ature does not performall the essential |egislative
functions and |eaves them to sone other agency. The

Legislature here performs all essential functions in the
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i nposition of the tax. The selection of tax for inposition
ina Minicipal area is by the legislative will expressed in
s. 128. Neither the Minicipal Board, nor the Government can
go outside the List of taxes therein included. The
procedure for the inmposition of the tax is also laid down by
the Legislature for the Miunicipal Board to follow and the
State Governnment is there to ensure due observance of that
pr ocedure. We have al ready shown above that it would be
i npossible for the Legislature to | egislate for the nunerous
Muni ci pal Boards and local authoriteis with a view to
rai sing taxes for them The provisions, such. as they are,
are the best nmeans of achieving consultation of the |oca
popul ation and close scrutiny of the actions of their

representatiaves in inposing the tax. The notification
which issues is given finality by the voice of t he
Legi sl ature. It would, there

Cl/65- 18
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fore, 'appear that in the selection of the ox and its
i nposition “the Legislature plays a decisive part and also
| ays down the method by which the tax is to be inposed. The
Legi sl ature does not make | ocal enquiries, hear objections
and decide themfunctions which are nost inappropriate for
the Legislature toperform This task is delegated to the
appel lant Board which is the representative body of the
| ocal popul ation on whomthe tax is |evied. " In other words,
all the essential functions of Legislation are perfornmed by
the State Legislature and only the m nor functions necessary
for the inmposition of the tax and the enquiries which nust
be made to ascertain local opinion are left to the Minicipa
Boards. An additional check is avail able as Governnent can
veto the actions of a Board if it does not carry out the
mandate of the Legislature. |n our judgnent, there was no
excessi ve del egation or a conferral of Legislative functions
on the appellant Board or the State Governnent.

It remains to consider two other argunents in the case. The
first is the question of discrimnation which is /said to
ari se from the proviso which nmakes the not'i fication
conclusive in respect of the procedure by which the tax is
i mposed. There are nunerous statutes, including the
Evidence Act, in which a fact is taken to be conclusively
proved fromthe existence of some, other fact. The law is
full of fictions and irrebuttable presunptions which also
i nvol ve proof of facts. It has never been suggested before
that when the Legislature says that enquiry into the “truth
or otherwise of a fact shall stop at a given stage and the
fact taken to be conclusively proved, a question of
discrimnation arises. The tax payers in the Minicipality
are allowed under the Municipalities Act to object to the
proposal for the tax and the rules and to have /their
obj ections considered. They cannot, of course, be  allowed
to keep on agitating and a stage nust come when it 'may be
said that the provisions of the Act have been duly observed.
That stage is reached after CGovernnent has scrutinized the

proposal. the rules, the objections and the orders and has
approved of the proposal, a special resolution is passed by
the Municipal Board and a notification is issued. It cannot

be said that sub-s. (3) of s, 135 which leads to the
conclusion that the inposition of the tax is according to
the Minicipalities Act is discrimnatory because it only
concl udes objections against the procedure followed in the
i mposition of the tax.

The next objection that the inpugned sub-section involves
the exercise of judicial functions not open to the
Legislature, is wholly erroneous. The sub-section only
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shuts out further enquiry and

963
makes the notification final. There is no exercise of a
judicial function. In our country there is no rigid

separati on of powers and the legislature often frames a rule
such as is incorporated in the third sub-section of s. 135.
The Evidence Act is full of such Provisions. 1In the United
States of Anmerica where the separation of powers is
extremely rigid in some of the constitutions of the States
it may be open to objection that the Legislature in shutting
out enquiry into the truth of a fact encroaches upon the
judicial power of the State. Such disability has never been
found to exist in our country although legislation of this
type is only too frequent The objection is, therefore
wi t hout substance.

In the result we are "of opinion that the judgnent of the
Hi gh Court under appeal must be set aside. W accordingly
set it aside and order the dismssal of the petition under
Art,- 226 and 227 of the Constitution fromwhich the present

appeal hasarisen. |In the circunstances of the case there
shall be no order as to costs.
Wanchoo J. | regret | amunable to agree.

This appeal by special leave from the judgment of the
Al l ahabad High Court raises the question of vires of s.
135(3) of the U/P. Miunicipalities Act, No. 2 of 1916,
(hereinafter referred to as the Act). the facts in the case

are not in dispute and nay be  briefly  stated. The
appel l ant, nanely, 'the Minicipal Board Hapur, decided to
i mpose water tax fromApril 1, 1957 |n consequence, steps

were taken under ss. 131 to 135 of the Act to effectuate
that purpose. However, proposals and draft rul es were never
published as required by s. 131(3) of the Act. Al that was
done was that a notice in the formset forth in Sch. 11
was pasted on the notice-board and there was sone beat of
drum with respect to the notice: Even so, the draft rules
were not appended to the notice which was put up on the
notice-board and in effect there was nore or /less no
conpliance with the provisions relating to ;the publication
of proposals and draft rules. Eventually a notification was
i ssued under s. 135(2) of the Act by the relevant authority
about the inposition of the tax from April 1, 1957.
Thereafter collection of tax began. The respondents who are
residents of Hapur received notices for paynent of tax.
Thereupon they filed a wit petition in the H gh Court, ~-and
their main grievance was that the provisions of s 131
relating to publication of proposals and draft rules were
not conplied with and thus they were de. proved of an
opportunity to file objections as provided under
S. 132 of the Act. They contended that the publication as
pro-
964
vided in s. 131 of the Act was mandatory and as a mandatory
provision of the Act was not conmplied with, the inmposition
of the tax was invalid.
The petition was heard by a | earned Single Judge who found,
as already indicated that the provisions of s. 131(3)
rel ating to publication had not been conplied Wit h,
consequently, the residents of Hapur had no opportunity of
maki ng objections to the proposals and draft rul es.
Rel i ance however was placed on behalf of the appellant on s.
135(3) of the Act, which is in these ternms :-
"A notification of the inposition of a tax
under subsection (2) shall be concl usive proof
that the tax has been inposed in accordance
with the provisions of this Act."
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In reply to this, the respondents contended that s. 135(3)
was ultra vires, and this contention was accepted by the
| earned Single Judge. He therefore allowed the petition and
directed the appellant not to collect water tax from the
respondents until such time as the tax was inposed in strict
conpliance with the provisions of the Act.

Then there was an appeal by the appellant to a D vision

Bench. There al so reliance was placed on s. 135(3) of the
Act . "Me  Division Bench upheld the order of the |earned
Si ngl e Judge, though its approach to s. 135(3) was
different. It held that s. 135(3) was not a provision for

val i dati ng anything done w thout conplying with the
provisions of the Act and it could not protect the
invalidity of atax if it .was invalid on account of its
being inposed without follow ng the | egal procedure. Then
there was an application by the appellant for a certificate
to appeal to this Court, which was refused by the High
Court. The appel | ant” t her eupon ‘got speci al |eave and that
is howthe matter has conme up before this Court.
The nmain contention on behalf of the appellant before this
court is that s. 135(3) which ‘lays down t hat t he
notification under s. 135(2) woul d be conclusive proof that
the tax had been inposed in accordance with the provisions
of the Act bars any enquiry into the " various procedura
steps taken for the inposition of the tax, and the court
where such a question is raised nust hold that the tax has
been inposed in accordance with the provisions of the Act.
Once the court cones to that conclusion it would nmean that
it rmust assume that the necessary procedural. steps for
i mposi ng tax had all been properly conplied with and

965
therefore there could not be any invalidity of the tax on
the ground that all steps necessary for the valid inposition
of the tax had not been taken. It is further subnitted that
s. 135(3) bars enquiry as to the procedural steps necessary
for inposing the tax which are contained in ss. 131 to 133
of the Act, and it is urged that what a court can enquire is
whet her the special resolution as required by s. 134 has
been passed by the municipality or not.
On the other hand, |earned counsel for the respondents con-
tends that if s. 135(3) is to be given the meaning for which
the appellant contends it will be ultra vires because then
there wll be an abdication of its essential |egislative
functions by the legislatures with respect to inposition of
tax and therefore s. 135(3) would be bad on the  ground of
excessive delegation. It is further urged on behal f of the
respondents that s. 135(3) read literally not ~only bars
enquiry into procedural steps necessary for the inposition
of the tax, which, according to Ilearned counsel, are
contained in ss. 131 to 135(1) but also bar-, enquiry as to
whet her the tax is in accordance with ss. 128 to 130, @ which
are substantive provisions with respect to taxes which can
be inposed by municipal boards. Learned counsel for the
respondents thus wurges that s. 135(3) would give blanket
power for the inposition of any tax whether it is contained
in s. 128 or not and would also permt violating the
restrictions contained in ss. 129 and 130; and if that be
so, it wuld be a case of conplete abdication of its
essential functions by the legislature with respect to
i mposition of tax and a gross case of excessive delegation
The question that falls for consideration therefore is about
the scope of s. 135(3) and whether on a true interpretation
of that provision it can be said to anbunt to a case of
excessi ve del egation and therefore liable to be struck down
on that count.
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Before | cone tos. 135(3) | nmay indicate the schene of
nmuni ci pal taxation contained in ss. 128 to 135 of the Act.
Section 128 nentions the taxes which a board may i nmpose sub-
ject to any general rules or special orders of the State
CGovernment in this behalf. Section 129 lays down certain
restrictions on the inposition of water-tax and s. 130 |ays
down certain restrictions on the inposition of certain other
t axes. Section 130-A specifies the powers of the State
Covernment to require a board to inpose taxes. Then cones
section 131 to 135 which are obviously procedural provisions
with respect to inposition of any tax nentioned in s. 128.
That these are procedural provisions is clear froms. 136 of
the Act which | ays down that the
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procedure for abolishing atax or for altering a tax in
respect of certain matters shall, so far as may be, be the

procedure prescribed by ss. 131 .to 135 for the inposition of
a tax. ~The essential s of the procedure contained in ss. 131
to 135 may be briefly sunmari sed thus. Wen a board desires
to inpose atax it has to pass a special resolution framng
proposal s specifying the tax, the persons or class of
persons on whomthe tax will be inposed, the anbunt or rate
| eviable and any other matter referred to in s. 153 which
the State Governnent requires by rules to be specified. The
board has also to prepare a draft of the rules which it
desires the State CGovernment to make in-that behal f. After
the proposals and draft rul es have been prepared the board
is required to publish themalong, with a notice in the form
set forth in Sch. [IIll: (sees. 1 3 1). On the publication
of the notice along with the proposals and draft rules any
i nhabitant of the nunicipality has the right to submt
objections in witing and the board has “to take such
objections into consideration and pass orders thereon by

special resolution. If the board decides to nodify its
proposals, it shall publish the nodified proposals and (if
necessary) revised draft rules inthe same manner ' as the
original proposals and draft rules were published.  [|f any

objections are received to the nodified proposals 'they are
again dealt wth by the board which has to pass ‘orders
thereon by special resolution. Wen the board has finally
settled its Proposals, it has to submt them along with the
objections (if any) to the proper authority, S.= (132). The
proper authority may either refuse to sanction the proposals
or return themto the board for further consideration or
sanction them without nmodi fi cati ons or with such
nodi fi cati on not involving, an increase of the anbunt to be
i nposed, as it deens fit; (section 133). Wen the proposals
have been sanctioned by the proper authority, the State
Government after taking into consideration the draft ~ rules
submitted by the board has to nake such rules in respect of
the tax as for the tine being it considers necessary. When
the rule.-, have been made, the order of sanction and a copy
of the rules has to be sent to the board and thereupon the
board has by special resolution to direct the inposition  of
the tax with effect froma date to be specified in the
resolution : (s. 134). Thereafter a copy of the resolution
passed wunder s. 134 is subnmitted to the proper authority.
Upon receipt of the copy of the resolution the proper
authority has to notify in the official gazette t he
inmposition of the tax fromthe appointed day and the

inmposition of a tax shall in all cases be subject to the
condition that it has been so notified.

967

It wll be seen fromthe above procedural provisions that

the legislature has taken great care to see that the tax is
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i npose, after the inhabitants of a nunicipality have had a
chance to nake representations in that behalf and after the
tax has been approved at all stages including the disposa
of objections by neans of special resolutions, which require
a special quorumfor the nmeeting in which they are passed.
Further the legislature has taken care to provide that the
di sposal of objections by a board even by special resolution
is not sufficient and it has required that the objections
shall be sent to the proper authority, presumably for its
consi deration before it sanctions the tax. These provisions
to ny mnd indicate the safeguards the | egislature intended
in a case of this kind where the |legislature itself has not
indicated the rate of tax but has nerely indicated the heads
of taxation and the fixation of rate of tax and al
incidental matters have been del egated to the board subject
to the supervision of the State Government. It is after al
this elaborate procedure has been gone through that a tax
can be validly inmposed by the delegate, nanely the board.
This brings us to s. 135(3) which has already been set out.
The first question that arises is the interpretation of this
provi si on. As | have already indicated two different
submi ssi ons have been made in this connection on behalf of
the parties. The appellant subnits that this section only
bars enquiry by the court into the procedural provisions
contained in s. /131 to s. 133. On the other hand, the
respondents contend that this provision bars enquiry into
all matters contained ins. 128 to s. 135(1). If the words
of this provision were to be literally interpreted they Ilay
down that the notification wunder s. 135(3) shall be
concl usi ve proof that the tax has been inposed in accordance
with the provisions of the Act. 'M last words ‘are very
wide and it is contended on behalf of the respondents that
they would include all the provisions of the Act and once a
notification is issued under s. 135(2) the court is ‘barred
from inquiring whether the tax is against any of the
provisions of the Act. | feel however that even though the
words nmmy be capable of such a wide interpretation, as is
bei ng, put upon them on behal f of the respondents. it /would
not be right to read themas if they provide that a
notification wunder s. 135(2) bars enquiry even into the
guestion whether the tax is one which could be inmposed by
the board at all under s. 128. It would to nmy mnd be
proper to read the section in a restricted sense and to hold
that when it speaks of tax being inposed "in accordance with

the provisions of this Act" it refers. only to "t he
procedural provisions relating to the
968

imposition of tax by the board. The legislature by these
Words could not have intended that the board could -inpose
any tax which was even not within the |egislative conpetence
of the State legislature and enquiry into that aspect  would
al so be barred. Therefore | nust reject the ‘extrene
argunent on behalf of the respondents that these words  nean
that the court is barred fromenquiring even whether the tax
i nposed is such as can be properly inposed by a board under
S. 128 of the Act. | nust read down these words only to
nean that they bar an enquiry as to conpliance with the
procedural provisions of the Act wth respect to the
i mposition of a tax.

This brings me to the next question nanely whether the bar
created by this provision is only with respect tos. 131 to
s. 133 as urged on behalf of the appellant or goes further.
| have already indicated that the procedural provisions for
the inposition of a tax by the board are contained in ss.
131 to 135(1). It is after these procedural provisions are
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conpeed with that a notification under S. 135(2) is issued.
I can understand s. 135(3) being restricted in its
application to procedural provisions only with respect to
the inposition of a tax; but | cannot understand how that
provision can be read down further so that it bars enquiry
only into sone procedural provisions i.e. froms. 131 to s.
133, and not into the other procedural provisions i.e. S.
134 and s. 135(1). | can see no way of reading s. 135(3) in
the nmanner suggested on behalf of the appellant. 1st
therefore hold that S. 135(3) bars enquiry by courts into
all procedural provisions relating to inmposition of taxes
and therefore it bars enquiry into any matter covered by S
131 to s. 135(1) of the Act.
This brings ne to another question nanely, what is the
nature of the provision contained in s. 135(3) of the Act.
Is it merely a rule of evidence as urged on behalf of the
appellant or is it nore than.that and is a substantive
provision. in itself ? This Court had occasion to consider
the question whether a rule of irrebuttable presunption was
a rul e of _evidence or a substantive provision in Ishar Ahnmad
Khan v. ~Union of India(l) and observed that "the proper
approach to adopt woul d be to consider whether fact A from
the proof of which a presunption is required to be drawn
about the existence of fact Bis inherently relevant in the
matter of proving fact B and has inherently any probative or
persuasive value in that behalf or not. If fact A is
inherently relevant in proving the existence of fact B and
to any rationa
(1) [21962] Supp. 3 S.C. R 235.
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mnd it would bear a probative or persuasive value in the
matter of proving the existence of fact B, then —a rule
prescri bing ei t her a rebuttable presunption or an
irrebuttable presunption in that behalf would be a rule of

evi dence. On the other hand, if fact"Ais inherently not
relevant in proving the existence of fact B or  has no
probative value in that behalf ‘and yet a rule -is nmade

prescribing for a rebuttable or an.irrebuttable presunption
in that connection, that rule woul d be a rule of substantive
law and not a rule of evidence." It is on this principle
that | nust consider whether s. 135(3) is merely a rule of
evidence or a substantive provision. To my mnd it cannot
be said fromthe nere fact that a notification has been
published wunder s. 135(2) that that fact is inherently
rel evant in showing that all the procedural provisions have
been conplied with; nor can it be said that that fact has
i nherent probative or persuasive value. There “is in nmny
opi ni on no inherent connection between the publication of a
notification under s. 135(2) and the conpliance with all the
procedural provisions (nanely, s. 131 to s. 135(1) ) of the
Act. It will all depend on whether the proper authority has
been wvigilant or not in seeing that all the provisions
contained froms. 131 to s. 135(1) have been conplied ‘wth.
I would therefore hold that s. 135(3) is not a rule of
evidence; it is a substantive provision which lays down  in
effect that once a notification under 135(2) is issued it
will be conclusively presumed that the tax is in accordance
with all the procedural provisions with respect to the
i mposition thereof In other words, the effect of the subs-
tantive provision contained in s. 135(3) really conmes to
this. nanely, that all the provisions froms. 1 3 1tos. 1
35 (1) are wiped out and the notification i ssued under s.
135(2) becomes the sole basis of the inmposition of tax. It
has been said that there is no reason to suppose that the
proper authority will not see that the provisions of s. 131
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to s. 135(1) are conplied with and that there is no reason
to presunme that the provision of s. 135(3) will be abused.

So far as the first aspect is concerned it is obvious in
this very case that the proper authority has not seen that
the provisions of s. 131 to s. 133 have been conplied wth.
As to the second | do not say that the proper authority wll
abuse the provisions of s. 135(3); but that does not in ny
opinion nmake any difference to the devastating effect of
that provision on conpliance with the procedural provisions
contained ins. 131 to s.-135(1) of the Act in the nmatter of
imposition of tax. The effect of s. 135(3) which in nmny
opinion is a substantive provision is that the procedura
provisions are given a conplete go-by in the matter of
i mposition of tax and as soon as a notifi-
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cation wunder S. 135(2) is-shown to the court, the court is
hel pl ess in the matter, even though none of t he
provisions of S. 131 to S. 135(1) may have been conplied

with. 'Thi's innmy opinionis the effect of S. 135 (3), as
it stands and there is no question of presunming that the

proper authority woul d abuse that provision. Irrespective
of the abuse or otherwi se of that provision., the effect
thereof in ny opinion is to wipe out all the procedura

safeguards provided in-s. 131 to S. 135(1) of the Act
relating to inposition of tax and to nmake the tax a
conpl etely valid inposition so long as there is a
notification under S, 135(2).

On this interpretation of S. 135(3) a serious question
arises whether it is a provisionwhich can be said to be
intravires. As | have already indicated, this is a case of
del egation of power to inmpose tax in so far as its rate and
i nci dence is concerned. Cenerally speaking, I am of opinion
that it is the duty of a |legislature when inposing a tax to
specify the rate at which the taxis inposed, for the rate
of tax, again speaking generally, is one of the essentials

of the taxing power given to the legislature. But | cannot
fail to recognise that there may be situations where the
legislature nay delegate to a ‘subordinate authority the
power to fix the rate under proper safeguards. It is not

necessary to specify all the situations where this ~can be
done. But there can be no doubt that in the matter of | ocal
taxation |like taxation by municipal boards, district boards
and bodies of that character there is pre-eninently a case
for delegating the fixation of the rate of tax to the |oca
body, be it a nunicipal board or a district board or~ sone
other board of that kind. The reason for this s that
problems of different municipalities or districts may be
different and one nunicipality may require one kind of  tax
at a particular rate at a particular tinme while another
nmuni ci pality nay need anot her kind of tax at another rate at
sonme other time. Therefore, the legislature can in-the case
of taxation by |local bodies delegate even the authority to
fix the rate to the local body provided it has taken care to
specify the safeguards in the form of procedural provisions
or such other forns as it considers necessary in the natter
of fixing the rate. So far as | know practically al
Muni ci pal Acts provi de safeguards of the nature contained in
ss. 131 to 135(1) of the Act or some other provisions which
are equally effective in the matter of controlling the
fixation of rate of tax by a delegate of the |egislature.
In such a case where delegation of fixing the rate has been
nmade by the legislature to a subordinate body wth proper
saf eguards, it can-’ not be said that the |legislature has
abdicated its essential functions in the matter of taxing
| egi slation by delegating the rate
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of taxation to be detern ned under proper safeguards by the
del egate. Nor can such del egati on be struck down as a case
of excessive del egati on which neans that the |egislature has
abdicated its essential legislative functions in the natter
of the legislation concerned. But there is anple authority
for the view that where the |egislature has abdicated its

essential legislative functions and has nade a del egation
whi ch may be cal |l ed excessive such excessive del egation may
be struck down. | may in this. connection refer to two

decisions of this Court, nanely, In re The Del hi Laws Act,
1912(1) and Rajnarain_ Singh v. The Chai r man, Pat na
Adm nistration Comittee(2). It has been held in these
cases that an essential legislative function cannot be
del egated” by the legislature. Exactly what constitutes
essential function cannot be enunciated in general ternmns.

But the essential” legislative function consists in the
determ nation of the legislative policy and its formulation
as a 'binding rule of conduct.” It cannot be said that an

unlimted right of delegation is inherent in the |egislative
power itself. This is not warranted by the provisions of
the Constitution and the legitinacy of delegation depends
entirely wupon its being used as an ancillary neasure which
the legislature considers to be necessary for the purpose of

exer ci si ng its | egi'sl ative power s ef fectively and
conpl etely. The legislature nust retain in its own hands
t he essential legislative functions which consist in

declaring the legislative policy and l|aying down the
standard which is to be enacted into a rule of law and what
can be delegated is the task of subordinate legislation
which by its very nature is ancillary to the statute which
del egates the power to nmake it. Provided the |egislative
policy is enunciated with sufficient clearness or a standard
is laid down, the courts should not interfere wth the
di scretion that wundoubtedly rests wth the |egislature
itself in determ ning the extent of ‘del egation necessary in
a particul ar case.

In these two cases the question arose whether certain |aws
could be applied to certain areas with such nodi fication as
the executive authority deened fit to nake. It was held
that where three executive authority was permtted, at its
di scretion, to apply wi thout nodification (save incidenta

change,-, such as nane and place), the whole of any |aw
already in existence in any part of India, that would  be
good. Further the executive authority ~could even be

authorised to select future laws in a simlar way ~and to
apply themto certain areas. But where the authorisation
was to repeal laws already in force in the area and either
substitute other laws with or wi thout nodification, this was
hel d

(1) [1951] S.C. R 747.

(2) [1955] 1 S.C R 290.
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to be excessive delegation and ultra vires. Further where
the nodification in alawto be applied did not affect —any
essential change in the law and alter its policy it could be
nodified to that extent and applied by the executive
aut hority under del egated authority. But wher e a
nodi fication affects a radical change in the policy of the
law to be applied such an authority could not be del egated

and would be ultra vires.

it is on the basis of these principles that | have to see
whet her s. 135(3) can be upheld. There is no doubt that the
| egi sl ature del egated its power of inposing taxes, including
the power to fix the rate, to the nunicipal board by s. 128
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with respect to taxes specified therein. | have already
sai d that generally speaking the fixation of rate of tax is
one of the essential |egislative functions but there may be
situations where it may not be considered to be an essentia
| egi sl ative function and may be del egated by the | egislature
to subordinate authorities with proper safeguards. | have
also said that inthe field of local taxation relating to
nmuni ci pal boards and district boards and simlar other
bodi es there are reasons for delegating fixation of the rate

to such bodies subject to proper safeguards. This is
exactly what has been done under the Act subject to the
safequards contained in ss. 131 to 135(1). if those

saf eguards are foll owed, the delegation in ny opinion would
be a proper del egation and could not be challenged as ultra
vires on the ground of excessive delegation. But if the
| egislature after |aying dowmn with great care safeguards as
to the inposition of tax including its rate maker, a bl anket
provision: like S 135 (3), which at one stroke does away
with all those safeguards-and this is what in nmy opinion S
135(3) " has done in the present case-the position that
results after such provision is that there is delegation of
even the essential function of fixing the rate to the
subordinate authority wth out any safeguard. Such a
del egation would in my opinion be excessive del egati on and
woul d be ultra vires.
The question then is whether in the present case | should
save the delegation contained in s. 128 read wth the
saf eguards provided in s. 131 to S 135(1) for t he
i mposition of various taxes mentioned therein or uphold s.
135(3) which in one sweep does away with all the safeguards.
In my opinions. 135(3) is severable and the legislature
woul d have provided for various safeguards contained in s.
131 to s. 135(1) when it del egated the power to inpose a tax
including the fixation of rate to mnunicipal boards. It
woul d therefore in nmy opinion beright to hold that sections
128 to 135(2) indicate proper del egation of the authority
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of the legislature to impose taxes specified in s 128 and
that it is sub-s. (3) of s. 135 which should be struck down
because it is the only provision which nakes the del egation
excessi ve. I would therefore hold that s. 135(3) inasmuch
as it nmakes the delegation contained in ss. 128 to 135(2)
excessive nust be severed fromthe rest of the sections
which are otherwise a proper exercise of delegation  of
| egislative authority and should be struck down on the
ground of excessive del egation
I  would therefore dismss the appeal with costs and uphold
the order of the Hi gh Court holding that the tax inposed by
the appellant had not been validly inposed, though  on a
di fferent ground.

ORDER BY COURT
In accordance with the opinion of the majority the appeal is
allowed. No order as to costs.
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