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Cl TATI ON:
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1980 SCC (2) 144

ACT:

Code of Civil Procedure 1908 (V of 1908) Order 39 rule
2 (3)-Suit by railway enployee-In injunction application
court ordering reinstatenent in service-Non-conpliance by
departnment- Court ordering attachment of ‘departnent property
and officers be sent to civil jail-Property for attachment
not specified, contemer for detention not nanmed-Such order
whet her vali d.

HEADNOTE

The respondent a railway enpl oyee was proceeded agai nst
by the departnment for mi sconduct. He did not respond to the
"show cause’ notice issued to himand when the disciplinary
proceedi ngs proceeded ex-parte he filed a suit for a
declaration of immnity and pernanent injunction against
further departmental action. He also noved an-application
for an ad interiminjunction to restrain the departnment from
affecting his position in service by continuing the
di sciplinary enquiry and to continue to pay his full salary.
After hearing, the Minsif directed that the respondent be
placed in the same position that he held prior to the
conmencenent of the departnental enquiry in the natter of
pay, privileges and all other perquisites that he avail ed
and enjoyed. The departnent appeal ed agai nst this order, and
awai ted the decision in the District Court bef ore
i npl enenting the direction for re-instatenent.

In the neanwhile the respondent filed an application
under Order 39 rule 2(3) of the Code of Civil Procedure for
di sobedi ence of the injunction order. The trial | court
finding that there was non-conpliance wth the Mnsif’s
order, directed 15 days tine for conpliance with the said
order and on failure thereof, directed that the departnent
shall be visited with the order of attachment of its
property and its officers be sent to the civil jail.

An unsuccessful appeal and an unrewarding revision was
the |ot of the department. The H gh Court made an
observation-cumdirection that as the Minsif could not
proceed with the proceedi ngs for disobedi ence of the court’s
order, it would be for the Minsif concerned to name the
of ficer concerned who is required to be sent to jail and to
give details of the property to be attached, for the purpose
of compelling conpliance with the court’s order
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Al'lowi ng the appeal to this Court,

HELD :1. 1. The High Court was in error in leaving it
to the trial court to designate the names when it actually
issued the mnisterial order to execute its decretal order
Nanel ess humans cannot be whi sked off to prison even in the
nane of contenpt by insertion of the nane after the judgnent
is delivered

2. A government servant of the Union of India who had
been renoved from service for nmisconduct could not be
reinstated with full back pay inmediately the order was made
by the Court. It had to be communicated to
299
various officers, orders had to be nade at various |evels,
files had to nmove and notings nade for gestation before
i mpl ementation. Al this takes time and when the court order
is eventually effectuated, the salary of the officer will,
of course, have'to be paid wth effect fromthe origina
date of i'npugned threat of action. To proceed to punish in
haste wi t'hout pausing to realise how governnment functions is
not fair in this drastic jurisdiction where personal freedom
isin peril. [305 B-D

3. The constitutional sanctity of liberty and
protection of property wll becorme chinerical and the
processual law wll hang linp if the substantive order is

silent and identifying the offender is Ileft over as a
m ni sterial nmeasure. [304 F]

4. \Were liberty and property are to be deprived it is
fundanental that vagueness is a fatal vice even if the
i ssuing authority be the court: [302 G

In the instant case, the orders passed by the Minsif
and the Hi gh Court keep identity of the key persons and
properties in uncertainty. For this reasonalone, the orders
are vul nerabl e-agai nst both the attachment of wunspecified
property and detention of unnamed contemmers. [304 C

5. The law, in the area of contenpt of court, nust
avoid the extremes of hyper-reactivity to mar gi na
indifference to judicial authority out of pragmatic
difficulties. [300 E

6. The fluid, yet valid, concept of contenpt of court,
keeps judges under the rule of law, for personal liberty is
protected by a processual arnour, even if its deprivation be
the product of the judicial process. [300 E]

7. The contenpt power should be kept sheathed and the
sword should be drawn only sparingly if the court is
convi nced that there has been wi | ful defi ance or
di sobedi ence. [306 C]

8. Once there is clear evidence of active obedi ence,
coupled with expression of regret, delayed though the
conpliance be due to the inevitable time-lag induced by
the paper-1ogged procedures, the court nmay be clenent. [306
Dl

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2031 of
1979.

Appeal by Special Leave fromthe Judgnent and Order
dated 20-1-79 of the Rajasthan Hi gh Court (Jaipur Bench) at
Jai pur in S.B. Revision No. 112/76.

Soli J. Sorabjee, Solicitor General, Subhodh Markendya
and Grish Chandra for the Appellants.

Bal akri shna Gaur for the Respondent.

The Judgrment of the Court was delivered by
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KRI SHNA | YER, J.-An odd case of sentence of three
nonths’ civil inprisonnent and attachnent of assets of the
Central Governnent and two of its officers for default in
instant reinstatement of a Railway |Inspector renpoved from
service for msconduct occasions this appeal by specia
| eave.

300

The Court Systemis neither a cloistered virtue nor a
sel f-righteous process and readily re-examnes, in its
appel l ate crucible, the judgnments rendered at |esser |evels
even if the subject-matter be, as here, alleged disobedi ence
of a judicial order. Justice is not hubristic and truth
triunphs by self-criticism And so, this Court, in keeping
with such an invigilative perspective, nust review the
punitive directive of the trial court, affirned upto the
H gh Court but chall enged before us, that the Union of India
and its officers in the Railway Departnent-the appellants-do
suffer distraint~ of property and inprisonnent of person for
the contenpt of its authority by non-conpliance with its
order of ‘injunction. This case disturbs us somewhat and
constrains us to go to thebasics in-a certain branch of the
jurisprudence of contenpt of court.

As wll presently _appear, the synthesis of two
seem ngly antithetical creeds, both vital to our Republic is
the key to the crucial issue projected by this appeal where
di sobedi ence of a mandatory injunction to retain in service,
pendente lite, the respondent, a railway i nspect or,
regardl ess of the disciplinary proceedi ngs which had by then
allegedly culmnated in his exist from service. The court
shall neither be inperious nor be obsequious. The law, in
the area of contenpt of court, nust avoid the extrenes of
hyper-reactivity to margi nal indifference to judicia
authority out of pragmatic difficulties and of hypo-respect
for court commands in a cavalier spirit of 'the court has no
guns. Wy care ?

The fluid, yet valid, concept of 'contenpt of court’
keeps judges under the rule of llaw, for, personal /liberty,
under our constitutional order, i's protected by a processua
arnour, even if its deprivation be the product of the
judicial process. This caveat is called for-in the present
case where we are confronted by a bizarre order _of
contingent inprisonment of unspecified servants and coercive
attachment of wun-particularised properties of the Union of
India. And vyet, this order has survived two appeals before
arriving here by special |eave.

The facts are few and the law is not abstruse; yet, in
our view, the order under appeal is an overzeal ous comuand
with fatal failings wit on its face. The respondent, an
I nspector in the Western Railway, was proceeded agai nst for
m sconduct. He did not show up when the 'show cause’ notice
was issued; and when the disciplinary steps “proceeded
further, he artfully rushed to the nunsif's court, by
passi ng the departnental process, and sued for a declaration
of immnity and per manent i njunction against further
governmental action. |Inevitably, he noved for an ad interim
injunction to restrain the Railways from affecting his
position in service by continuing the disciplinary enquiry
and to continue to pay his full salary. After hearing both
sides the court
301
i ssued, on April 15, 1974, such an injunction or freeze
order, which was appeal ed against in vain; and eventually,
the revision to the H gh Court also proved fruitless. The
bl anket order, which was sustained, reads thus:

I, therefore, order and direct the N. A Union of
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India and its enployees not to inplenent or otherw se
put in effect the order of dism ssal at 18-1-74 or any
other one renoving, termnating or dismssing the
services of the applicant as |.OW O Wstern Rail ways
and direct further that the applicant shall be retained
and continued on post, power, pay, privileges and
perquisites attached to the post of Inspector of Wrks,
W Ry, andin the sane manner as if no orders of
renoval or any other one were passed.

In other words he shall be placed in the position
as he held it on 14-1-1974 in the matter of pay, power,
privileges and all other perquisites that he availed
and enjoyed on 14-1-1974 and i mredi ately before.

The appel |l ants, hopefully but harnfully, as events proved,
awai ted the decision” in t he hi gher courts bef ore
i mpl enenting the direction for reinstatement. But even while
the case of injunction was pending in the District Court, in
appeal ,, an application under 0.39 R 2(3) or disobedi ence was
filed on /15-7-1974. The trial judge held the appellants
guilty and ~passed a nebulous sentence against naneless
cul prits on January 5, 1976 in these ternmns.

It is also clear that the non-applicants according
to the decisionof this court dated 15-4-74 have not
conti nued paynment of the wages and ot her all owances and
therefore it /fully proved that the non-applicants have
not carried out the order dated 15-4-74 of this court.
Now t he non-applicants are hereby further ordered that
if they fail to conply with the order dated 15.4.74
within 15 days the opposite party shall be visited with
the order of attachnment of property and sending themto

civil jail. As the non-applicant “No. 2 ‘has been
transferred from Kota Di vi si on, therefore, t he
conpliance of the order wll be nade by the present
Di vi si onal Superintendent, Kota.

(Transl ation furnished in court by the | ear ned

Solicitor General)
An unsuccessful appeal and an unrewarding revision ensued.
The High Court hortatively told the Union of India that the
law is the King of Kings and, adnonished in high-soundi ng
styl e-
302
that the state functionaries should atleast after
28 years of the functioning of the Constitution and
rule of lawin this country, realise understand and
literally and faithfully inplenent the judicia
pronouncerent by showing respect to law Al the
officers, the citizens in general, the |litigants and
the State functionaries in all seriousness shoul d keep
the following internal saying of the great jurist
Mahar shi Manu as uppernost in our mnmnd, i.e. '"Lawis
the King of Kings-far nore rigid and powerful than
they, there is nothing higher than law, and by its
powers the weak shall prevail over the strong and
justice shall triumph’. | w sh this should not only be
exhibited as the guide lines in all Governnent offices,
i mportant public institutions, street-corners and road
corners but acts upon both in letter and spirit by al
irrespective of the office, profession, status and
assi gnment whi ch one holds in life.
We agree but wish to add that the Manu text be exhibited
also in courts halls together with Cromwell’s fanous
statenment which the great Judge, |earned Hand wanted shoul d
be hung on legislative and court halls: '| beseech you, in
the bowels of Christ, think it possible that you m ght be
m st aken !’
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If we scan the anatony of the Munsif’s order, which was
upheld all along, we notice awesone inplications that if,

within 15 days, conpliance with the injunction did not take
pl ace-which inplied paynent of long years’ salaries and re-
i nduction into service of the respondent (who had by then
been renoved), all of which required nmuch nore tine to
secure sanctions and draw s of noneys in a mamoth
hi erarchi cal nachine-the opposite parties (who, anong them
?) shall be visits with the order of attachment of property
(which ?) and sending them (whom ? to civil jail (for how
long ?). As the non-applicant No. 2 has been transferred
fromKota Division therefore, the conpliance of the order
will be nmde by the present Divisional Superintendent, Kota
(and so, the transferee officer was in peril of inprisonnent
?). The bracketed interrogations are ours, briefly to
i ndicate that where liberty and property are to be deprived
it is fundamental that vagueness is a fatal vice even if the
i ssuing authority be the court. The infirmty was corrected
in small ‘part” by the Hgh Court in revision as wll
presently notice

Anyway, this order was stayed by the H gh Court on 5-3-
1976 until it finally disnissed the revision on January 20,
1979. And it is the appellant’s case that salaries
thereafter have been paid, calculations have been nuade,
sanctions obtai ned and noney wi thdrawn and all the
303
dues of years are ready to be distributed. The question is
whet her the action for disobedi ence was |egal and justified
and, in any case, the draconi an puni shnent of Governnent by
attaching its properties and putting its servants in jai
was a desertion of judicial discretion whole hall-nark is to
be firmbut not authoritarian, |iberal but not petulant. and
ever informed by realismand inpressed with contrition.

W have here an interlocutory ~injunction, though
unusual , whose soundness is heing tested in a separate
proceeding in this Court. Let use pro tenpore, assume its
val id existence and focus on the folk-up of alleged hreach
and visitation of punishrment. Wat was the direction ? Could
it be practical to conply within that tine, -having due
regard to the inertia of administrative processes ? Ws
there recusant refusal, and, if so, by whom in the
conspectus of facts here? Wen does the court go to  the
extreme of inprisonnent of Governnment servants at |esser
| evel s, who have to act on orders from above, for
di sobedience? Is it the path of judicial discretion to
tenmper justice wth nercy or practise the opposite ? Above
all. though arising in limne, can there be an order of
contingent attachment of unspecified properties ? Can the
court inprison any one wunidentified in the order by nmaking
an omi bus direction leaving the life-giving parts blanks to
be filled wup long after the judgnment and. perhaps, to allow
the bailiff to seize whomhe regards as the violatory? My
be, "Hurry Kills’ and ’'hasten slowy’ are nottos good for
every one who exercises power either at the wheel of an
aut onobil e or through the pen of a public functionary.

W will proceed to resolve these questions which
unbosom their answers in their very fornulation For
i nstance, does not the nmere asking call for the obvious
answer that no order by however high a power can be fair or
reasonable if it jeopardises the person of a citizen wearing
the arnour of part 111, without so much as specificating the
identity of the human being upon whomthe authority is to
lay hands. And yet, the |l earned Munsif nerely directed that
"the opposite party’ (plurality of three, including the
Central Covernment) be sent to civil jail. Mreover, the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

order notices that the Divisional Superintendent (P2) has
been transferred and yet the innocent transferee is put in
peril of incarceration. Realising this fatal Haw, the Hi gh
Court sought to repair the yawning tear by making the in
observati on-cumdirection:

The | earned Munsif Magistrate, who passed the
earlier Il order on January 5, 1976 could not proceed
with the proceedings for sending the petitioners
concerned to Gvil Jai

304
and al so of attachment of the property. It would be for
the Munsif concerned to nane the officer concerned who
is required to be 'sent to Jail and further to give
details of the property to be attached for the purpose
of conpelling conpliance as per finding already given
in judgnent dated January 5, 1976 as nodified in
appeal
(enphasi s added)
The court 'was rel entl ess even when inforned that the paynent
of sal ary pursuant to the order passed by the H gh Court had
al ready been made. The concluding  portion of the High
Court’s judgnent stated that ~ the Munsif concerned should
take pronpt action "for executing his order in respect of
sendi ng concerned officer to jail and the attachment of the
property concerned’ as nentioned in his judgnent ...." Both
the orders keep the identity of the key persons and
properties in uncertainty.

W are alittle startled that a court in the contenpt
jurisdiction shoul d deprive the personal |iberty of a person
wi thout naming in the order whomthe Court’s bailiff should
take into custody or the jail authorities should receive.
Equally clearly, how could property be taken w thout its
bei ng particul ari sed in the judgnent, di sregardi ng
procedural obligations ? It is not as if wthout hearing the
officer to be jailed and his case against detention
consi dered, the Munsif give ad hoc details of property to be
attached wi thout hearing the owner thereof as to his version
about why his property shoul d not be touched. The
constitutional sanctity of liberty and the (then) protection
of property wll becone chinerical and the processual |aw
will hang linp is the substantive worder is silent and
identifying the offender is left over as a mnisteria
neasure. The Hi gh Court was in error inleaving it-to the
trial court to designate such nanes when it actually issued
the mnisterial order to execute its ~decretal _order
Nanel ess humans cannot be whi sked off to prison even in the
nane of contenpt by insertion of the nane after the judgnent
is delivered. Natural justice is pervasi ve doctrine
integral to processual fair-play in Indian jurisprudence.
For this reason alone, the extent order under challenge is
vul nerabl e-agai nst both the attachment of unspecified
property and detention of unnamed contemmers.

I ndependently of this invalidatory circunmstance, it is
apparent that there is no ground for judicial indignation
once the facts are appreciated in their realistic setting.
The order of injunction was nade by the trial court on
15-4-74 and brought before the H gh Court where the revision
petition was dismissed on 3-1-1979. Strictly speaking, the
order of injunction had not been stayed and shoul d have been

obeyed.
305

It is no excuse to say that when appeal and revision
pend, litigative hopes lull people into insouci ance. Wile
this is not prudent, it is conponent in, judging about

obstinate non-conpliance. To institute a proceeding for
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di sobedi ence of an injunction conmmandi ng reinstatenent of a
government servant purportedly renmoved from service by the
hi gher officers of the Railway, together wth paynent of
salary for prior periods, is a stultification of the
jurisdiction, if sufficient tine is not given. A little
touch of realismwould have easily convinced the H gh Court
that a governnent servant of the Union of India who has been
renmoved from service for misconduct could not be reinstated
with full back pay imrediately the order was nmade by the
Court. It had to be comunicated to various officers, orders
had to be made at various levels, files had to nove and
noti ngs made for gestation before inplenentation. Al this
takes tine and when the court order is eventually
ef fectuated, the salary of the officer will, of course, have
to be paid with effect from the original date of the
i mpugned threat of action. To proceed to punish in haste
wi t hout pausing to realise how government functions is not
fair in this drasticjurisdiction where personal freedomis
in peril. The description of is processes, as prevalent in
the days " of Lord Curzon, holds good to-day. Here are his
i mpati ent -words di pped in _pungent ink:
Y . the adm nistrati on had becone ponderous,
like an elephant-'very stately, very powerful, with a
hi gh standard of ~intelligence, but wth a rega
slowness in its gait'"

"Round and / round, like the diurnal revolution of
the earth, went the file, stately, solem, sure and
slow. and now, in due season, it has conpleted its
orbit, and | am invited to register the concluding

st age. "
W are in no mood to condone willful procrastination nor
suffer wanton stagnation in Admnistration as a ground for
default in obeying court orders. The Law does not respect
| azy bosses nor ’'cheeky’ evaders . But no proof of that
species of guilt has been brought "to our notice Mere
inaction has no long mleage where nmeans rea is a sine qua
non

We, therefore, regard the court’s order, holding the
appel lants in contenpt, a hasty measure, probably annoyed by
absence of instant conpliance.
306

The severity of the sentence is beyond conprehension
We cannot understand how the court could ignore the fact
that salary had been paid fromthe date of the Hi gh Court’s
order upto date and the readi ness to pay the back salaries,
on securing the appropriate sanction and draw of cheque,
had been represented to the court. Before us, the |earned
Solicitor General said that the entire back wages were ready
to be paid and the necessary cheque had al ready beery drawn.
We see no inclination on the part of the Governnent of 'India
to adopt a challenging attitude against the court’s wit. it
is well-known that the contenpt power should be kept
sheat hed and the swore should be drawn only sparingly if the
court is convinced that there has been willful defiance or
di sobedi ence. Mbderation |ends dignity to power and we fee
that the facts of the present case far fromcall for any
stronger step than an adnonition to conply wthin a
realistic spell of tinme and stiffer action thereafter. W do
not take the view that the Union of India should be shown
undue i ndul gence or its officer singular solicitude. But
once there is clear evidence of active obedi ence, V coupled
with expression, of regret del ayed though the conpliance be
due to the inevitable tinme-lag induced by paper-Iogged
procedures, the court nay be clenent. Here, conpliance and
contrition are now present.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

In these circunstances, we allow the appeal and record
the undertaking of the Union of India, the 1st appellant,

that the entire salary due to the respondent will be paid
wi thin one week fromto-day.
N. V. K. Appeal all owed

307




