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Leave granted.

Thi s appeal i's directed against the order dated 18.1.2006
passed by | earned Single Judge of the H-gh Court of Delhi in
Arbitration Petition No.181 of 2005 whereby | earned Single Judge
di smi ssed the application for appointment of Arbitrator. Hence, the
present appeal against the aforesaid order

Brief facts which are necessary for disposal of this appeal are
that an application styled under Section 11(5) of the Arbitration and
Conciliation Act, 1996 (hereinafter referred to as "the Act’) was noved
by the Ace Pipeline Contracts Private Limted, the appellant herein
for appointing a retired Judge of the Supreme Court of India to
adj udi cate the clainms and di sputes between the parties arising out of
the contract between the parties dated 10.06.2002. The said contract
pertained to the laying down of a pipeline and associated facilities for
Section-1 [Manmad in Maharashtra to M P. Border near (Shirpur)] for
Munbai - Mannad Pi pel i ne Extensi on Project of the respondent-

Bharat Petrol eum Corporation Limted (hereinafter referredto as
"BPCL'). The main issue was with regard to interpretati on of C ause
91 of the contract which pertains to appointnment of arbitrator. C ause
91 of the contract reads as under

"91. ARBI TRATI ON

Al'l disputes or differences whatsoever which shall at

any time arise between the parties hereto touching or

concerning the works or the execution or

mai nt enance thereof under this Contract or the right

touchi ng or concerning the works or the execution or

the mai ntenance effect thereof or to the rights or

liabilities of the parties or arising out of or in relation
thereto whether during or after conpletion of the

contract or whether before or after determ nation

forecl osure or breach of the Contract (other than

those in respect of which the decision of any person

is by the Contract expressed to be final and binding)

shall after witten notice by either party to the

Contract to the other of themand to the Appointing

Authority be referred for adjudication, to a sole

Arbitrator to be appointed as hereinafter provided.

a. Any dispute or difference of any nature
what soever any claim cross-claim counter-claimor
set off of the Corporation against the Vendor or
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regarding any right, liability, act, om ssion or account
of any of the parties hereto arising out of or in
relation to this agreenent shall be referred to the
Sole Arbitration of the Director (Mrketing) of the
Corporation or of sone officer of the Corporation who
may be nominated by the Director (Marketing). The
Vendor will not be entitled to raise any objection to
any such Arbitrator on the ground that the Arbitrator
is an OOficer of the Corporation or that he has dealt
with the matters to which the contract relates or that
in the course of his duties as an O ficer of the

Cor poration he had expressed views on all or any

other matters in dispute or difference. In the event of
the Arbitrator to whomthe matter is originally referred
being transferred or vacating his office or being
unable to act for any reason, the Director (Marketing)
as aforesaid at the tinme of such transfer, vacation of
office or inability to act may in the discretion of the
Director (Marketing) designate another person to act
as Arbitrator in-accordance with the terns of the
agreenment to the end and intent that the origina
Arbitrator shall be entitled to continue the arbitration
proceedi ngs notwi t hstandi ng his transfer or vacation

of office as an Oficer of the Corporation if the
Director (Marketing) does not designate 'another

person to act as arbitrator on such transfer, vacation
of office or inability of original arbitrator. Such
persons shall be entitled to proceed with the

reference fromthe point at which it was left by his
predecessor. It is also-a termof this contract that no
person other than the Director (Marketing) or a

person nom nated by such Director (Marketing) of the
Corporation as aforesaid shall act as an Arbitrator
hereunder. The award of the Arbitrator so appointed
shal | be final conclusive and binding on all parties to
the agreement subject to the provisions of the
Conciliation & Arbitration Act, 1996 or any statutory
nodi ficati on or re-enactnent thereof and the rules

made thereunder for the time being.in force shall

apply to the arbitrati on proceedi ngs under this

cl ause. "

Cl ause 91 provides that any dispute arising between the parties shal

be settled through arbitration and the appointing authority i.e. the
Director (Marketing) hinmself or he may nonminate any ot her person of
the Corporation to act as an Arbitrator to resolve the disputes and
the vendor will not be entitled to raise any objection to such arbitrator
on the ground that the Arbitrator is an officer of the Corporation or
that he has dealt with the matters to which the contract relates or that
in the course of his duties as an O ficer of the Corporation he had
expressed views on all or any other matters in dispute or difference.
Since some differences arose between the parties with regard to the
claimof the appellant, a letter dated 21.7.2005 was wittento the
Director (Marketing) invoking clause 91 of the agreenent and
requesting himto refer the matter to arbitration for resolving the
differences. It was also requested that the Director (Marketing) may
accede to the request of the appellant for adjudication of the dispute
by a fornmer Judge of the Supreme Court of India so as to renmove any
justifiable doubts to the independence or inpartiality of the said
Arbitrator. It was further submtted that on receiving the

conmuni cati on, the appellant woul d suggest the name of the retired
Judge of the Suprene Court of India for the purpose of appointnent

as Arbitrator. It was alleged that no one was appointed as Arbitrator,
therefore, on 22.8.2005 the appellant filed the present application
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before the H gh Court for appointnent of Arbitrator under Section
11(5) & (6) of the Act. It was also pointed out that after presentation

of the application on 22.8.2005, the appellant received a letter of the
Director (Marketing) nomnating Shri P.S. Bhargava, Executive
Director (Quality Control Cell) of the respondent- BPCL to act as sole
arbitrator. It was contended that the |etter appointing Shr

P. S. Bhargava as sole Arbitrator was received by the appell ant
subsequent to the filing of the petition before the H gh Court on
26.8.2005. It was also pointed out that Shri P.S.Bhargava was

appoi nted as Arbitrator on 22.8.2005 and the same was

conmuni cat ed and received by the appell ant through courier on
26.8.2005. Therefore, it was subnmtted before the H gh Court that
since the appointnent of ‘Arbitrator has been nade after the filing of
the petition by the appellant before the High Court, the Director
(Marketing) ceased to have any right to appoint any Arbitrator after
expiry of thirty days. Therefore, a request was nade that any retired
Judge of the Suprene Court may be appointed as Arbitrator. This

was contested by the respondent by filing a reply. It was pointed out
that the notice dated 21.7.2005 was received by the Director
(Marketing) on 26.7.2005 and a request was nade to the appellant to
supply copy of the arbitration agreenment and ot her corresponding
docunents as he was not aware of the procedure for appointnent of
the Arbitrator. The Director (Marketing) received reply to the
conmuni cati on dated 12.8.2005 on 16. 8. 2005 whi ch was received
inthe Ofice on 17.8.2005. After receiving the conmunication and al
the materials on 17.8. 2005, the appointing authority appointed Shri
P. S. Bhargava as Arbitrator on 22.8.2005 and a conmuni cati on was

sent to the appellant through courier which was received by himon
26.8.2005. It was also pointed out after receipt of the reply to the
conmuni cati on dated 12.8.2005 on16.8.2005, 19th, 20th & 21st

August, 2005 Ofice remmined closed on account of Rakshya

Bandhan and weekly holidays. The Director (Marketing) sent reply

on 22.8.2005 appointing Shri P.S. Bhargava as Arbitrator. It was al so
poi nted out that the whole action was done with urgency and there
was no delay on the part of the Adm nistration.

Learned Single Judge after examining the matter came to the
conclusion that it cannot be said that the appointing authority did not
act with due dispatch. Learned Single Judge al so held that as per the
terns of the agreenent in question with regard to i ndependence and
objectivity of the arbitrator can be exam ned-in view of the agreenent
and it was observed that this question can be raised before the
arbitrator and even if they fail, it can be agitated under Section 34 of
the Act. However, |earned Single Judge concluded that the situation
had not arisen to invoke the provisions of Section 11(6) of the Act at
present and consequently, dism ssed the petition. Aggrieved agai nst
the i npugned order dated 18.1.2006, the present appeal was fil ed.

We have heard Shri Soli J. Sorabjee, |earned Senior counse
for the appellant, and Shri Sudhir Chandra, |earned senior counsel for
the respondent, and perused the records. Though the application
noved by the appellant under Section 11 of the Act was of course
very confusing as it also mentioned Section 11(5) as well as Section
11(6) of the Act, in fact the application under Sectioon 11(5) of the Act
was not naintainable. Be that as it may, |earned Single Judge
proceeded on the basis of treating this application under Section
11(6) of the Act. This may be bona fide error. M. Sorabjee, |earned
Seni or Counsel for the appellant, strenuously urged that after expiry
of period of thirty days, the respondent has lost the right to appoint
Arbitrator under C ause 91 of the agreenent and in support thereof,
invited our attention to the foll owi ng decisions of this Court.

i) (2000) 8 scCC 151

[Datar Switchgears Ltd. v. Tata Finance Ltd & Anr.]

ii) (2006) 2 SCC 638
[Punj Lloyd Ltd. v. Petronet MHB Ltd.]
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iii) (2006) 8 SCC 279
[BSNL & Os. v. Subash Chandra Kanchan & Anr.]

i V) (2006) 2 SCC 628
[Shin Satellite Public Co.Ltd. v. Jain Studios Ltd.]

V) 2006 (12) SCALE 144
[Union of India & Anr. v. Ms.V.S. Engineering (P) Ltd.]

Qur attention was also invited to a Full Bench decision of the Delh
Hi gh Court in J.V. v. Union of India & Os. decided on 31.8.2006 and
a decision of the Calcutta Hi gh Court in Geat Eastern Shipping Co.
Ltd. v. Board of Trustees for the Port of Calcutta [2005 (1) Arb. LR
389].

Before we deal with each case cited above, it may be rel evant
to deal with scope of Section 11 of the Act. A person of any
nationality may be appointed as Arbitrator, unless otherw se agreed
bet ween the parties. Sub-section (2) of Section 11 says that subject
to sub-section (6), the parties are free to agree on a procedure for
appoi nting the arbitrator or arbitrators. Sub-section (3) provides that
failing any agreenent referred to in- sub-section (2), one arbitrator can
be appoi nted by each party and the two arbitrators so appoi nted shal
appoint the third arbitrator who shall act as the presiding arbitrator.
Sub-section (4) says that in case a party fails to nake appoi nt nent
within thirty days ' fromthe date of receipt of the request to do so from
the other party, or that the two appointed arbitrators fail to nom nate
the third arbitrator within thirty days fromthe date of their
appoi nt nent, the appoi ntnment shall be nade by the Chief Justice or
by any person or institution designated by him Sub-section (5) says
failing any agreenent referred to in sub-section (2), in an arbitration
with a sole arbitrator, if the parties fail to agree on the arbitrator within
thirty days fromreceipt of a request by one party fromthe other party
to so agree the appointnment shall be nade, upon request of a party,
by the Chief Justice or any person-or institution designated by him
Therefore, the concept of thirty days is there in Sub-sections (4) &
(5). This is in the event of the parties did not come to appoint
arbitrator or the two nomnated arbitrators fail to agree within thirty
days for appointnent of third arbitrator, application /can be noved
under Section 11(5) of the Act to the Chief Justice for appointnent of
arbitrator. But in sub-section (6), where, the procedure has already
been agreed upon by the parties, as in the present case, and in that
event, if a party fails to act as required under that procedure or the
parties, or the two appointed arbitrators, fail to reach an agreenent
expected of themunder that procedure or a person, -including an
institution, fails to performany function entrusted to himor it under
that procedure, a party may in that event, request the Chief Justice
or a person or an institution designated by himto make necessary
nmeasures, unless the agreenent on the appoi ntnent procedure
provi des other neans for appointnment of arbitrator. Therefore, so far
as the period of thirty days is concerned, it is not nmentioned in Sub-
section (6). The period of limtation is only provided under sub-
sections (4) & (5) of Section 11. As such, as per the statute, the
period of limtation of thirty days cannot be invoked under sub-section
(6) of Section 11 of the Act. 1In this context, their Lordships in Datar
Swi tchgears Ltd. (supra) did not permt to count 30 days as such in
sub-section (6). W cannot do any better than to reproduce
par agraphs 19, 20 & 21 of the judgnment in that case.

"19. So far as cases falling under Section 11(6)

are concerned- such as the one before us \026 no tine
[imt has been prescribed under the Act, whereas a
peri od of 30 days has been prescribed under Section
11(4) and Section 11(5) of the Act. In our view,
therefore, so far as Section 11(6) is concerned, if one
party demands the opposite party to appoint an
arbitrator and the opposite party does not make an
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appoi ntnent within 30 days of the denand, the right

to appoi ntment does not get automatically forfeited
after expiry of 30 days. |If the opposite party makes
an appoi ntnment even after 30 days of the denand,

but before the first party has noved the court under
Section 11, that would be sufficient. In other words,
in cases arising under Section 11(6), if the opposite
party has not nmade an appoi ntnment within 30 days of
denmand, the right to nmake appoi ntnent is not

forfeited but continues, but an appointnent has to be
made before the former files application under

Section 11 seeking appointment of an arbitrator. Only
then the right of the opposite party ceases. W do
not, therefore, agree with the observation in the
above judgnents that if the appointnent is not made
within 30 days of denand, the right to appoint an
arbitrator under Section 11(6) is forfeited.

20. I'n the present case the respondent nmade the
appoi nt nent before the appellant filed the application
under Section 11(6) though it was beyond 30 days
fromthe date of demand. In our view, the

appoi ntnent of the arbitrator by the respondent is
valid and it cannot be said that the right was forfeited
after expiry of 30 days fromthe date of denand

21. We need not deci de whether for purposes of sub-
sections (4) and (5) /of Section, which expressly
prescri be 30 days, the period of 30 days is

mandatory or not."

The observati ons nmade by their Lordships are very clear and

Their Lordshi ps negatived the contention that 30 days should not be
read in sub-section (6) of Section 11 of the Act if the opposite party
has not nmade an appoi ntnent within 30 days of demand, the right to

make appointment is not forfeited  but continues. Their Lordships in
par agraph 20 have al so very categorically held that in the present

case the respondent nade the appoi ntnment before the appellant filed

the appllication under section 11(6), though it was beyond 30 days
fromthe date of demand, the appointnment of the arbitrator by the
respondent was valid and it cannot be said that the right was forfeited
after expiry of 30 days fromthe date of demand. Their Lordships

were also very clear in their mnd in paragraph 21 and observed, "we
need not decide whether for purpose of sub-sections (4) and (5) of
Section 11, which expressly prescribe 30 days, the period of 30 days

is mandatory or not. " W are only concerned with readi ng of 30 days
wi thin sub-section (6) of Section 11. So far as the period of 30 days
with regard to Section 11(6) is concerned, there is no nmanner of

doubt that their Lordships had not invoked 30 days as nandatory

period under Section 11(6) and beyond that it cannot be invoked by

the appointing authority. Therefore, it is totally msnoner to read 30
days in Section 11(6) of the Act, though Shri Sorabjee, |earned senior
counsel appearing for the appellant tried to enphasize that the
decision in Datar has been affirmed by a three Judge Bench and
therefore, 30 days should be read in Section 11(6) of the Act /is also
not correct.

In the case of Punj Lloyd Ltd. (Supra), Their Lordshi ps-only
quot ed paragraph 19 in part and not in full. Full paragraph 19 of the
judgrment in Datar (supra) has been reproduced above. |In fact
subsequent observation of their Lordships, "W do not, therefore,
agree with the observation in the above judgments that if the
appoi ntnent is not made within 30 days of demand, the right to

appoint an arbitrator wunder Section 11(6) is forfeited", this portion of

order was not reproduced. Therefore, it is not a case that the

deci si on given by two Judge Bench in Datar (supra) has been

reaffirmed and this is binding on us. W regret to say this is not
correct. In the case of Punj Llyod Ltd. Their Lordships only set aside
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the order and remtted the matter back to the Hi gh Court for
appoi ntnent of arbitrator by the Chief Justice. But the ratio |laid down
in Datar (supra) holds good and it is not negatived, the period of 30
days cannot be read in Section 11(6) of the Act. The relevant portion
of Punj Lloyd s case (supra) reads as under: -
"Havi ng heard the | earned counsel for the parties, we
are satisfied that the appeal deserves to be all owed.
The | earned counsel for the appellant has pl aced
reliance on the law laid down by this Court in the
case of Datar Switchgears Ltd. v. Tata Finance Ltd.
(SCC p. 158, para 19) wherein this Court has held as
under :
"So far as Section 11(6) is concerned, if
one party denands the opposite party to appoint
an arbitrator and the opposite party does not
make an appoi ntnent within-30 days of the
demand, the right to appointnent does not get
automatically forfeited after expiry of 30 days. If
the opposite party makes an appoi nt nent even
after 30 ‘days of the denmand, but before the first
party has noved the court under Section 11
that would be sufficient. In other words, in cases
ari sing under Section11(6), if the opposite party
has not nade an appointnment w thin 30 days of
demand, the right to nmake appoi ntnent is not
forfeited but continues, but an appoi ntnent has
to be made before the forner files application
under Section 11 seeki ng appoi ntment of an
arbitrator. Only then the right of the opposite
party ceases."

The /aforesaid quotation would clearly reveal that the crucia
words in paragraph 5 were not quoted in the aforesaid case which
has been reproduced above.

Qur attention was also invited to a decision of this Court in the
case of Union of India v. Popular Construction Co. [(2001) 8 SCC
470]. This was in relation to Section 34(3) of the 'Act. This'is with
regard to the period of linmtation for noving the Court under Section
34 of the Act for setting aside the award i.e. the period of ‘limtation
was prescribed in Section 34 itself. Therefore, Section 5 of the
Limtation Act was not nade applicable. This is not the case before
us in the present controversy.

Qur attention was also invited to a decision of this Court in the
case of The State of Uttar Pradesh & Ors. v. Babu Ram Upadhya
[(1961) 2 SCR 679]. In that case, their Lordships have dealt wi'th the
interpretation of the statute and they have referred to "Statute Law'
by Craies and "The Interpretation of Statutes"” by Maxwell. Their
Lordshi ps have quoted a passage from Maxwel | which reads as
under :

"On the other hand, where the prescriptions of a
statute relate to the performance of a public duty and
where the invalidation of acts done in neglect of them
woul d work serious general inconvenience or

i njustice to persons who have no control over those
entrusted with the duty w thout pronoting the

essential aims of the |egislature, such prescriptions
seemto be generally understood as nere

instructions for the guidance and government of

those on whomthe duty is inposed, or, in other

words, as directory only. The neglect of them may be
penal , indeed, but it does not affect the validity of the
act done in disregard of them"
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This observation, so far as this case is concerned, has no rel evance
as we have al ready nmentioned above that the period of 30 days

cannot be read in Sub-section (6) of Section 11 of the Act as the
statute does not permit it. Therefore, this case does not help the case
of the appellant in any manner.

Qur attention was invited to a Full Bench decision of the High

Court of Delhi [J.V. v. Union of India & Os. decided on 31.8.2006]
and a decision of the Calcutta H gh Court in Great Eastern Shipping
Co.Ltd. (supra). Both these decisions are in total ignorance of the
law laid down by this Court in Datar (supra). Therefore, they cannot
hol d good. W again reenphasi ze that in paragraphs 19, 20 & 21

Their Lordshi ps have clearly negatived the subm ssion that period of
30 days cannot be read in sub-section (6) of Section 11 of the Act.

Qur attention was also invited to a decision of this Court in Shin
Satellite Public Co.Ltd: v. Jain Studios Ltd. [(2006) 2 SCC 628]. This
deci si on was gi ven by Hon’ ble C K. Thakker, J. in chanbers. There

al so, no such viewhas been taken by |earned Judge that the period

of 30 days should be read in sub-section (6) of Section 11 of the Act.
Qur attention was al'so invited to a decision of this Court in BSNL &
O's. v. Subash Chandra Kanchan & Anr. [(2006) 8 SCC 279]. There

al so, the question was whether the appellant was consenting party to
appoi ntnent of arbitrator or not. Appointnent of arbitrator was nade
by the High Court with the consent of parties which was subsequently
sought to be revoked on the ground that no instruction in that behalf
was given. But that contention was negatived by the Court and there
al so, the question of appointnent of arbitrator within the period of 30
days was not decided. In this connection a reference nay al so be

made to a decision of this Court in the case of Union of India & Anr. v.
M P. Gupta [(2004) 10 SCC 504]. In that case, arbitrator was

appoi nted by the H gh Court directly a Judge of the H gh Court

because no arbitrator was appointed by the Railway Authorities as

per Clause 64 of their agreenent. Their Lordships after considering
the matter observed that the appointnent of arbitrator by the Hi gh
Court under Section 20 of the Arbitration Act, 1940 cannot be upheld
in view of Cl ause 64 of the agreenent because as per C ause 64 of

the agreement, two arbitrators have to be appointed who shoul d be
gazetted railway officers. Therefore, as per the terns of the
agreenment their Lordships held that the appointnment of arbitrator by
the H gh Court was not correct and set aside the order and directed
the Railways to appoint arbitrators within 30 days.” Simlar issue
cane up before this Court in Union of India & Anr.-v. Ms. V.S

Engi neering Pvt. Ltd. [2006 (12) SCALE 144]. This Court after
considering the decision in Union of India & Anr. v. M P. Gupta

[ (2004) 10 SCC 504] and Datar Switchgears Ltd. (supra) directed that
as per Clauses 63 & 64 of the General C auses of the Contract, only
two gazetted officers of the railways have to be appointed as
arbitrators. However, it was observed that failure on the part of the
Department to take a decision for appointnent of arbitrators would

not defeat the right of the party to approach the H gh Court for

appoi ntnent of arbitrator. Direction was given to the Departnent for
appoi ntnent of arbitrators within 30 days.

It may al so not be out of place to nmention that we are aware of

the Departmental |ethargy in naking appointment of arbitrators in
terms of the arbitration clause. Therefore, mandanus can be i ssued

by the Courts in exercise of powers under Section 11(6) of the Act but
the demand should be in the event of failure by the authorities to
appoint arbitrators within the reasonable tine. Courts are not

powerl ess to issue mandamus to the authorities to appoint arbitrators
as far as possible as per the arbitration clause. But in |arge nunmber
of cases if it is found that it would not be conducive in the interest of
parties or for any other reasons to be recorded in witing, choice can
go beyond the designated persons or institutions in appropriate

cases. But it should nornmally be adhered to the ternms of arbitration
cl ause & appoint the arbitrator/arbitrators naned therein except in
exceptional cases for reasons to be recorded or where both parties
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agree for common nane.

In the present case, in fact the appellant’s denand was to get

sonme retired Judge of the Suprenme Court to be appointed as

arbitrator on the ground that if any person nomnated in the arbitration
clause is appointed, then it may suffer frombias or the arbitrator may
not be inpartial or independent in taking decision. Once a party has
entered into an agreenent with eyes wide open it cannot wiggle out

of the situation that if any person of the respondent-BPCL is
appointed as arbitrator he will not be inmpartial or objective.
However, if the appellant feels that the arbitrator has not acted

i ndependently or inpartially, or he has suffered fromany bias, it wll
al ways be open to the party to nmake an application under Section 34

of the Act to set aside the award on the ground that arbitrator acted
with bias or nalice in law or fact.

In view of our above discussion, we find no reason to interfere

with the order passed by the |learned Single Judge of the Hi gh Court

of Delhi in Arbitration Petition No.181 of 2005. The arbitrator has

al ready been appointed. He should proceed in the matter and deci de
the di spute expeditiously. Consequently, the appeal is disnssed

with no order as to costs.




