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Central Bureau of Investigation (in short "CBI') questions

legality of the judgnent rendered by a learned Single Judge of
the Raj asthan Hi gh Court, Jaipur Bench. ~Respondent No.1, a
menber of Indian Administrative Service filed a petition under
Section 482 of the Code of Criminal Procedure, 1973 (in short
"the Code’) for quashing the FIRTegistered by the appellant

al | egi ng comm ssi on of offences puni shabl e under Sections
120B, 167, 168, 177A of the Indian Penal Code, 1860 (in short
"IPC) and Sections 13(2) and 13(1) of the Prevention of
Corruption Act, 1988 (in short 'PC-Act’). The only ground on
whi ch the respondent no.1 prayed for quashing the FIR is that
the CBlI had no jurisdiction to register the FIR under the Delh
Speci al Police Establishnment Act, (1946 (in short the "Act’). FIR
was registered by Shri Rajiv Sharma, Superintendent of Police,
Jai pur at the Police Station, CBI on the information received
through some sources as in regard to certain advertisenments

i nvol ving crimnal conspiracy resulting in the conm ssion of
of f ences noted above.

Respondent no.1 filed the petition before the Hi gh Court
guestioning legality of the proceedings.

Wth reference to Sections 3, 5 and 6 of the Act, the
respondent no.1 took the stand that the CBI had no

jurisdiction to register the case. In substance the stands were:

(a) consent necessary by the concerned State for operation of
the Act had been withdrawn as is evident fromthe letter dated
26.6. 1999 of the Special Oficer (Hone), Secretary,

Department in response to the letter dated 21.11.1989 witten
by the Governnent of India, Departnent of Personnel and
Training, New Del hi. (b) consent of the State Governnent

whi ch was given in 1956 was extended in 1989 after the PC

Act was pronul gated but subsequently the State Governnent

had not considered it appropriate to accord consent to extend
some provisions of the Act to the whole of the State of

Raj ast han, (c) though the consent had been given by the State
of Rajasthan in 1956 and extended in 1989, sane did not

relate to any particular officer to act in terms of the Act and,
therefore, the FIR as | odged had no validity in the eye of |aw
The Hi gh Court accepted the stands. It held that the consent
was earlier given in 1956 and extended in 1989 after the Act
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was enacted. The sane becane inoperative after the State
CGovernment refused to accord consent for extending the sane
provi sions of the Act to the whole of Rajasthan. It was al so
held that for the authorized officers to function under the Act
it was necessary that the officers were required to be
individually notified and a general notification would not
suffice.

In support of the appeal, |earned counsel for the
appel | ant submitted that the Hi gh Court has conmitted patent
errors in law First, prayer of the respondent no.1 coul d not
have been adjudicated in a petition instituted under Section
482 of the Code. Secondly, the Hi gh Court has |ost sight of the
fact that the notification issued under Section 5 of the Act had
not been rescinded or revoked at any point of time. Further an
i nter departnental communication has been treated as a
notification to hold that the State Governnent had not
extended the notification. The authority of the person who
wote that |etter has not been established. In any event, the
sane cannot-be treated to be one covered under Article 166 of
the Constitution of India, 1950 (in short 'the Constitution').
Thirdly, there was no specific order required in respect of each
of ficer as has been held in various decision of this Court.

In response, |earned counsel for the respondent no.1
submitted that when the proceeding itself was void ab initio
the H gh Court was justified in quashing the FIR Further
there is no material on record to show that the consent which
was given in 1956 and extended in 1989 was intended to be
conti nued.

The rival contentions need careful consideration
Exerci se of power under Section 482 of the Code in a
case of this nature is the exception and not the rule. The
Section does not confer any new powers on the Hi gh Court. It
only saves the inherent power whichthe Court possessed
bef ore the enactnment of the Code. (It envisages three
ci rcunst ances under which the inherent jurisdiction may be
exercised, nanmely, (i) to give effect to an order under the Code,
(ii) to prevent abuse of the process of court, and (iii) to
ot herwi se secure the ends of justice. |t is neither possible nor
desirable to |lay down any inflexible rule which wuld govern
the exercise of inherent jurisdiction. No |egislative enactnent
dealing with procedure can provide for all cases that nay
possi bly arise. Courts, therefore, have inherent powers apart
from express provisions of | aw which are necessary for proper
di scharge of functions and duties inposed upon them by | aw
That is the doctrine which finds expression in the section
whi ch nerely recogni zes and preserves i nherent powers of the
H gh Courts. All courts, whether civil or crimnal possess, in
the absence of any express provision, as inherent in their
constitution, all such powers as are necessary to do the right
and to undo a wong in course of adm nistration of justice on
the principle "quando lex aliquid alicui concedit, concedere
videtur et id sine quo res ipsae esse non potest" (when the | aw
gives a person anything it gives himthat wi thout which it
cannot exist). Wile exercising powers under the section, the
court does not function as a court of appeal or revision
I nherent jurisdiction under the section though wi de has to be
exerci sed sparingly, carefully and with caution and only when
such exercise is justified by the tests specifically laid down in
the section itself. It is to be exercised ex debito justitiae to do
real and substantial justice for the adninistration of which
al one courts exist. Authority of the court exists for
advancenent of justice and if any attenpt is made to abuse
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that authority so as to produce injustice, the court has power
to prevent abuse. It would be an abuse of process of the court
to allow any action which would result in injustice and prevent
promotion of justice. In exercise of the powers court would be
justified to quash any proceeding if it finds that
initiation/continuance of it anmounts to abuse of the process of
court or quashing of these proceedi ngs woul d ot herw se serve
the ends of justice. Wen no offence is disclosed by the
conplaint, the court nmay exani ne the question of fact. Wen a
conplaint is sought to be quashed, it is permissible to | ook
into the materials to assess what the conpl ai nant has al |l eged
and whet her any offence is made out even if the allegations are
accepted in toto.

In R P. Kapur v. State of Punjab (AIR 1960 SC 866) this

Court sunmmari zed sone categories of cases where inherent

power can and shoul d be exercised to quash the proceedings.

(i) where it manifestly appears that there is a

| egal bar against the-institution or continuance

e.g. want ‘of sanction;

(ii) where the allegations in the first

information report or conplaint taken at its

face val ue and accepted - in their entirety do not

constitute the offence all eged;

(iii) where the all egations constitute an offence,

but there is no | egal evidence adduced or the

evi dence adduced clearly or manifestly fails to

prove the charge

In dealing with the |ast case, it is inportant to bear in

m nd the distinction between a case where there is no | ega

evi dence or where there is evidence which is clearly

inconsi stent with the accusati ons nmade, ‘and a case where
there is | egal evidence which, on appreciation, may or nay not
support the accusations. Wen exercising jurisdiction under
Section 482 of the Code, the H gh Court would not ordinarily
enbar k upon an enquiry whether the evidence in question is
reliable or not or whether on a reasonabl e appreciation of it
accusation woul d not be sustained. That is the function of the
trial Judge. Judicial process should not be an instrunent of
oppression, or, needl ess harassnent. Court shoul d be
circunspect and judicious in exercising discretion and should
take all relevant facts and circunstances into consideration
before issuing process, lest it would be an instrunment in the
hands of a private conplainant to unleash vendetta to harass
any person needlessly. At the sanme tinme the section is not an
i nstrument handed over to an accused to short-circuit a
prosecution and bring about its sudden death. The scope of
exerci se of power under Section 482 of the Code and the
categories of cases where the High Court nay exercise its
power under it relating to cognizable offences to prevent abuse
of process of any court or otherwi se to secure the ends of
justice were set out in sone detail by this Court in State of
Haryana v. Bhajan Lal (1992 Supp (1) 335). A note of caution
was, however, added that the power should be exercised
sparingly and that too in rarest of rare cases. The illustrative
categories indicated by this Court are as follows:

"(1) Where the allegations made in the first

i nformati on report or the conplaint, even if

they are taken at their face value and accepted

intheir entirety do not prinma facie constitute

any offence or nake out a case against the

accused.

(2) Where the allegations in the first

i nformati on report and other materials, if any,

acconpanyi ng the FIR do not disclose a
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cogni zabl e offence, justifying an investigation
by police officers under Section 156(1) of the
Code except under an order of a Magistrate
within the purview of Section 155(2) of the
Code.

(3) Where the uncontroverted all egati ons nade
in the FIR or conplaint and the evidence
collected in support of the sane do not

di scl ose the conmi ssion of any offence and

make out a case agai nst the accused.

(4) Were the allegations in the FIR do not
constitute a cogni zabl e of fence but constitute
only a non-cogni zabl e of fence, no investigation
is permtted by a police officer without an
order of a Magistrate as contenpl ated under
Section 155(2) of the Code.

(5) Were the allegations made in the FIR or
conpl ai.nt ~are so absurd and inherently

i mpr obabl e on-the basis of which no prudent
person can ever reach a just conclusion that
there is sufficient ground for proceeding

agai nst the accused.

(6) Where there is an-express | egal bar
engrafted in any of ‘the provisions of the Code
or the Act concerned (under which a crinmna
proceeding is instituted) to the institution and
conti nuance of the proceedi ngs and/ or where
there is a specific provision in the Code or Act
concerned, providing efficacious redress for the
grievance of the aggrieved party.

(7) Wiere a crimnal proceeding is manifestly
attended with nala fide and/or where the
proceeding is nmaliciously instituted with an
ulterior motive for weaki ng vengeance on the
accused and with a view to spite himdue to
private and personal grudge."

As not ed above, the powers possessed by the Hi gh Court

under Section 482 of the Code are very wi de and the very

pl eni tude of the power requires great caution-in its exercise.
Court must be careful to see that its decision in-exercise of
this power is based on sound principles. The inherent power
shoul d not be exercised to stifle a legitimte prosecution. The
Hi gh Court being the highest court of a State should nornally
refrain fromgiving a prima facie decision in a case where the
entire facts are inconplete and hazy, nore so when the

evi dence has not been coll ected and produced before the Court
and the issues involved, whether factual or |egal, are of
magni t ude and cannot be seen in their true perspective

wi thout sufficient material. O course, no hard-and-fast rule
can be laid down in regard to cases in which the High Court
will exercise its extraordinary jurisdiction of quashing the
proceedi ng at any stage. (See: Janata Dal v. H S. Chowdhary
(1992 (4) SCC 305), and Raghubir Saran (Dr.) v. State of Bihar
(AIR 1964 SC 1). It would not be proper for the H gh Court to
anal yse the case of the conplainant in the |light of al
probabilities in order to determ ne whether a conviction would
be sustai nable and on such premi ses arrive at a concl usion
that the proceedings are to be quashed. It would be erroneous
to assess the material before it and conclude that the
conpl ai nt cannot be proceeded with. In a proceedi ng

instituted on conplaint, exercise of the inherent powers to
gquash the proceedings is called for only in a case where the
conpl ai nt does not disclose any offence or is frivol ous,
vexatious or oppressive. |If the allegations set out in the
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conpl aint do not constitute the offence of which cognizance

has been taken by the Magistrate, it is open to the H gh Court
to quash the same in exercise of the inherent powers under
Section 482 of the Code. It is not, however, necessary that
there shoul d be neticul ous analysis of the case before the tria
to find out whether the case would end in conviction or
acquittal. The conplaint has to be read as a whole. If it
appears that on consideration of the allegations in the |ight of
the statenment nmade on oath of the conplainant that the

i ngredi ents of the offence or offences are disclosed and there is
no material to show that the conplaint is mala fide, frivol ous
or vexatious, in that event there would be no justification for
interference by the Hi gh Court. Wen an information is | odged
at the police station and an offence is registered, then the
mal a fides of the informant woul d be of secondary inportance.

It is the material collected during the investigation and
evidence led in court which decides the fate of the accused
person. The all egati ons of mala fides against the informant are
of no consequence and cannot by thensel ves be the basis for
guashi ng the proceedi ngs. (See: Dhanal akshnmi v. R Prasanna
Kumar (1990 Supp SCC 686), State of Bihar v. P. P. Sharma

(AR 1996 SC 309), Rupan Deol Bajaj v. Kanwar Pal Singh G|
(1995 (6) SCC 194), State of Kerala v. O C. Kuttan (AR 1999
SC 1044), State of U P. v. O P. Sharma (1996 (7) SCC 705),
Rashm Kumar v. Mahesh Kumar Bhada (1997 (2) SCC 397),

Satvi nder Kaur v. State (Govt. of NCT of Delhi) (AIR 1996 SC
2983), Rajesh Bajaj v. State NCT of Del hi (1999 (3) SCC 259)
and in State of Karnataka v. M- Devendrappa and Anot her
(2002 (3) ScCC 89).

Comng to the question as to whether specific order in
respect of each of the officer, the position is no |onger res
integra. In Central Burea of Investigation v. State of Rajasthan
and Ors. (1996 (9) SCC 735) it was hel'd as foll ows:

"21. On a careful consideration of the facts
and circunstances of the case and

subm ssi ons made by the | earned Counsel for

the parties, it appears to us that under Section
3 of DSPE Act, the Central Governnent nay,

by notification, specify the offences which are
to be investigated by the nenbers of DSPE. |t
is not disputed that notification under Section
3 of DSPE Act has been issued by the Central
Gover nent speci fying the of fences under

FERA to be investigated by the nenbers of

DSPE. It is also not in dispute that a
notification dated Cctober 26, 1977 by the
CGovernment of India, Mnistry of Home Affairs,
Department of Personnel and Administrative

Ref orms, has been issued in exercise of the
powers conferred by Sub-section (1) of Section
5 read with Section 6 of DSPE Act. By the said
notification the Central Governnent, with
consent of the various State CGovernments as
mentioned in the said notification including
the State Governnent of Rajasthan, has

ext ended the powers and jurisdiction of the
menbers of DSPE, inter alia, to the State of

Raj ast han for the investigation of the offences
specified in the Schedule to the said
notification. In the schedul e under C ause (a),
of f ences puni shabl e under the FERA and

under C ause (b) attenpts, abatenents and
conspiracies in relation to or in connection
with any of fence nmentioned in O ause (a) and
any other offence conmitted in the course of
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the same transaction arising out of the sane
facts have been nentioned.

22. It is, however, to be noted that under
Section 2 of DSPE Act, the Centra

Covernment has been enmpowered to constitute

a special police force to be called the DSPE for
the investigation in any Union Territory of

of fences notified under Section 3. Under
Section 5(1) of DSPE Act the Centra

CGovernment may by order extend to any area
including Railway areas in a State, not being
Union Territory, the powers and jurisdiction of
the nenbers of the DSPE for the investigation
of any of the offences or classes of offences
specified in a notification under Section 3,
Under Section 5(2), when by an order under
Sub-section (1), the powers and jurisdiction of
the menbers of the said police establishnment
are extended to any such area, a nenber

t her eof  nmay, subject to any order which the
Central Covernment may nake in this behalf,

di scharge the functions of a police officer in
that area and shall, while so discharging such
functions, be deenmed to be a nenber of a
police Force of that area and be vested with the
powers, functions and privileges and be
subject to the liabilities of a police officer
bel ongi ng to that police force.

23. It is quite evident that nmenbers of DSPE
are nenbers of special police force constituted
under Section 2 of DSPE Act by the Centra
CGovernment. The question that arises for
decision in this case is whether or not a
nmenber of DSPE, which is also a nenber of
special police force constituted by the Central
Covernment, even if authorised under Section

3 and Section 5 of DSPE Act to investigate in
respect of offences under FERA in a particular
state other than the Union Territory, with the
consent of such State Government, can

i nvestigate the offences for violation of FERA
nore so, when the offence is alleged to have
been commtted outside indian Territory. It wll
be apposite at this stage to refer to the

provi sions of Sections 3, 4 and 5 of FERA:
"Section 3: Casses of Oficers of

Enf or cenent -

There shall be the follow ng classes of

of ficers of Enforcenent, nanely:

(a) Directors of Enforcenent:

(b) Additional Directors of Enforcenent;

(c) Deputy Directors of Enforcenent;

(d) Assistant Directors of Enforcemnent;

(e) Such other class of officers of

Enf orcenent as nmay be appointed for the
purposes of this Act.

Section 4 - Appointnment and powers of

of ficers of enforcenent:

(1) The Central Governnent may appoi nt

such persons as it thinks fit to be officers

of enforcenent.

(2) Wthout prejudice to the provisions of
Sub-section (1), the Central Governnent

may aut horise a Director of Enforcenent

or an Additional Director of Enforcenent
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or a Deputy Director of Enforcement or

an Assistant Director of Enforcement to
appoi nt officers of Enforcenent bel owthe

rank of an Assistant Director of

Enf or cenent .

(3) Subject to such conditions and

[imtations as the Central Government

may i npose, an officer of Enforcenent

nmay exerci se the powers and di scharged

the duties conferred or inposed on him

under this Act.

Section 5 - Entrustnment of functions of
Director or other officer of Enforcenent:

The Central Government may, by order

and subject to such conditions and

limtations as it thinks fit to inpose,

aut hori se any officer of custons or any
Central Excise Oficer or any police officer
or any other officer of the Central

Government or a State Governnent to

exerci se such of the powers and

di scharge such of the duties of the

Director of Enforcement or any other

of ficer of Enforcement under this Act as

may be specified in the order.

27. In our view, such notifications under
Sections 3 and 5 of DSPE Act are necessary for
the purpose of exercising powers by a nmenber
of DSPE in respect of offence or offences and in
respect of areas outside the Union Territory. It
may however be noted here that by a general
notification, nmenbers of DSPE may be

aut hori sed to exercise power of investigation in
respect of offence or offences and in areas as
specified in the notification under Sections 3
and 5. As already indicated, although officers
of Enforcenent Directorate are clothed with
the powers and duties to enforce

i mpl ement ation of the provisions of FERA the
Central Covernnent has been authorised to

i mpose on other officers including a police

of ficer, power and authority to discharge such
of the duties and functions as may be specified
by it. It is nobody's case that any notification
has been issued under FERA authorising the
menber of DSPE to di scharge the duties and
functions of an officer of Enforcenent
Directorate. In our view, in the absence of
such notification under FERA, a nmenber of

DSPE, despite the aforesaid notifications
under Sections 3 and 5 of DSPE Act, cannot be
held to be an officer under FERA and therefore
is not conmpetent to investigate into the

of fences under FERA.™

Nearly four decades back the position was succinctly
stated by this Court in Major E.G Barsay v. State of Bonbay
(AIR 1961 SC 1762) at para 29 as foll ows:

"It was contended before the Hi gh Court and it
was repeated before us that the consent

shoul d have been given to every individua
menber of the Special Police Establishnent

and that a general consent would not be good
consent. W do not see any force in this
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argunent. Under s. 6 of the Del hi Specia

Pol i ce Establishnent Act, no menber of the

sai d Establishnent can exercise powers and
jurisdiction in any area in a State wi thout the
consent of the Government of that State. That
section does not |lay down that every nenber

of the said Establishment should be

specifically authorized to exercise jurisdiction
in that area, though the State Government can

do so. When a State Governnent can authorize

a single officer to exercise the said jurisdiction,
we do not see any |legal objection why it could
not authorize the entire force operating in that
area belonging to that Establishment to make
such investigation. The authorization filed in
this case sufficiently conplies with the
provisions of s. 6-of the Del hi- Special Police
Est abl i shment Act, 1946, and there are no

nmerits in this contention."

Conming to the pivotal stand of respondent no.1, as has
been rightly submitted by | eaned counsel for the appell ant,
there is no notification revoking the earlier notification. The
letter on which great enphasis has been laid by the
respondent no.1 and highlighted by the High Court, the
authority to wite the letter has not been indicated. It has also
not been established that the person was authorized to take a
decision. In any event, the same does not meet requirenments
of Article 166 of the Constitution. The letter i's not even
conceptual ly a notification. H gh Court was, therefore, not
justified in holding that there was a notification rescinding
earlier notification

The Hi gh Court was not justifiedin quashing the
proceedings instituted on the basis of the FIR | odged. The
i mpugned judgment of the High Court is set aside. The appea
is allowed.




