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These appeal s by grant of special leave are directed
agai nst the judgnent of Kerala Hi gh Court dated 6th April,
2001. The appel l ant approached the High Court of Keral a
claimng that it would be entitled to the concessional tariff
under the policy of the Government and approved by the
Board even though the actual commrercial production of the
appel lant’s factory started in 1998. The H gh Court in the
i mpugned judgnent accepted the stand of the State
CGovernment that in order to be eligible to get the
concessional tariff under the policy in question, commercia
producti on nust have started by 31st Decenber, 1996 and
since admttedly, the appellant didnot have the conmercia
production by that date the incentive of concessional tariff
woul d not be avail able. The question for consideration in
these appeals, therefore, is whether an industrial unit which
has set up the industry being |ured by policy decision of the
CGovernment can still claimthe benefit of the concessional
tariff under the policy notw thstanding the fact that there has
been del ay in production, such delay being attributable to the
i naction on the part of the Board in providing the necessary
el ectric connection

The Government of Kerala in the Industry department,
i ssued GO(Ms5) dated 21.5.90, indicating therein that the
power connection will be given on conpletion of any project
irrespective of whether a general power cut is in force or not.
It had al so been stated therein that the new units comrenci ng
i ndustrial production will be exenpted from power cut for a
period of 5 years fromthe date of comrercial production. In
February, 1992, the governnent came out with industria
policy offering concessional rate of tariff and electricity duty
to new industries for a period of five years fromthe date of
conmer ci al production, if the producti on comences
between 1.1.92 and 31.12.96. The Kerala State Electricity
Board adopted the aforesaid policy decision for
i mpl enentation and in its order dated 27th of March, 1992,
reiterated that the concessional tariff as indicated in industria
policy resolution, would be available if the commercia
production is nmade between 1.1.92 and 31.12.96. The
appel l ant industry was issued the registration certificate by
the District Industries Centre, on 27.12.1993. 1In April
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1994, government issued another GOQ(MS), confirmng that

the industries registered prior to 31.12.1993 will continue to
enjoy the tariff concession and exenption from paynent of
electricity duty. The State Electricity Board issued a letter on
7.11.1995 to the appellant industry, allocating power in their
f avour. Inits letter dated 13th March, 1996, the said Keral a
State Electricity Board confirned that the appellant will be
entitled to the tariff concession, as per the policy resolution
of the government. The appellant is stated to have invested a
huge sum of noney in setting up factory for production of
ferro all oys. On 24th of April, 1996, the Secretary to the
CGovernment of Kerala confirmed that the appellant will be
eligible for concessional tariff, if comrercial production
starts before 31.12.1996. In June, 1996, the appellant had
infornmed the Board that it is going ahead with the

i mpl enentati on of the project of manufacturing ferro alloys
and requested for issuance of .demand note to enable the
appel l ant \to pay the charges. On 23rd of August, 1986, the
State Electricity Board inforned the appellant about the

esti mated anobunt on the el ectric connection and further

stated that the demand note will be intimted to the appell ant
at the earliest. On 3rd of August, 1986, news item was
published in Delhi’s Tines of India, showing the Kerala
CGovernment Policy in wel comng the investnent in Keral a.

Bet ween August and Cctober, 1996, the appellant intinated
several authorities of the government as well as the Board,
requesting themto provide power for manufacture of ferro
alloys in appellant’s factory, which was ot herw se ready for
conmi ssioning. But it is only in August, 1997, the Board

i ssued the order, intimating the supply of power to the
appellant’s factory to the extent of 15 MVA at 110 KV.

The Board then took about one year in connecting the sub-
station in the appellant’s factory for supply of power.
Utimately, the Board granted power to the appellant’s

conpany on 22nd Cctober, 1998. In the first week of

Novenber, 1998 the appellant got the Bill fromthe Board at
the regular rate without the benefit of the concessional tariff
as indicated in the Industrial Policy of the Governnent and

al so adopted by the Board. The appellant, therefore,
approached the High Court and the H gh Court by an interim
order directed that the appellant would be demanded the tariff
on the basis of the prevalent rate prior to 1.1.1992. But the
power connection had been cut off on account of non-

paynment of the electricity charges. The Hi gh Court then
passed an order that on paynment of Rs.50 |acs by the
appel l ant, the electric connection would be given by its order
dated 15.12.1999. The Board filed an application for

nodi fication of the aforesaid order and finally on 6.4. 2000,
the H gh Court of Kerala nodified earlier order, denying the
benefit of concessional tariff. The appeal was carried agai nst
the order to the division Bench, wherein the division Bench
directed the Single Judge to dispose of the pending Wit
Petition of the appellant and till the disposal of the Wit
Petition, stayed the order and directed that the appell ant
woul d pay the electricity charges at pre 1.1.1992 rate by its
order dated 23.5.2000. The Wit Petition of the appellant

was di smissed by the | earned Single Judge by order dated
21.12.2000 agai nst which the appellant carried the appeal to
the Division Bench and the Division Bench by the inpugned
order dated 6.4.2001 having dism ssed the appeal, the present
appeal by grant of special |eave has been fil ed.

M. Salve, the | earned senior counsel appearing for the
appel l ants contended that the Government of Keral a
unequi vocally in its policy dated 6th February, 1992 had
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i ndicated that new industrial units will be exenpted for five
years fromthe paynent of enhanced power tariff which cane
into effect on 1.1.92 and this should be available to the units
fromthe date of conmercial production which start

producti on between 1.1.92 and 31.12.1996. This policy was
adopted by the Kerala State Electricity Board which issued
the letter dated 27th of March, 1992, stating therein that the
concessional power tariff and electricity duty to industries
woul d be supplied as a nmeasure of incentive to all the units
who start their comercial production between 1.1.92 to
31.12.1996, irrespective of the day of permanent electric
connection. On 7.11.1995, the Kerala State Electricity Board
intimated to the appellant that in principle sanction of power
had been accorded to the extent of 15 MVA at 110 KV to the
appel lant’s factory prem ses at Pudussery Village and the
power can be avail ed and will be operational wth peak | oad
restrictions only after conm ssioning of 220 KV substation at
Kanj i kode. But notwi t hstandi ng the sane, the Board having
not taken any stepsto see that the power supply is given to
the appellant’s prem ses and it is for such non-supply of
power, the conmercial production being delayed, it will be
un-equi table to deny the concessional tariff flowing fromthe
policy resolution of the governnent. M. Salve contended

that under Section 22 of the Indian Electricity Act, 1910, the
Board is responsible to supply power on the terns and
conditions of the licence and the said Board having all ocated
the power in favour of the appellant on 7.11.95 and thereafter
their being no power connection until 1998, it cannot deny
the benefit flow ng fromthe policy resolution of the
government whi ch was adopted by the Board inits letter

dated 27th of March, 1992. According to M. Salve, the
Board cannot be pernmitted to prevent the benefit of an
incentive policy by its own failure to provide power, which
prevented the appellant from starting comercial production

by 31.12.1996. M. Salve relying upon the judgnent of this
court in Pawan Alloys and Casting Pvt. Ltd., Meerut vs.

U P. State Electricity Board and Ors., (1997) 7 SCC 251
contended that when the appellant was persuaded to set up

the industry being lured by incentive of gettingthe
concessional power tariff for a period of five years, ought not
to be denied that relief on construing the power policy and
literally no such concessional tariff could be granted unless
conmer ci al production starts before 31.12.96.

M. Rohtagi, the | earned Additional Solicitor General
appearing for the State of Kerala as well ‘as on behalf of the
Board, vehemently argued that the | anguage of the policy
i ssued by the CGovernment and adopted by the State
El ectricity Board was unequi vocal and such policy clearly
stipulated that only those units which would start conmercia
producti on between 1.1.92 and 31.12.96 would be entitled to
the concessional tariff indicated in the policy. Since
admttedly the appellant’s manufacturing unit did not start
commer ci al production within the stipul ated period, the
benefit of the concessional tariff under the policy has rightly
been deni ed and the inpugned judgnent does not suffer from
any infirmty. According to M. Rohtagi, even if for certain
| atches on the part of the Board, the appellant may be entitled
to an equitable consideration, but in the matter of incentive
granted under the policy decision by the government, no
manufacturing unit can claimthe benefit, so long as the
conditions precedent of the applicability of policy resolution
have not been satisfied. M. Rohtagi also contended that
there m ght have been sone |atches on the part of the Board
inits failure to provide power connection in time, but the
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sanme is not one-sided and even the appellant hinmself was not
in a position to start comercial production within the
stipulated date. M. Rohtagi also urged that since there has
been no finding of the Division Bench of the Hi gh Court, as
to who was at fault and if so, to what extent on which
equities could be worked out, the matter could be remanded
back to the High Court for re-adjudication. M. Rohtagi
however to the suggestion fromthe Court finally agreed that
the appeal can be disposed of on equitable consideration by
this Court by reducing the period for which concessiona
tariff could be given to the appellant.

On perusal of the industrial policy of the government,

unequi vocal ly indicting that concessional tariff rate would be
given as well as the order of the Electricity Board adopting
the sane, it can be safely held that such concession could be
avai l ed of by the industrial units for a period of five years
fromthe date, commercial production which start such
production in-between 1.1.92 and 31.12.1996. |In this context
the stand of the Board as well as the State CGovernment

cannot be held to be devoid of any substance when

adnmittedly the conmercial production of the appellant’s

unit did not start till 31.12.96. But the question for

consi deration is when the governnment has itself come

forward alluring industrial units to set up their industries and
when under the provisions of the Electricity Act, every
consumer has the right to get the supply of power and in the
case in hand, when power allocation has been nmade in favour

of the appellant as early as in 1995, and yet the same power
coul d not be supplied for such non-supply of power, the
conmer ci al production could not start by 31.12.96, would it

at all be equitable to deny the relief to the appellant by giving
aliteral interpretation to the incentive schene of ‘the
government as adopted by the Board? Qur answer to this
guestion nust be in the negative: There are severa

docunents on record, which were produced before us to

i ndi cate that the appellant has been conmunicating with the
Board, seeking power connection at an early date so that it
woul d be able to start conmmercial production by 31.12.96. In
maki ng such comuni cation, the appellant has been bringing

it to the notice of the Board but for supply, the appellant has
made all other arrangenents to set the production, but yet
there has been inaction on the part of the Board in providing
power to the appellant. M. Rohtagi, appearing for the Board
no doubt brought to our notice a letter fromthe appellant to
the Board and contended that it could not have been possible
for the appellant to start production by 31.12. 96 but we are
unabl e to accept this subm ssion nor are we nmaki ng deeper

probe into the matter. Suffice it to say that the appellant has
been deni ed power supply by the Board in appropriate tine,

whi ch has prevented the appellant fromstarting the

commer ci al production by 31.12.96. This being the position

and having regard to the gamut of the circunstances, starting
fromthe government policy resolution and cul mnating in
setting up of the factory by the appellant in Kerala and
conmensurate the production of ferro alloys, though not by
31.12.96, we are of the considered opinion that granting the
concessional tariff for a period of three years instead of five
years, as indicated in the policy resolution would neet the
ends of justice and we, accordingly, so direct. Be it be stated
that the appellant has been enjoying the concessional tariff on
the basis of interimorders of the court and, therefore, that
shoul d be taken into account and due adjustnent woul d be

made in conputing the period of three years, for which we

are directing for grant of concessional tariff. The inpugned
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j udgrment of the Kerala H gh Court
appeal s are allowed to the extent

is set aside and these
i ndi cat ed above.




