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It is necessary for the courts to have a sensitive approach when dealing
with cases of child rape. The effect of such a crime on the mnd of the child
is likely to be lifelong. A special safeguard has been provided for children in
the Constitution of India in Article 39 which, inter alia, stipulates that the
State shall, in particular, direct its policy towards securing that the tender
age of the children is not abused and the children are given opportunities and
facilities to develop in a healthy manner and in conditions of freedom and
dignity and that the chil dhood and youth are protected agai nst exploitation and
agai nst nmoral and material abandonnment. In the present case, the victimat the
time of occurrence of rape was a child aged eight years. The accused was youth
aged 18 years. The Additional District and Sessions Judge found himguilty for
of fence under Section 376, |ndian Penal Code and inposed rigorous inprisonnment
for seven years and fine of Rs.1,000/- and in default of paynent of fine to
further undergo six nonths’ rigorous inprisonnent. The H gh Court by the
i mpugned judgnent dated 14t h Novenber, 1995 giving to the accused the benefit of
doubt acquitted him The State is in appeal on grant of special |eave.

The house of the accused is quite close to that of the prosecutrix. The
incident of rape is said to have taken place on 19th March, 1989-in a vill age.
The FIR was registered on 20th March, 1989. ' The nedi cal exam nation of the
prosecutrix al so took place on 20th March, 1989. ~The prosecution/to briing hone
the charge agai nst the accused exam ned 14 w tnesses including the parents of
the prosecutrix, her brother, aunt, four doctors, police officials besides the
prosecutrix. The respondent-accused was held guilty of the offence by the tria
court primarily relying upon the testinony of the father of prosecutrix (PW1),
not her (PW2), the prosecutrix (PW5) and Dr. Harsh Chand Jain (PW11).

The testinony of PW2 is that her daughter had gone to the house of Sita
Singh to take therefrombutter mlk. Accused is the son of Sita Singh. Wen
she did not return for a long tine, PW2 went to see her in the said house.
When she went to that house, the door was cl osed which she pressed open. There
she found that her daughter was |ying naked on a cot and the accused was |ying
over him penetrating his penis into her vagina. On seeing this she shouted.
VWer eupon | eavi ng her daughter, the accused ran away. She found her daughter
totally unconscious. She lifted her and brought her back hone. At that tineg,
husband and brother-in-law of PW2 had gone to another village. Her daughter
gai ned consciousness at the tine of sunset. She deposed that Om Prakash, the
respondent, was al one at home. Next day a report was |odged with the police.
She al so deposed in her cross-exam nation that earlier too her daughter used to
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bring butter mlk fromthe house of Sita Singh

PW1, father of the prosecutrix, deposed that he had gone with his brother
to his relatives in village Bateri and cane back in the evening at about 7 o’
cl ock when his wife told himas to what Om Prakash had done to their daughter.
He did not go to the police station at night as there was no neans of conveyance
and reached the police station at 10/11 a.m the next day and | odged the report.
The police station is about 15 kns. away fromtheir village.

PW4 is the wife of brother of PW1. Her testinobny is that she saw PW2 com ng
weepi ng and taking prosecutrix in her lap. She also deposed that her husband
and younger brother-in-law had gone to the relatives in village Bateri on that
date. She has supported the version given by PW?2.

PW5 is the prosecutrix.  Being a child witness, the | earned Additional District
and Sessions Judge before administering her oath asked general questions so as
to satisfy that she is conpetent to answer the questions and take oath. Her
statenment in court was recorded about four years after the date of the incident.
Her depositi on was that she had gone to the house of Om Prakash to bring butter
mlk on that date. At that tinme no other person was at his house. Om Prakash
cl osed the door and asked her to cone inside and he will put butter milk in the
utensil; he incited her and carried her in room took out her under garnents,
inserted cloth in her nmouth and wi dened her both | egs and put his body on her
and penetrated his penis-into her vagina as a result whereof vagina started
bl eedi ng and she becane unconsci ous.

PW11 is Dr. Harsh Chand Jain. H's testinony is that, on 20th March, 1989
he was on duty in General Hospital, Alwar. On the request of the S.H O he
exam ned prosecutrix.  Externally there was no injury on her body but on the
internal parts of both thighs and at the outer part of the left foot there were
signs of blood. For internal exam nation she was referred to Fam |y Incharge
Hospital. The injury report exhibit P8 was in his handwiting. |In Ex.P-8, the
reports of Dr. Pushpa CGupta and Dr. V. P. Agarwal had been incorporated. PW11

stated that "In nmy opinion, the intercourse was done with the girl i.e. the
possibility of doing the intercourse cannot be ruled out". The tip of the
finger in the whole of her uterus was passing easily. PW 11 deposed t hat

"According to the opinion of the l'ady doctor, the opinion of the pathol ogi st and
ny opinion of the exam nation, sonething was penetrated in her vagina."
(Enphasi s has been supplied by us). The only cross-exanination of the witness
was that "The main exam nation report by Doctor Rupa Gupta and Doctor V.P.
Agarwal is not there before me. The sem nal stains were not present on the
clothes. After the sexual contact, the vagina remains in tact."

The aforesaid in brief is the evidence which resulted in judgnent of
conviction by the trial court and acquittal by the H gh Court.

There was delay of nearly 26 hours in lodging the FIR The offence is alleged
to have taken place at about 9 a.m The FIR was registered at about 11.30 a.m
on the next day. It was contended by M. Bachawat, |earned counsel for the
respondent, that this delay had assuned i nportance and was fatal particularly
when the brother of the prosecutrix , nanely, Mam Raj (PW6) was admittedly at
the house. The delay, according to the counsel, has resulted in enbellishnents.
Rel i ance has been placed on the decision in the case of Thulia Kali v. The State
of Tam | Nadu [AIR 1973 SC 501] holding that the first information report in a
crimnal case is extrenely vital and val uabl e pi ece of evidence for the purpose
of corroborating the oral evidence adduced at the trial. The object of
i nsisting upon pronpt |odging of the report to the police in respect of
comm ssion of an offence is to obtain early information regarding the
circunstances in which the crine was committed, the nanes of the actual culprits
and the part played by themas well as the nanmes of eye witnesses present at the
scene of occurrence. Delay in lodging the first information report quite often
results in enmbellishment which is a creature of afterthought. On account of
delay, the report not only gets bereft of the advantage of spontaneity, danger
creeps in of the introduction of col oured version, exaggerated account or
concocted story as a result of deliberation and consultation. There can be no
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di spute about these principles relied upon by M. Bachawat but the real question
in the present case is about the explanation for the delay. It is not at al
unnatural for the famly nmenbers to await the arrival of the elders in the

fam |y when the offence of this nature is commtted before taking a decision to
| odge a report with the police. The reputation and prestige of the fanmly and
the career and life of a young child is involved in such cases. Therefore, the
presence of the brother of the prosecutrix at hone is not of much consequence.

It has been established that the father of the girl along with his brother cane
back to their house at 7 o'clock in the evening. The girl was unconsci ous
during the day. PW2 told her husband as to what had happened to their

daughter. The police station was at the di stance of 15 kns. According to the
testimony of PW1 no node of conveyance was avail able. The police was reported
the next day norning and FIR was recorded at 11.30 a.m The delay in reporting
the matter to the police has thus been fully expl ai ned.

A contention was al so urged on behalf of the accused before the H gh Court
that his age was 15 years and not 18 years at the time of incident. The basis
of this contention was an affidavit of the nother of the accused and certain
school certificates. Both the courts relying upon the evidence of Dr. Raj Kunar
M sra, PW9, held otherwi se and cane to the conclusion that the accused was
capabl e of doing intercourse.

The main reasons which prevailed with the High Court in reversing the conviction
were two. First, the non-exam nation of  other independent w tnesses and second

the rejection of nmedical evidence, i.e., testinony of Dr. Harsh Chand Jain (PW

11).

As to non exam nation of other witnesses, the H gh Court has noticed that
the incident had taken place in the environnment of the village where there are
ot her residential houses; the house of the prosecutrix fromwhere the incident
took place is 2-3 houses away and in the house of the accused his other brothers
and sisters-in-law also live. The testinony of PW2 is that seeing her the
accused ran away. The High Court has held that in the |light of these facts it
was unnatural that PW2 and PW5 woul d not have shouted and ot hers m ght not
have gathered at the place of incidence and astonishingly except the famly
menbers no ot her witness has cone forward to support the case of the
prosecution. The Hi gh Court has al so described as unnatural the statenent of
the not her that except her husband's brother’s wife PW4, not a single person of
the village had cone to her house. The approach of the H gh Court can be best
described in the words of the Hi gh Court itself as foll ows:

"It is not acceptable that on comm tting such type of heinous crime, not a
singl e person m ght have cone forward to give the statenment. |n such type of
crime in which an innocent girl is the victim not only the nei ghbour but other
persons can conme to give the evidence and doi ng-such thing by themindicate
their natural conduct."

The conviction for offence under Section 376 | PC can be based on the sole
testinony of a rape victimis well settled proposition.’ In State of Punjab v.
Qurmt Singh & Os. [(1996) 2 SCC 384], referring to State of Maharashtra v.
Chandr apr akash Kewal Chand Jain [(1990) 1 SCC 550], this Court held that it nust
not be overl ooked that a woman or a girl subjected to sexual assault is not an
acconplice to the crime but is a victimof another person’s lust and it is

i mproper and undesirable to test her evidence with a certai n-anount of
suspicion, treating her as if she were an acconplice. |t has al'so been observed
in the said decision by Dr. Justice A'S. Anand (as His Lordship then was),
speaking for the court, that the inherent bashful ness of the fenal es and the
tendency to conceal outrage of sexual aggression are factors which the courts
shoul d not overl ook. The testinony of the victimin such cases is vital and

unl ess there are conpelling reasons which necessitate | ooking for corroboration
of her statenent, the courts should find no difficulty to act on the testinony
of a victimof sexual assault alone to convict an accused where her testinony

i nspires confidence and is found to be reliable. Seeking corroboration of her
statenment before relying upon the same, as a rule, in such cases amunts to
adding insult to injury.
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In State of HP. v. Gan Chand [(2000) 1 SCC 71] Justice Lahoti speaking for the
Bench observed that the Court has first to assess the trustworthy intention of
the evi dence adduced and available on record. |If the court finds the evidence
adduced worthy of being relied on, then the testinony has to be accepted and
acted on though there may be other wi tnesses avail abl e who coul d have been

exam ned but were not examni ned.

We have scanned and scrutinized very carefully the evidence on record in
particul ar the evidence of the parents of the prosecutrix, her brother
prosecutrix and PW11, Dr. Harsh Chand Jain with a view to satisfy our conscious
to find out whether the verdict of conviction of the respondent that had been
rendered by the | earned Additional District and Sessions Judge could, in |aw, be
upset by the Hi gh Court. ~ The evidence has been found by us to be trustworthy,
convincing and reliable: The H gh Court seems to have overlooked that it had
been established on record that at the time of the incident Om Prakash was al one
at honme. When such an act is done, the natural tendency is not to talk about it
to others but, to an extent possible, hide it. There was nothing unnatural for
ot her villagers not visiting the house of PW-1 and 2. Being a child w tness,
we have exam ned the testinony of PW5 and that of her nbther with utnost care
and caution. ~The Hi gh Court has clearly conmitted a serious illegality in
assuming that in natural course of events if rape had been conmitted, the young
child girl and her nmother woul d have shouted so as to collect others and they
woul d have visited her house. The prosecutrix was unconscious. There was no
guestion of prosecutrix shouting as assunmed by the High Court. Too nmuch was
nmade by the Hi gh Court on account of non-exam nation of persons other than the
fam ly menbers. The aspect of the non-exani nation was gi ven undue inportance
wi t hout having regard to the contextual facts. . The cases involving sexua
nol estation and assault require a different approach a sensitive approach and
not an approach which a court may adopt in dealing with a normal offence under
penal laws. It was al so sought to be suggested that there were sone disputes
bet ween the accused and the father of the prosecutrix over exchange of sone |and
and that is the reason for their inplicating the accused. There is nothing
reliable on the record to substantiate that aspect. | No such suggestion was even
put in the cross-exam nation of the father of the prosecutrix. On the facts in
hand, we find it difficult to accept that the revenge on account of alleged
di spute regardi ng exchange of |and would be taken by the father of the
prosecutrix by foisting on the accused a fal se case of rape involving his young
daughter particularly in the setting of a village environnent.. The conviction
could not be set aside for the non-examnation of independent witness.

As to the second reason, we find that the evidence of PW11, Dr.Harsh
Chand Jain, is clear and specific. He was the author of the report. Though
ideally Dr. Pushpa Gupta could have been exam ned or her absence expl ai ned but
that does not destroy the prosecution case which - otherw se stands proved. The
H gh Court was clearly in error in conming to the conclusion that in the absence
of evidence of Dr. Pushpa Cupta, there was no support from any nedical evidence.
PW 11 had al so exam ned her. He had referred the prosecutrix to Dr.Pushpa
Gupta. Dr. Pushpa Gupta had reported to PW11 who categorically stated that in
hi s opi nion on exam nati on sonet hing had been penetrated in the vagi na of the
prosecutrix and that intercourse was done with the<girl i.e. the possibility of
doi ng the intercourse cannot be ruled out. For no valid reason the H gh Court
di scarded the evidence of the doctor.

The evidence of a child witness is required to be evaluated carefully as the
child may be swayed by what others may tell himor her as the child is an easy
pray to tutoring. Wsdomrequires that the evidence of child witness nust find
adequat e corroboration before it is relied on {State of U P. v. Ashok Dixit &
Anr. [JT 2000 (2) SC 107]}. W have already held that in the present case we
have carefully exam ned the evidence of the child and the other evidence. W
find the reasons given by the H gh Court for rejecting the said evidence wholly
unconvincing. It is unfortunate that what to talk of considering, the H gh
Court has not even noticed the testinmony of the prosecutrix in the judgnent
under appeal
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Learned counsel for the respondent contended that if there was any forcible
sexual intercourse, it would have resulted in sone injuries upon the prosecutrix
and in support relied upon Joseph s/o Kooveli Poulo v. State of Kerala [JT 2000
(6) SC 195]. This decision has no relevance. As observed therein, the injuries
are not always a sine qua non to prove a charge of rape. Let it not be
forgotten that we are considering the case of a rape on a girl child aged eight
years and not on a grown up woman.

Child rape cases are cases of perverse lust for sex where even innocent
children are not spared in pursuit of the sexual pleasure. There cannot be
anyt hi ng nore obscene than this. It is a crime against humanity. Many such
cases are not even brought to |light because of social stigma attached thereto.
According to some surveys, there has been steep rise in the child rape cases.
Chil dren need special care and protection. 1In such cases, responsibility on the
shoul ders of the courtsis nbre onerous so as to provide proper |egal protection
to these children. Their physical and nental inmmbility call for such
protection. Children are the natural resource of our country. They are
country” s future: Hope of tonorrow rests on them In our country, a girl child
is in a very vulnerable position and one of the nodes of her exploitation is
rape besi'des other node of sexual abuse. These factors point towards a
di fferent approach required to be adopted. The overturning of a well considered
and wel|l analyzed judgnent of the trial court on the grounds like non-
exam nation of other w tnesses, when the case against the respondent otherw se
stood established, beyond any reasonabl e doubt was not called for. The m nor
contradiction of recovery of one or two underwear was wholly insignificant.
Lastly, it was contended on behal f of the respondent that the incident took
pl ace about 13 years back and by now the accused has nmatured and woul d be around
31 years of age and havi ng al ready undergone nearly three years of sentence, the
same may be treated by this Court as sufficient punishment to himand,
therefore, taking a synpathetic view, the sentence already undergone be inposed.
We are unable to accept the contention. The trial court inposed on the
respondent sentence of seven years’ rigorous inprisonnment besides fine, as
earlier noticed. Having played with the life of a child, the respondent does
not deserve any | eniency and for him synpathy on the ground sought for wll be
whol Iy uncalled for. The respondent deserves to undergo the remaining part of
the sentence awarded by the | earned Additional District and Sessions Judge.

For the aforesaid reasons, we allow the appeal ‘and set aside the judgnent
of the H gh Court and restore that of the trial court. Bail bonds of the

respondent shall be cancelled and respondent be taken into custody forthwith to
undergo the remmini ng sentence.

[B. P. Singh]

May 3, 2002.




