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CASE NO. :
Appeal (civil) 4339 of 1995

PETI TI ONER
Uni on of India

RESPONDENT:
Madras Tel ephone SC & ST Social Wl fare Association

DATE OF JUDGVENT: 28/09/2006

BENCH
B.P. SINGH S.B. SINHA & P. K. BALASUBRAMANYAN

JUDGVENT:
JUDGVENT

ORDER

I'N

[.A 16 |IN_ C'VIL APPEAL NO. 4339 COF 1995
AND

IN THE MATTER OF
Pronpt ee Tel ecom

Engi neers Forum & O s. \ 005Appl i cants
Ver sus

Secretary, Departnent of

Tel econmmuni cati ons and O hers. \ 005Respondent s

B.P. SINGH J.

This application for clarification has been filed by the
applicants pursuant to the liberty granted to them by order of this
Court dated July 18, 2003 in Petition for Special Leave to Appea
(Givil) No.9189 of 2003 in Pronotee Tel ecom Engi neers Forum &

Os. Vs. Secretary, Department of Teleconmunications & others.

The applicants pray that this Court may be pleased to clarify that
the observations made by this Court in its judgnent and order
reported in (2000) 9 SCC 71 Union of India Vs. Madras Tel ephone

SC & ST Social Welfare Association dated April 26, 2000 protects
the seniority and consequent pronotion of persons who had
judgrments in their favour fromthe Central Administrative Tribuna
duly confirmed by this Court which have thus attained finality.
Their seniority and pronotion, therefore, cannot be disturbed in
any manner whatsoever. The respondents who have revised the
seniority list on 22nd, 26th and 28th March, 2001 respectively and
purporting to give effect thereto issued the letter dated March 30,
2001, rmust recognize the finality of the judgments in favour of the
applicants and restore themto their original seniority.

To appreciate the controversy it is necessary to refer to the
background in which this question has arisen

The applicants are/were nenbers of the Tel egraph
Engi neering Service Class Il. Before coming into force of the
Tel egraph Engineering Service Class Il Recruitment Rules, 1966
franed in exercise of powers conferred by the proviso to Article
309 of the Constitution of India, the pronotion fromthe post of
erstwhil e Engi neeri ng Supervisor Tel ecom (re-designated as Junior
Engi neer) to the post of Assistant Engi neer was made in
accordance with the instructions contained in paragraph 206 of
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Post and Tel egraph Manual, Vol. |V. These instructions were
executive instructions which governed the field in the absence of
statutory rules. |n accordance with the aforesaid executive

i nstructions contained in the Manual promotion to Class Il was
made according to the principle of seniority-cumfitness. Those
who passed the qualifying exam nation earlier ranked senior as a
group to those who passed the exam nation on subsequent

occasions, i.e. officials who passed the exam nation held in the
year 1956 ranked en bl ock senior to those who passed in 1957.
Their seniority inter se, however, was determined according to
their seniority in the cadre of Engi neering Supervisors. However,
with the coming into force of the Recruitment Rules, 1966 w.e.f.
June 15, 1966, the nethod of determ ning seniority was changed.

It was provided that the Engineering Supervisors nmust conplete 5
years of service to be eligible for appearing at the departnenta
qual i fyi ng exam nation. The same requirenent existed earlier as
wel |, but under para (v) of Appendix 1 of Recruitment Rules, the
eligibility Ilist of candidates for consideration of the Departmenta
Pronotion Comrittee was to be prepared in accordance with the
instructi'ons as may be issued by the Government fromtinme to

time. Accordingly, the Governnment of |ndia, Departnent of

Communi cation issued instructions dated June 28, 1966

prescribing the procedure for the preparation of eligibility Iist of
the officers for being placed before the Departnental Pronotion
Conmittee. The instructions required the preparation of a separate
list for each year of recruitment. Para (v) of the instructions
provided that all officials of a particular year of recruitnent/
appoi nt nent, who had qualified in the exam nation, would rank en-
bl ock senior to those officials of the sane year of recruitnent/
appoi ntment, who qualified in subsequent exam nation. It would
thus appear that in the matter of pronotion the enphasis shifted
fromthe year of passing the exam nation to the year of
recruitnent/ appoi ntnent of the candidate concerned.

In the year 1981 one Shri Parpmanand Lal (1966 batch) and
Brij Mhan (1965 batch), both of whomqualified in the qualifying
exam nation held in 1974, filed two wit petitions conplaining of
their placenent in the eligibility |list below the l'ast' nan who passed
the qualifying exam nation in 1975. - The departnent contended
that the eligibility Iist had been arranged on the basis of seniority,
based on the year of recruitnent and ignoring the year of passing
the qualifying departnental exam nation, as required by the
Recruitnment Pronotion Rules of 1966. The Lucknow Bench of
Al | ahabad Hi gh Court considered the subm ssions urged before it
in the light of the Recruitnent Rules of 1966 as al so the Rul es of
1981 and para 206 of the P & T Manual and concluded that those
who qualified in the departnental exam nation earlier were entitled
to be prompoted prior to those who qualified later, irrespective of
the year of their initial recruitnment. It was held that para 206 of the
Manual was not in conflict with either the Rules of 1966 or 1981,
but was supplenental to those Rules. Relief was accordingly
granted to the wit petitioners based on the interpretation of the
Rul es and para 206 of the P & T Manual

Petitions for Special Leave to Appeal were preferred by the
Union of India challenging the aforesaid decision of the Al ahabad
H gh Court which were nunbered as Special Leave Petition Nos.
3384 \ 026 3386 of 1986. By Order of April 8, 1986 this Court
di smi ssed the special |eave petitions observing as foll ows:

"Special |leave petition is dismssed on nmerits. In
the facts and circunstances of the present case, we
are not inclined to interfere with the judgnent of
the H gh Court except to a linited extent".
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It is the case of the applicants that follow ng the judgnment
the Al l ahabad Hi gh Court several petitions were allowed by the
Princi pal Bench, Central Administrative Tribunal seeking identica
relief. The Principal Bench by a detailed order of June 7, 1991
al l owed the applications and issued directions for re-fixation of
seniority, keeping in viewthe relevant recruitment rules and para
206 of the Manual. The Order of the Principal Bench of the
Central Administrative Tribunal dated June 7, 1991 was
chal | enged before this Court both by the Union of India and Junior
Tel ecommuni cation O ficers Association (India) representing the
case of some of the aggrieved officers. The Special Leave Petition
Nos. 19716 \ 026 19722 of 1991 were di sm ssed on January 6, 1992.
Wil e dismssing the special |eave petitions this Court observed: -

"These special |eave petitions are directed agai nst
the judgnent of the Central Administrative

Tri bunal, Principal Bench, Del hii dated June 7,
1991. The Principal” Bench has followed the

j udgrment ‘of “the Al'l ahabad High Court in Wit
Petition Nos.2739 and 3652 of 1981 deci ded on
February 20, 1985. SLP (C ) Nos. 3384-86 of 1986
agai nst the judgnment of the All ahabad H gh Court
have al ready been di'sm ssed by this Court on Apri
8, 1986. W see no grounds to interfere. Specia
Leave petitions are dism ssed"

Subsequent 'y, the sane questions were again agitated before
this Court in 1993 Supp (4) SCC 693 Junior Tel ecom O ficers
Forum and Ot hers Vs. Union of India and Gthers. This Court
while dismssing the wit petition before it observed:-

"Though | earned counsel for the parties have
referred to some judgnents on the questions of res
judicata, constructive res judicata and the binding
nature of a precedent, we do not think it is
necessary to refer to any of those judgnents as in
the facts and circunstances of this case, and from
what we have noticed above, we are satisfied that
the i ssues which the petitioners now wish to raise
had been agitated directly and substantially not
only by JTOA, which was espousing their cause in
the earlier litigation right up to this Court, but also
by the Union of India. The order nade by this
Court in SLP (C ) Nos.3384-86 of 1986 interfering
with the judgnent of the Allahabad H gh Court to
alimted extent is an order made on the nerits of
the case as is quite apparent fromthe expressions
used in that order and is a binding precedent. The
i ssues were again raised and agitated by the Union
of India as well as JTOA in SLP (C ) Nos. 19716-

22 of 1991 agai nst the judgment of Principa

Bench of CAT dated June 7, 1991 unsuccessfully.
Those judgnments have settled the controversy and
have becone final and binding in respect of the
guesti ons debated therein and the issues settled
thereby and as was observed by a Constitution
Bench of this Court in Mikhanlal Waza Vs. State

of J & K, the Union of India and its officers are
bound to follow the sanme even if the menbers of
the Forumor a majority of the engineers were not
individually parties in the case before the

Al | ahabad Hi gh Court. Since, the issues now

rai sed have been agitated tw ce over, it is not
perm ssible for the petitioners to once again

of
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reagitate the matter by com ng now under the
"cloak’ of a Forum The prelimnary objection
therefore, nust succeed and is upheld. The wit
petition is accordingly held not maintainable and
di smi ssed".

The applicants contend that follow ng the judgnment of the
Al'l ahabad Hi gh Court and the Supreme Court, the Benches of the
Central Administrative Tribunal decided a | arge nunber of cases.
In some of the cases appeals were preferred by the Union of India
before this Court which were rejected by this Court. The
applicants have referred to the judgment of this Court in 1994 Supp
(2) SCC 222 Tel ecomruni cati on Engi neering Service Association
(I'ndia) and Anr. Vs. Union of India and Anr.; wherein in
substance the view of the All'ahabad H gh Court was approved by
this Court by dismissal of the special |eave petitions. The Tribuna
in that case had held that the decision of the Al ahabad Bench in
the case of Parmanand Lal and Brij Mhan and the judgnents of
the Tribunal fol lowi ng the said decision |ay down good | aw and
constitute good precedents to be followed in sinmlar cases. The
Tri bunal accordingly rejected the contentions of the appellants to
the contrary and further hel'd that having urged before the Supremne
Court their various contentions, and their SLPs having been
di sm ssed, they could not agitate the natter before the Tri bunal
This Court observed :-

"So far as the first point is concerned, it appears
that the interventionists filed parallel proceedings
t hrough Juni or Tel ecom O ficers’ “Forum v. Union

of India and this Court (J.S.Verma and Anand, JJ.)
in an el aborate judgnent took the sane view as

that of the Allahabad H gh Court noticed by the
Princi pal Bench of the Tribunal in the aforesaid
case of Parmanand Lal and Brij Nbhan which has
beconme final and has been upheld by this Court on

nmerits. It is thus not necessary to dwell on the first
guesti on decided by the Principal Bench any
further".

It would thus appear that this Court upheld the view of the
Al | ahabad Hi gh Court in the case of Parmanand Lal and Bri |
Mohan. This view was upheld by this Court by dismssing the
speci al |eave petitions against the said judgnent. ~The sane view
was reiterated by this Court in 1993 Supp (4) SCC 693 Juni or
Telecom O ficers Forumand Os. Vs. Union of India & Os. and
1994 Supp (2) SCC 222 Tel ecomruni cati on Engi neering Service
Association (India) and Anr. Vs. Union of India and Anr..

It appears that the Madras Tel ephone SC & ST Soci a
Wel fare Association had filed a wit petition before the Mdras
High Court with a prayer that the eligibility list rmust be prepared
by determi ning the seniority on the basis of confirmation as Junior
Engi neer. That list should formthe basis for pronption to d ass |
Service. The wit petition stood transferred to the Centra
Admi ni strative Tribunal and the Tribunal by its judgnent dated
Decenmber 31, 1986 held that the year of recruitment for the
purpose of seniority is extraneous and irrelevant and accordingly
directed that the eligibility list be arranged according to the year of
passing the qualifying exam nation. As anpongst those who pass
the examination in the sane year, the list should be according to
their merit as seen fromthe narks obtained in the exam nation
The judgrment of the Tribunal was chall enged before this Court in
G vil Appeal No.4339 of 1995 and the judgnment of this Court is
reported in (1997) 10 SCC 226 Union of India Vs. Madras
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Tel ephone SC & ST Social Welfare Association; This Court held

"Fromthe aforesaid clause read with instructions,

it is clear that the eligibility lists have to be
prepared according to the year of recruitnent/

appoi ntnent. The respondent’s case, before the

Tri bunal, however, was that the said |lists should be
prepared not with reference to the year of
recruitment/ appointnment but with reference to the
year of confirmation. The Tribunal neither

accepted their statenent nor did it uphold the
Department’s case but directed that these lists
shoul d be prepared on the basis of the year of the
passi ng of the Departnental Qualifying

Exam nation and not on the basis of the year of
recruitment/ appointment. In_ our opinion what the
Tri bunal has done really amounts to rewiting the
rul e which should not ‘have been done by it. The
appeal is ‘accordingly allowed. ~The order of the
Tribunal 'is set aside. For the sane reasons, the
order disnissing the review filed by the Union of
India, by the Tribunal, is also set aside. No costs".

In Gvil Appeal” No.4339 of 1995, the notice of this Court
was not drawn to the earlier judgnments of this Court, wherein the
Al | ahabad Hi gh Court view had been approved nanely, the order
of this Court dismssing the special leave petition in Parmanand
Lal and Brij Mhan case, and thejudgnments reported in 1993 Supp
(4) SCC 693 Junior Telecom O ficers Forumand O hers Vs.

Union of India and Os. and 1994 Supp (2) SCC 222

Tel ecommuni cati on Engi neering Service Associ ation (India) and
Anr. Vs. Union of India and Anr. The judgnment of this Court does
not notice the judgnments aforesaid.

In view of the earlier judgments of this Court and the |ater
judgrment in Civil Appeal No.4339 of 1995, which apparently took
a contrary view, the Union of India found difficulty in
i mpl ementing the order of this Court and, therefore, it filed an
application for clarification which cane to be disposed of by this
Court along with other applications, petitions and civil appeals, by
a conmon judgment reported in (2000) 9 SCC 71 Union of India
Vs. Mdladras Tel ephone SC & ST Social Wl fare Associ ation.
Shorn of unnecessary details this Court took the view that the
judgrment of this Court in Cvil Appeal No.4339 of 1995 reported
in (1997) 10 SCC 226 |l aid down the correct law. It did not approve
the view of the All ahabad H gh Court observing that once the
statutory recruitnent rules cane into force and the procedure was
prescri bed under the said Rules for preparation of eligibility Iist of
of ficers for pronotion to the Engineering Service Class Il by
Notification dated June 28, 1966, it is that procedure which has to
be adopted, and the earlier administrative instructions contained in
para 206 of the P & T Manual cannot be adhere to. It observed
that the contrary conclusion of the Al lahabad H gh Court was
undoubtedly incorrect. However, it nade a pertinent observation
with which we are concerned in the instant application. Wile
uphol di ng the correctness of the |aw as declared in 1997 (10) SCC
226, it was clarified as foll ows: -
"We, however, make it clear that the persons who
have al ready got the benefit |ike Parmanand Lal and Brij
Mohan by virtue of the judgnents in their favour, wll
not suffer and their pronotion already nade will not be
affected by this judgnment of ours".

By the same judgnment this Court al so di sposed of the appea
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preferred by Parmanand Lal which was directed against the Oder

of Central Administrative Tribunal dated April 11, 1997.

Par manand Lal had approached the Tribunal challenging the order

of reversion because of judgnents of different Tribunals and of

this Court. This Court observed that though the correctness of the
view in (1997) 10 SCC 226 had been uphel d, pronotions already

ef fected pursuant to the judgnent of the All ahabad H gh Court

whi ch was upheld by this Court by dism ssing the special |eave
petition filed by the Union of India, will not be altered in any
manner. That judgment having attained finality and Parmanand La
havi ng recei ved the benefit of the said judgnent and havi ng been
promot ed, could not have been reverted because of sone |ater

j udgrments and directions given either by the Tribunals or by this
Court. It accordingly, quashed the order of reversion and al so
clarified that the seniority of Parmanand Lal in the cadre of

Assi stant Engi neer, fixed on the basis of the directions of

Al | ahabad Hi gh Court, after dism ssal of the special |eave petition
against- the same by this Court, is not liable to be altered by virtue
of a different interpretation being given for fixation of seniority by
di fferent. Benches of the Central Adm nistrative Tribunal

The applicants claimthat their cases are also sinmilar and in

fact identical to that of Parmanand Lal and Brij Mhan. In their
cases as well, the H gh Court or the CAT have rendered judgnents
in their favour pursuant to which they have al ready been pronoted
on the basis of their seniority determined in accordance with the
principles laid dowmn by the Allahabad H-gh Court. Thus, they are
covered by the observation earlier quoted in this order wherein it
has been clarified that persons who have al ready got the benefit
i ke Parmanand Lal and Brij Mhan by virtue of the judgnent in
their favour will not suffer, and their pronotion already nmade wl|
not be affected by that judgnent.

On behal f of the Union of India three main objections have
been raised. In the first instance, it is submitted that this Court
shoul d not entertain an applicationfor clarification three and a half
years after the judgnent of this Court dated April 26, 2000.

Secondly, it is contended that the applicants are seeking
clarification fromthis Court to the effect that though a part of the
seniority list should be prepared in accordance w th paragraph 206

of the P & T Manual, the rest of it be prepared in accordance w th
the 1996 Rules. Since the larger Bench held that the Statutory

Rul es of 1966 wi || supersede the administrative instructions
contained in the Manual, there is no need to undertake this exercise
as it would result in unnecessary conplications. ~ Lastly, an

obj ection has al so been raised on the ground that in the case of Shri
Par manand Lal this Court had protected his seniority as well as
promotion but in the instant case only the pronotion has been
protected and not the seniority.

So far as the |ast submission is concerned; we consider the
subm ssion to be hyper technical and does not deserve serious
consi deration. |If the pronotions have been protected, it is only on
the basis of seniority determ ned by the concerned authorityin
accordance with the principles laid down in the earlier judgnments.

So far as the question of delay is concerned, the applicants
have expl ained that after the judgnent of this Court, they have not
been sitting idle. They have referred to the various proceedi ngs
taken by them before this Court, before the Central Admnistrative
Tri bunal, New Del hi and thereafter before the High Court. 1In fact,
whi |l e di sposing of their wit petition, the Del hi H gh Court inits
O der of Decenber 16, 2002 observed that since the issue involved
interpretation of the judgnent of this Court in (2000) 9 SCC 71
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(supra) the petitioners were free to approach this Court seeking
clarification. The applicants, thereafter filed a Special Leave
Petition No.9189 of 2003 which was withdrawn by the petitioners

with liberty to seek clarification of the judgment and order of this
Court. W are, therefore, satisfied that this application cannot be
rej ected on the ground of del ay.

The question then arises as to whether the applicants can
claimthe protection of their seniority and consequent pronotion
on the basis of observations and the clarification contained in the
judgrment of this Court reported in (2000) 9 SCC 71. Having
considered all aspects of the matter we are satisfied that those
whose cases stand on the same footing as that of Parnanand La
cannot now be adversely affected by re-deternination of their
seniority to their disadvantage relying on the later judgment of this
Court in C.A No. 4339 of 1995 reported in (1997) 10 SCC 226
(supra) as affirmed by this Court in its judgment reported in (2000)
9 SCC 71 ('supra).

We, therefore, direct that such of the applicants whose
seniority had been determ ned by the conpetent authority, and who
had been given benefit of seniority and pronotion pursuant to the
orders passed by Courts or Tribunals followi ng the principles laid
down by the All ahabad H gh Court and approved by this Court,
whi ch orders have since attained finality, cannot be reverted with
retrospective effect. The determ nation of their seniority and the
consequent pronotion having attained finality, the principles laid
down in later judgments w |l not adversely affect their cases.

This Court has clearly clarified the position in its aforesaid
judgrment. The observations nade by this Court while disposing of
the appeal of Parnmanand Lal are also pertinent. This Court clearly
laid down the principle that the seniority fixed on the basis of the
directions of this Court which had attained finality is not liable to
be altered by virtue of a different interpretation being given for
fixation of seniority by different benches of Tribunal.
Consequently, the pronotions already effected on the basis of
seniority determ ned in accordance with the principles laid dow in
the judgnent of the Allahabad H gh Court cannot be altered.

Havi ng regard to the above observations and clarification we

have no doubt that such of the applicants whose claimto seniority
and consequent pronotion on the basis of the principles |laid down
in the Allahabad Hi gh Court’s judgnent in Parmanand Lal’'s case

have been uphel d or recognized by Court or Tribunal by judgment

and order which have attained finality will not be adversely
affected by the contrary view now taken in the judgnent reported

in 1997 (10) SCC 226. Since the rights of such applicants were
determned in a duly constituted proceedi ng, which.determ nation
has attained finality, a subsequent judgment of a Court or Tribuna
taking a contrary view will not adversely affect the applicants in
whose cases the orders have attained finality. W order

accordi ngly.

Before parting with this judgnment we may observe that we

have not |aid down any principle or |aw having universa
application. W have only clarified and given effect to an earlier
judgrment of this Court rendered in an extraordi nary situation




