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Leave granted.

Ol PalmindiaLimted is a Governnent Conpany (for short, 'the
Conpany). The Union of India and the State of Kerala are its sharehol ders.
It is indisputably a 'State’ within the meaning of Article 12 of the
Constitution of India. Appellant herein was appointed as a worker in the
services of the Conpany in the year 1982. 12 posts of
Wat chman/ Messenger/ Att ender fell “vacant. Recruitnment to the said post is
not governed by any statutory rules. Admttedly, all the worknmen who were
in service of the Conpany were to be considered therefor. Applications
havi ng been invited for filling up of 'the said 12 posts, 253 persons applied
therefor. A witten test was conducted on 18.01.2001. Appellant herein
stood first in the witten exanm nation. The said witten exani nation was
conducted by the Kerala State Productivity Council in terns of the
resol ution of the Board of Directors of the Conpany dated 13.06.2000. It is
not in dispute that the witten test was conducted for elimnating those who
had failed to secure the mnimmqualifying marks in the witten test. It has
al so not been disputed that out of 253 applicants, only 197 appeared therein
However, keeping in view the total number of posts which were required to
be filled up, only 36 candi dates who got the highest marks were called for
i nterview, appellant being one of them It is furthernore not in dispute that
after a policy decision was taken to call only those candi dates who had cone
within the zone of three tinmes of the nunber of posts, the m ninmum
qualification was reduced to 46 marks and 11 nore persons were permitted
to appear at the interview. It has furthernmore not been disputed that 100
marks were fixed both for witten test as well as viva-voce.

Appel | ant, having not been selected, filed a wit petition, on the
prem se that Respondent Nos. 4 and 5 were appoi nted by the conpany,
al t hough not eligible therefor. It had categorically been stated that they were

called for interview only one day prior to the holding thereof. It was alleged
that the top officers of the Conpany personally went to the houses of
Respondent Nos. 4 and 5 and handed over the appoi ntnent orders on

22.05. 2001, which was a Sunday. It was also contended that the |ist of the

sel ected candi dates had not been published.

The Wit Petition of the appellant was dism ssed by a | earned Single
Judge of the High Court by a judgnent and order dated 22.12.2005,
hol di ng

"\ 005From t he counter affidavit and also fromthe lists
furnished by the petitioners thenselves it is clear that of
the 11 included in the additional list only two were
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appoi nted and they are serial Nos. 6 and 8 in the

additional list. It is also stated in the counter affidavit
that 50% marks were given to the witten test and 50%
marks for the interview That will not vitiate the

sel ection as held by the Suprene Court in Subash

Chandra Verma v. State of Bihar 1995 Supp. (12) SCC

325. Selectionis a matter of policy and if the Sel ection
Conmittee thought it fit to have the ratio of 1:4 for the
purpose of selection, it cannot be said that the selection is
vitiated on that only ground. It is now settled law that it
is for the party who alleges vitiating factors |ike
favouritism nual afides etc. to plead and prove the

same\ 005"

A Wit Appeal preferred thereagainst by the appellant was al so
di sm ssed by a Division Bench of the Hi gh Court, opining

"7. We find hardly any substance in the argunents as
above. I'nterview was a nandatory step to be foll owed.

In the matter of selection'to the post of Watchman, we
feel it is nore appropriate to set apart 50% marks for the
interview Physical fitness and personality are essentia
requi renments for a watchman; Resourceful ness, aptitude
and initiative are/qualities essential for a Messenger and
Attender, apart fromthe booki sh know edge. - The above
gqualities are best assessable by an interview"

Dr. K P. Kylasanatha Pillay, the | earned counsel appearing on behalf
of the appellant, assailed the judgnent of the |learned Single Judge as al so
the Division Bench of the Hi gh Court, contending

1) The High Court conmitted a nanifest error in passing the inpugned
judgrment in so far as it failed to take into consideration the fact that the zone
of considerati on cannot be enlarged arbitrarily.

2) Having regard to the nature of the duties required to be perforned by

t he Wat chman/ Messenger/ Attender, 100 nmarks coul d not have been fi xed

for oral interview

M. C. N Sree Kumar, the |learned counsel appearing for the conpany
and M. G Prakash, the | earned counsel appearing on behalf of Respondent
No. 5, on the other hand, woul d support the judgnent.

Sel ection of the candi dates was to be nade from anongst the workers
who had been working in the Conmpany for a long time. _Although there may
not have been any statutory rules governing recruitment to the posts in
guestion, evidently a practice therefor was prevailing. Rule of the gane for
the said purpose was fixed, namely, 36 persons would be called for
i nterview from anongst those who were successfully conpeted the witten
exam nation. The fact that the appellant obtained nore than 73% nmarks i'n
the witten exam nation and topped the list is not“in dispute. The fact that he
was eligible for consideration for appointnent in the post is also not in
di spute. It has furthernore not been in dispute that the mni'numqualifying
marks in the witten test was fixed. It is, however, not known whether the
sanme was 50% or not, but then it was admittedly higher than 46% The
Managi ng Director of the Conpany in his counter affidavit categorically
stated :

"Since the number of posts that were avail abl e
to be filled up was 12, initially it was decided to cal
36 candi dates who had scored the highest narks in
the witten test and these candi dates were called to
appear for an interview on 22.3.2001. However, it
was then deci ded by the Conpany to enlarge the
zone of consideration to 1:4 and on the basis of this
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decision, call letters were again issued to the next 11
candi dates, fixing a cut off mark of 46 out of 100.

The candi dates who were thus called for the

interview were interviewed on 22.3.2001 by a pane

consi sting of the Conpany’s Chairnman, Mnagi ng
Director, Under Secretary to the Departnent of
Agriculture, Governnent of Kerala and an outside

expert nenber fromthe Kerala State Productivity
Counci |, Kal amasser y\ 005"

Why such a deci sion had been taken after the publication of the result
of the witten exam nation and after calling 36 candidates for interviewis
not known. Wy the Conpany intended to enlarge the zone of consideration
froml: 3to1l: 4 has also not been disclosed. Wy the cut-off mark was
also lowered remmined a nystery.

It may be that in a given situation, a decision of the State may be
changed, but therefor good and sufficient reasons nust be assigned. The
Conpany failed to do so. The . decision taken in this behalf snacks of
arbitrari'ness. It prejudiced the candidates |ike the appellant.

It is now well-settled that ordinarily rules which were prevailing at the
time, when the vacancies arose woul d be adhered to. The qualification nust
be fixed at that time. The eligibility criteria as also the procedures as was
prevailing on the date of vacancy should ordinarily be foll owed.

In Pitta Naveen Kumar & Ors. v. Raja Narasai ah Zangiti & Os. [2006
(9) SCALE 298], a rule framed by the State of Andhra Pradesh reducing the
cut-off mark was struck down by this Court, hol ding

"55. The question, however, remains as to whether the

State could reduce the cut-off marks. If the cut-of f mark
specified by the State is arbitrary, Article 14 would be
attracted. The Tribunal did not have any jurisdiction to
pass an interimorder directing reduction in the cut-off
mark. The cut-off mark at 66% was fixed having regard

to the ratio of the candidates eligible for sitting /at the
witten exami nation at 1:50. Aninterimorder as i's well-
known is issued for a limted purpose. By reason thereof,
the Tribunal had jurisdiction to grant-a final relief.

56. Moreover, the Tribunal could not have directed the
Conmi ssion to do sonething which was contrary to

rules. An interimorder is subject to variation or

nodi fication. An interimorder would ordinarily not
survive when the main natter is dismssed. The

Conmi ssion also did not intend to abide by the said
directions. It wanted the State to pass an appropriate
order. It was, pursuant to or in furtherance of the said
desire of the Commission as also the direction of the
Tribunal as contained in its interimorder dated 6.1, 2005,
GOMs 200 was issued. The said Governnment Order was,

thus, not issued by the State of its owm. There was no

i ndependent application of mnd. The statutory

requi renents for passing an governnent order

i ndependent of the interimdirections issued by the

Tri bunal were wholly absent."

Rel i ance placed my M. Sree Kumar on Vijay Syal and Another v.
State of Punjab & Others [(2003) 9 SCC 401] runs counter to the subm ssion
of the | earned counsel. Therein, the appellants secured | ess narks than those
whose appoi ntnents were in question. |In that situation it was held that they
were to be denied appointnments on the ground that they were called for in
the interviewin the second list, the position of the appellant could not
i mprove. Allegedly, when those candi dates who bel onged to Schedul ed
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Caste and had secured higher marks and in that view of the matter, the
appel l ant therein could not be selected in the general category.

In the said decision, however, the Bench categorically opined that the
marks al l ocated for the viva voce should not normally exceed 12.5%
noticing the decisions of this Court in Ashok Kumar Yadav v. State of
Haryana [(1985) 4 SCC 417], Al India State Bank O ficers’ Federation v.
Union of India [(1997) 9 SCC 151] as al so Jasvinder Singh v. State of J&K
[(2003) 2 SCC 132]. The question as to how nuch marks shoul d be
al l ocated for interview would depend upon the post and nature of duties to
be performed. The nature of duties to be performed on the post of
WAt chman/ Messenger/ Attender is not such which requires a high intellectua
ability or any particular trait of the candidates which is required to be judged
by an expert. [See e.g. |.1.T., Kanpur v. Uresh Chandra and Others \026 (2006)
5 SCC 664]

We may notice that in lnder Parkash Gupta v. State of J&K and
O hers [ (2004) 6 SCC 786], a three-Judge Bench opi ned
"34. It is true that for allocation of marks for viva voce
test, no hard-and-fast rule of universal application which
woul d neet the requirements of all cases can be laid
down. However, when allocation of such marks is made
with an intention which is capable of being abused or
msused in its exercise, it is liable to be struck down as
ultra vires Article 14 of the Constitution of India.

\ 005 \ 005 \ 005

36. We woul d proceed on the assunption that the
Conmi ssion was entitled to not only ask the candi dates
to appear before it for the purpose of verification of
records, certificates of the candi dates and other
docunents as regards qualification, experience, etc. but
could al so take viva voce test. But marks allotted therefor
shoul d i ndi sputably be within a reasonable limt. Having
regard to Rule 8 of the 1979 Rul es higher marks for viva
voce test could not have been-allotted as has rightly been
observed by the High Court. The Rules nust, therefore,
be suitably recast."

In this case allocation of marks for interview was in fact msused. It
not only contravened the ratio laid down by this Court in Ashok Kumar
Yadav (supra) and subsequent cases, but in the facts and circunstances of
the case, it is reasonable to draw an inference of favouritism The power in
this case has been used by the Appointing Authority for unauthorized
purpose. Wien a power is exercised for an unauthorized purpose, the sane
woul d amount to nalice in law [ See The Manager, CGovt. Branch Press and
Another v. D.B. Belliappa - AIR 1979 SC 429, Punjab State Electricity
Board v. Zora Singh and Others \026 (2005) 6 SCC 776 and K. K. Bhalla v.
State of MP. and O hers \026 (2006) 3 SCC 581].

For the reasons aforenentioned, the inpugned judgnents cannot be
sustai ned, which are set aside accordingly. Selection of Respondent Nos. 4
and 5 is set aside. The conpany is directed to appoint the appellant. The
appeal is allowed with cost. Counsel s fee assessed at Rs. 10, 000/-.




