http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 17

PETI TI ONER
SHRI NI VAS KRI SHNARAO KANGO

Vs.

RESPONDENT:
NARAYAN DEVJI KANGO AND OTHERS

DATE OF JUDGVENT:
23/ 03/ 1954

BENCH

Al YYAR, T.L. VENKATARAMA
BENCH

Al YYAR, T.L. VENKATARANA
MUKHERJEA, B. K

HASAN, GHULAM

Cl TATI ON
1954 AR 379 1955 SCR 1
Cl TATOR I-NFO-:

R 1955 SC 206 (13)

F 1959 SC 906 ( 10)

A 1962 SC~ 59 (5, 10, 11)
RF 1970 SC1730 (3)

RF 1972 SC1401 (9, 11)

R 1974 SC 878 (14, 15)
R 1991 SC2176 (32)
ACT:

Hi ndu | awJoint fanm|ly- Wiether there is presunption that
property held by any nmenber thereof is joint--Existence of
sone nucl eus-Burden of Proving sel f-acquisition-Property in
possession of a famly from time imenorial-Presunption
whether it is ancestral - Adoption-Ri ghts acquired by adoptive
son relating back to date of death of adoptive father-
Doctrine of relation back Wether applicable to estate of a
col I ateral

HEADNOTE:

It is well-settled that proof of the existence of a Hindu

joint famly does not lead to the presunption that property
held by any nenber of the fanmily is joint and the burden
rests upon any one asserting that any item of property was
joint to establish the fact. But where it is [ established
that the fanmily possessed sone joint property which fromits
nature and relative value may have forned the nucl eus’ from
which the property in question may have been acquired the
burden shifts to the party alleging self-acquisition to
establish affirmatively that the property was acquired
without. the aid of the joint fam |y property.
Hel d, that on the facts the nucleus was not sufficient to
di scharge the initial burden which lay on the plaintiff of
proving that the acquisitions were made with the aid of
joint famly properties.

Held, further, that even if the burden shifted on the
def endants of establishing self acquisitions that had been
di scharged by proof and the ancestral |ands were intact and
the incone derived therefromnust have been utilized for the
mai nt enance of the nenmbers of the famly.

Waile it is not unusual for a fanmily to hold properties for
generations without a title deed, an acquisition by a nember




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 17

woul d ordinarily be evidenced by a dead. Wen, therefore, a
property is found to have been in the possession of a famly
fromtinme inrenorial, it is not unreasonable to presune that
it is ancestral and to throwthe burden on the party
pl eadi ng self-acquisition to establish it.

On adoption by the H ndu wi dow, the adopted son acquires
all the rights of an aurasa son and those rights relate back
to the date of the death of the adoptive father
The ground on which an adopted son is held entitled to take
in defeasance of the rights acquired prior to his adoption
is that in
2
the eye of Ilaw his adoption relates back, by a Ilega
fiction, to the date of the death of his adoptive father, he
being put in the position of \a posthunmous son

These principles, however, apply only when the claimof the
adopted son relates to the estate of the adoptive father
But where succession to the properties of a person other
than an adoptive father is involved the principle applicable
is not. ‘the rule of relation back but the rule that
i nheritance once vested could not be divested.

The decision to the contrary i'n Anant Bhi kappa Patil (M nor)
v. Shankar Ranthandra Patil (70 |I.A. 232) dissented from
Appal aswam  v. Suryanarayananurti (l.L.R 1948 Mad. 440 at
447, 448); Babubhai G rdharal v. U am al Hargovandas (I.L.R
1937 Bom 708); Venka taramayya v. Seshamma (l.L.R 1937
Madras 1012); Wthianatha v. Varadaraja (l.L.R 1938 WMadras
696); Pratapsing Shivsing v. Agarsingii Raisingji (46 1.A
97 at 107); Vellanki. Venkata v. Venkatarama (4 |.A 1);
Verabhai v. Bhai Hiraba (30 ITA-~ 234)- Chandra v. Coiarba
(I.L.R 14 Bom 463); Amarendra Mansingh v. Sanatan Singh
(60 I1.A 242) ; Balu Sakharamv. Lehoo Sanbhaji (l.L. R
1937 Bom 508); Neel angouda Linmbangouda - v. U jan Gowda
(A-1.R 1948 P.C. 165; 50 Bom L.R 682); Bhubaneswari Deb
v. Nl komul Lahiri (12 I.A 137): Kally Prosonno Ghose v.
CGocool Chunder Mtter (I.L.R 2 Cal. 293); Nil|lkonul Lahur
v. Jotendro Mohan Lahuri (I.L.R. 7 Cal. 178); Raghunandha v.

Brozo Kishoro. (3 1. A 154); Bachoo Hurkisondas V.
Mankorebai (34 |.A 107); Vijaysingji Chhatrasingji v.
Shi vasangj i Bhi masangj i (62 I.A 161); Kal i-das V.

Krishnachandra Das (2 B.L.R 103 F.B.) referred to. Ti vaji
Annaji v. Hanmant Ranthandra (I.L.R 1950 Bonbay 510)
approved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 164 of 1952.
Appeal fromthe Judgnent and Decree dated the 12th August,
1949, of the Hi gh Court of Judicature at Bonbay in  Appeal s
Nos. 63 and 148 of 1947, from Original Decree, arising out
of the Decree dated the 31st July, 1946, of the Court of the
G vil Judge, Senior Division, Bijapur, at Bijapur in Specia
Cvil- Suit No. 28 of 1945.
J. B. Dadachanjiand Naunit Lal for the appellant.

S. B. Jathar and Ratnaparkhi Anant Govind for t he
respondents.

1954. WMarch 23. The Judgnent of the Court was delivered by
VENI CATARAMA AYYAR J.

3
VENKATARAMA AYYAR J.-This appeal arises out of a suit for
partition instituted by the appellant in the Court of the
Cvil Judge Senior Division, Bijapur. The relationship of
the parties wll appear from the follow ng geneal ogica
tabl e:
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Ranchandr a

Siddopant Kriéhnarao

al i as Sadashiv (d. 1897)
(d.1899) m Rukmi ni

(D-6)

Gundo m Laxnmibai (D-5)

| Sﬁrinivas

Devji m Akkubai (D 4) (adopt ed son)
(adopt ed) plaintiff
d. 6-9-1935:
Nar ayan Raghavendr a Gundo
D1 D2 D3
Si ddopant and’ Krishnarao were nenbers of a joint

undi vided famly.  Krishnarao died in 1897 leaving behind a
wi dow, Rukninibai, who is the sixth defendant in the suit.
Si ddopant died in 1899 | eaving hi msurviving his son, Gundo,
who died in 1901 | eaving behind a wi dow, Lakahm bai, who is
the fifth defendant. On 16th Decenber, 1901, Lakshm ba
adopted Devji, who died on 6th May, 1935, |eaving three
sons, defendants Nos. 1 to 3, and a w dow,~ Akkubai, the
fourth defendant. On 26th April, 1944, Rukm ni bai  adopted
the plaintiff, and on 29th June, 1944, he nstituted the
present suit for partition claimng a half share in the
fam |y properties.

Si ddopant and Krishnarao represented one branch of a
Kul karni family and were entitled for their share of the
Watan | ands, to the whole of S. No. 138 and a half share in
S. Nos. 133 and 136 in the village of Ukammal and “a half
share in S. Nos. 163, 164 and 168 in the village  of

Kat akanhal |'i. The other branch was represented by Swamrao,
who was entitled for his half share
4

of the Watan lands, to the whole of S. No. 137 and to a hal f
share in S.Nos. 133 and 136 in the village of Ukamal and to
a half share in S. Nos. 163, 164 and 168 in the village of

Kat akanhal | i . Si ddopi nt purchased a house under Exhibit D
36 and | ands under Exhibits D-61 and D64, and constructed
two substantial houses. Hi s grandson, Devji, also built a

house. Al these properties are set out in Schedules A and
B to the plaint, A Schedule consisting of houses and ' house-
sites and B Schedule of lands. It is the plaintiff’s  case
that these properties were either ancestral, or wer e
acquired with the aid of joint fanmily funds. He accordingly
clains a half share in them as representing Krishnarao
Swai ni rao di ed about 1903 issueless, and on the death of his
wi dow shortly thereafter, his properties devolved on Devji
as his nearest agnate, and they are set out in Schedule Cto
the plaint. The plaintiff clainms that by reason of his
adoption he has becone a preferential heir entitled to
di vest Devji of those properties, and sues to recover them
from his sons. -In the alternative, he clainms a half share
in themon the ground that they had been blended with the
admtted Joint fam ly properties.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 17

The defendants denied the truth and validity of the
plaintiff’'s adoption. They further contended that the only
ancestral properties belonging to the famly were the Witan
lands in the villages of Ukammal and Katakanhalli, that the
purchases nade by Siddopant were his self-acquisitions, that
the suit houses were also built with his separate funds, and
that the plaintiff was not entitled to a share therein
Wth reference to the properties in Schedule C, they pleaded
that the. plaintiff could not by reason of his adoption
di vest Devji of the properties which had devol ved on him as
hei r. They deni ed that those properties had been blended
with the joint famly properties.

Both the Courts bel ow have held that the adoption of the
plaintiff is true and valid;, and that question is no |onger
in dispute before us: They have also held that the
purchases nade by Si ddopant and the houses built by himwere
his self-acquisitions, as was also the house built by Devji.
The trial Court held that the

5

plaintiff. _was entitled to ahalf share in S. Nos. 639 and
640 in Schedule A on the ground that they belonged to the
family as ancestral properties; but the Hi gh Court held that
that had not been established. As regards the properties
set out in Schedule C, while the trial Court decided that
the appellant was entitled to them exclusively under the
decision of the Privy Council in Anant  Bhi kappa Pati
(M nor) v. Shankar Ranthandra Patil (1), the H gh Court held
following a Full Bench decision of that Court in Jivaji
Annaj i v. Hanmant. Ranthandra(2), that t hey bel onged
exclusively to Devji, and that the plaintiff could lay no
claim to them Both the Courts a reed in negativing the
contention of the plaintiff that there had been a bl ending
of these properties with the joint famly  properties. In
the result, the H gh Court granted a decree in favour of the
plaintiff for partition of the adnitted Watan ,lands, and
otherwise dismssed the suit. The present appeal is
preferred agai nst this decision

The first contention that has been urged on behalf of the
appellant is that the finding of the Courts bel ow that the
properties purchased by Siddopant and the houses constructed
by him and Devji were self-acquisitions, 1is -erroneous,
firstly because the burden was wongly cast on the plaintiff
of proving that they were nade with the aid of joint famly
funds, and secondly because certai n docunents whi ch had been
tendered in evidence by the plaintiff had been wongly
rejected as inadmissible. On the first —question, the
argunent of the appellant is that as the famly admttedly
possessed incone-producing nucleus in the ancestral Watan
lands of the extent of 56 acres, it nmust be presuned  that
the acquisitions standing in the name of Siddopant were nade
with the aid of joint famly funds, that the burden lay on
the defendants who claimed that they were self-acquisitions
to establish that they were nade without the aid of joint
famly funds, that the evidence adduced by them fell far
short of it, and that the presunmption in favour of the
plaintiff stood unrebutted. For deciding whether this
contention is well-founded, it is necessary to see

(1)70 1. A 232.

(2) I.L.R 1950 Bom 510.

6

what the findings of the Courts below are regarding the
extent of the ancestral properties, the incone they were
yi el ding, the anounts that were invested by Siddopant in the
purchases and house constructions, and the other resources
that were available to him
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On the question of the nucleus, the only properties which
were proved to belong to the joint family were the Watan
lands of the extent of about 56 acres, bearing an annua

assessnment of Rs. 49. There is no satisfactory evidence
about the income which these lands were vyielding at the
material period. Rukmnibai, P.W 6, and Akkubai, D.W 1,

gave conflicting evidence on the point. But neither of them
coul d have had nuch of first-hand know edge, as both of them
cane into the famly by narriage long after the nineties,

and were then very young. The |lessee who cultivated the
| ands of Swamirao, who owned, a share in the Witan |[|ands
equal to ' that of Siddopant and Krishnarao, deposed that
the net incone was Rs. 30 per annum On a consideration of
the entire evidence, the trial Court put the annual incone
at Rs. 150. On appeal, the learned Judges of the Hi gh Court
were also of the opinionthat the incone from the |ands
could not have been considerable. They characterised the
oral evidence of P-W 6 and DW | on the point as
wort hl ess.  They observed that the assessment of |ess than a
rupee per._acre was an indication that the | ands were of poor
quality. They referred to the fact that both the brothers
were obliged to go to the State of Hyderabad for earning
their livelihood, and that Krishnarao had been obliged to
borrow under Exhibits D-89 and D90 even petty anmounts |ike
Rs. 26 and Rs. 10 on-onerous terns, and they accordingly
concluded that the incone fromthe | ands coul d not have beep
sufficient even for maintenance.

Conming next to the acquisitions, ~on 21st . My, 1871

Si ddopant  purchased under Exhi bit D-36 a house  for Rs.200
from his nother-in-law. On 11th My, 1885, he  purchased
under Exhibit D61 S. No. 23 Ukamal village for.a sum of
Rs. 475. On 23rd July, 1890, he purchased under Exhibit D

64 |ands bearing S. Nos. 2025 and 2140 for Rs. 2,400. In
this suit, we are concerned
7

only with S. No. 2025. Apart from these purchases, he
constructed two houses, one on S. (Nos. 639, 640 and 641, and
another on S.Nos. 634 and 635. D.Ws. 2 and 3 have deposed
that these constructions woul d have cost between Rs. 20,000
and Rs. 25,000, and both the Courts  have -accepted this
evi dence. It was argued for the appellant that these
wi t nesses had no first-hand know edge of the —constructions,
and that their evidence could not be accepted as accurate.
But making all allowances for inexactitude, there cannot ~ be
any doubt that the buildings are of a substantial character.
After 1901, Devji built a house on S. Nos. 642, 644 and 645
at a cost estimted between Rs. 2,000 and 4,000. Thus, sums
amounting to about Rs. 30,000 had been invested in_ the
acquisition of these properties and construction of the
houses. Where did this nmoney come from? The evidence is
that Siddopant was a Tahsildar in the State of Hyderabad,
and was in service for a period of 40 vyears before he
retired on pension. Though there is no precise evidence as
to what salary he was drawing, it could not have been
negligible, and salary is the least of the income which
Tahsildars generally nmke. The |lower Courts canme to the
concl usion that having regard to the snmallness of the incone
from the ancestral Ilands and the nagnitude of the
acquisitions made, the former could not be held to be the
Foundation for the latter, and on the authority of the
deci si on of the Privy Council in Appal aswam V.
Suryanar ayanamurti (1) held -that the initial burden which
lay on the plaintiff of establishing that the properties of
which a division was clainmed were joint famly properties
had not been discharged. The |aw was thus stated in that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 17

case:
" The Hndu law upon this aspect of the case is well
settled. Proof of the existence of a joint fanmily does not
lead to the presunption that property held by any menber of
the famly is joint, and the burden rests wupon anyone
asserting that any item of property was joint to establish
the fact. But where it is established that the famly
possessed sone joint property which from its nature and
relative value may have forned the nucleus from which the
property in question may

(1) I.L.R 1948 Mad. 440 at 447, 448

8

have been acquired, the burden shifts to the party alleging
sel f-acquisition to establish affirmatively t hat t he
property was acquired without the aid of the joint famly
property: See Babubhai Grdharlal v. U amal Hargovandas
(1), Venkataramayya v. Seshanma(?2) Vythianatha v. Vdradaraja
(3)."

It is argued for the appellant that in that case the
father " had obtained under the partition deed, Exhibit A,
properties of the value of Rs. 7,220, that he acquired
properties of the value of Rs. 55,000, and that never-
theless, it was observed by the Privy Council that " the
acquisition by the appellant of the property under Exhibit
A, which as betweenhimand his sons was joint famly
property, cast upon the appellant (the father) the burden of
proving that the property which he possessed-at the tine of
the plaint was his self-acquired property "; and that
therefore on proof that there existed ancestral |ands of the
extent of 56 acres, the burden was shifted on to the
def endants to establish self-acquisition
Whet her the evidence adduced by the p plaintiff was
sufficient to shift the burden which initially rested on
, himof establishing that there was adequate nucl eus out of
whi ch the acquisitions coul d have been nade is one of @ fact

dependi ng on the nature and the extent of the nucl eus. The
important thing to consider is the i ncone which the nucleus
yi el ds. A building in the occupation of the nmenbers /of a

fam ly- and yielding no i ncome could not be a nucl eus out of
whi ch acquisitions’ could be nmade, even though it might be

of considerable value. On the other hand, ~a running
business in which the capital invested is conparatively
smal | m ght conceivably product substantial income,  which

may well formthe foundation of the subsequent acquisitions.
These are not abstract questions of law, but questions of
fact to be deternined on the evidence in the case. In
Appal aswam  v. Suryanarayananurti (4), the nucleus of Rs.
7,220 included 6/16th share in a rice mll and  outstandi ngs
of the value of Rs. 3,500, and as the acquisitions in
guestion were made during a period of

(1) 1.L.R 1937 Bom 708.

(2) I.L.R 1937 Mad. 1012,

(3) I.L.R 1038 Mad. 696.

(4) 1.L.R 1948 Mad. 440.

9

16 years it was possible that the joint fam |y income m ght
have contributed therefor. But in the present case, the
finding of the Courts is that the income fromthe |ands was
not sufficient even for the maintenance of the-nenbers, and
on that they were right in holding that the plaintiff had
not discharged the initial burden which lay on '"him But
even if we are to accept the contention of the appellant
that on proof of the existence of the Watan | ands the burden
had shifted on to the defendants to prove that the
acquisitions were nade wthout the aid of joint famly
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funds, we nust hold on the facts that that burden had been
di schar ged. I n Appal aswanm v. Suryanarayanamurti (1), in

hol ding that the father had di scharged the burden of proving
that the acquisitions were his own, the Privy Counci
obser ved:

"The evi dence establishes that the property acquired by the
appel l ant under Exhibit Ais substantially intact, and has
been kept distinct. The income derived from the property
and the small sumderived fromthe sale of part of it have
been properly applied towards the expenses of the fanily,
and there is no evidence fromwhich it can be held that the
nucleus of joint famly property assisted the appellant in
the acquisition of the properties specified in the schedul e,
to the witten statenent.”

Li kewi se, in the present -case all the ancestral Watan | ands
are intact, and are available for partition, and the snal
income derived fromthem nust- have been utilised for the
mai nt enance of the nenbers of the famly. Wether we hold,
as did the learned Judges of the H gh Court, that the
plaintiff. _had failed to discharge the burden which lay on
him of —establishing sufficient nucleus, or that t he
def endants had di scharged the burden of establishing that
the acquisitions were made without the aid of joint famly
funds, the result is the same. The " contention of the
appel l ant that the /findings of the Courts bel ow are based on
a mstaken view as to burden of proof and are in consequence
erroneous, nust fail

(1) I.L.R 1948 Mad. 440.

10

It was, next contended that certain docunents which were
tendered in evidence had been wongly rejected by the Courts
below, and that the finding of self-acquisition  reached
wi t hout reference to those docunents shoul d not be accepted.
These docunents are judgnents in two suits for maintenance
instituted by Rukm nibai in the Sub-Court, Bijapur, C.S. No.
445 of 1903 and C. S. No. 177 of 1941 and in  appeals
therefrom C A No. 5 of 1905 and C A No. 39 /of 1942
respectively in the District  Court, Bi j apur . These
docunents, were produced before the, trial Court on 17th
July, 1946, along with 28 other docurments when the hearing
was about to commence and were rejected. On appeal, dealing
with the conplaint of the plaintiff that these documents had
been wrongly rejected, the H gh, Court observed

" Apart fromthe fact that these docunments were produced  at
a very late stage of the case............ these judgnents
could have been admitted in evidence only if they could be
shown to be rel evant under any of the sections 40 to 44 of
the I ndian Evidence Act. None of these sections applied in
this case. The trial Judge was, therefore, right in not
admtting themin evidence."

The argunent of the appellant is that these judgments are
admi ssi bl e under section 13 of the Evidence Act as instances
in which there was an assertion that the suit properties
bel onged to the joint famly. For the respondents, it is
contended that the dispute between the parties in those
litigations was only about the quantum of mmintenance to be
awarded, that no question of title to the properties was
directly involved, and that section 13 was inapplicable. W
are unable to accept this contention. The anount of
mai nt enance to be a warded woul d depend on the extent of the
joint famly properties, and an i ssue was actually frame d
on that question. Moreover, there was a prayer that the
mai nt enance shoul d be charged on the fanily properties, and
the same was granted. W are of opinion that the judgments
are admissible under section 13 of the Evidence Act as
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assertions of Rukm nibai that the properties nowin. dispute
bel onged to the joint famly.

11
But there is another difficulty in the way of the reception
of this evidence. 1t was contended by the respondents on

the basis of the observations in the judgnent of the High
Court already extracted that the real ground of rejection
was that the docunents were produced |ate. The order of the
trial Court rejecting the docunent has not been produced
before us. But there, is on the record a petition filed by
the plaintiff on 25th July, 1946, after the evidence was
cl osed and before argunents were addressed, for the
adm ssion of the 32 docunents rejected on 17th July, 1946,
and therein it is stated that "they have been rejected on
the ground of late production." The defendants endorsed on
this petition that if the docunments were to be adnmitted at
that stage, an opportunity would have to be given to themto
adduce cevidence and the trial woul d-have to be re-comenced,;
and the /prayer for admssion of these docunents was
accordi ngl y opposed. The Court dism ssed the petition. The
rejecti on-of the docunents was therefore clearly nade under
Oder X, rule 2, and there-are no grounds for now setting
asi de that order and reopening the whole case. This ground
of objection nmust therefore fail

Apart fromthe Watan l'ands which are admttedly ancestral
and apart fromthe purchases nmade under Exhibits. D36, D
61 and D-64 and the houses which we have held to be self-
acquisitions, there are certain plots nentioned in Schedule
A in which the plaintiff clains a half share. ~ These are the

sites on which the houses have been constructed.’ The
contention of the plaintiff is that they are ‘ancestra
properties. The trial Court held that in the absence of a

title deed showing that the sites were acquired by nenbers
of the fanmily they nust be held to be ancestral, and on that
ground, decreed to the plaintiff-a half share in S. Nos. 639
and 640. The Hi gh Court reversed this decision observing
generally that the evidence relating to the house sites was
not clear, "when they were acquired or by whont, and that in
the absence of evidence showing that they formed part of
-the joint famly properties, they nmust be held to be self

acqui sitions. Wth respect, we are unable to agree wth
this view VWile it is not
12

unusual for a famly to hold properties for generations
without a title deed, an acquisition by ~a nenber ~would

ordinarily be evidenced by a deed. Wen, therefore, a
property is found to have been in the possession of a famly
fromtime inrenorial, it is not unreasonable to presune that

it is ancestral and to throwthe burden on the party
pl eadi ng self-acquisition to establish it.

It is necessary in this view to examne the -evidence
relating to the several plots for which no title deeds have
been produced. S. Nos. 634 and 635 form one bl ock, on which
one of the houses has been constructed. The sanads relating
to themare Exhibits D-45 and D-46, and they nerely recite
that the grantee was in occupation of the plots, and that
was confirned. There is reference in themto a previous
patta granted by the Government. Exhibits 52 to 55 are
pattas showing that the properties conprised therein had
been acquired fromthe Governnment. |If the identity of S
Nos. 634 and 635 with the properties conprised in these
docunents had been established, the plea that they are not
ancestral would have been nade out. But that has not been
done, and the presunption in favour of their being ancestra
property stands unrebutted. The claimof the plaintiff to a
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hal f share therein nust be allowed. S. Nos. 639, 640 and
641 form one block, on which there is another house
st andi ng. There is no title deed for S. No. 639. Exhi bi t
D47 is the sanad for S. No. 640, and it nerely recognises
the previous occupation by t he grantee, and that is
consi st ent with its character as ancestray property.
Exhibit D-48 is the sanad for S. No. 641 andis in the
sane terms as Exhibits D-45 and D-46. The <claim of the
plaintiff with reference to all these items nust be upheld.
W have next S. Nos. 642, 644 and 645, on which Devji
constructed a house. The relative sanads are respectively
Exhi bits D-49, D-50 and D-51. Their contents are sinmlar to
those of Exhibits D45 and D-46, and for the same reasons,
these plots nust be held to belong to the joint famly. We
have next S. No. 622 on which there stands a house. It s
clear from Exhibit D-43 that this was purchased by Devji at
a CGovernnent auction in'the year 1909. The plaintiff can
lay -no claimtoit. ~Then there'is

13
S. No. '643. The oral evidence relating to this is that a
famly tenple stands on it. |t cannot be partitioned. In

the result, it rmust be held that the plots, S. Nos. 634 and
635, S. Nos. 639, 640 and 641 and S. Nos. 642, 644 and 645
are ancestral properties, and that the plaintiff is entitled
to a half share therein. As substantial superstructures
have been put thereon, the appropriate relief to be granted
to the plaintiff is that he be given half the value of those
plots as on the date of the suit.

It remains to deal with the claimof the plaintiff for
possession of C Schedule properties on the ground that by
adopti on he becane the preferential heir of Swanirao and is
consequently entitled to divest Devji and his successors of
these properties. The contention of the appellant based on
the decision of the Privy Council -in Anant Bhi kappa ' Pati
(M nor) v. Shankar Ranthandra Patil (1) is that on adoption
the adopted son acquires all the rights of an aurasa son
that these rights relate back tothe date of the death of
the adoptive father, and that in consequence his ‘right to
share in the joint famly properties and to inherit fromthe
collaterals should both be worked out as from that date.
The contention of the respondents based on Jivaji Annaji v.
Hanmant Rancthandra (2) is that the doctrine of relation back
does not extend to properties which are inherited from a

collateral. The question thus raised is one of considerable
i mportance, and involves a decision as to the correctness of
the law as laid down in Anant Bhi kappa Patil (Mmnor) v.

Shankar Ranthandra Patil (1).

Consi dering the question on principle, the ground on which
an adopted son is held entitled to take in defeasance of the
rights acquired prior to his adoption is that in the eye of
law his adoption relates back, by a legal fiction, to the
date of the death of his adoptive father, he being 'put in
the position of a posthunbus son. As observed by Ameer Al
J. in Pratapsing Shivsing v. Agarsingji Raisingji (3),

(1) 70 1.A 232

(2) I.L.R 1950 Bom 510

(3) 46 I.A 97 at 107.
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Again it is to be remenbered that an adopted son is the
continuator of his adoptive father’s line exactly as an
aurasa son, and that an adoption, so far as the continuity

of the line is concerned, has a retrospective effect;
whenever the adoption may be nade there is no hiatus in the
continuity of the line. |In fact, as Wst and Buhler point

out in their learned treatise on Hndu Law, the Hi ndu
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| awyers do not regard the nale line to be extinct or a Hi ndu
to have died without nale issue until the death of the w dow
renders t he conti nuation of the-1line by adoption
i mpossi ble."

It is on this principle that when a wi dow succeeds to her
husband’s estate as heir and then nakes an adoption, the
adopted son is held entitled, as preferential heir, to
di vest her of the estate. It is on the sane principle that
when a son dies unnarried and his nother succeeds to his
estate as his heir, and then makes an adoption to h er
husband, that adopted son is held entitled to divest her of
the estate. (Vide Vellanki Venkata v. Venkataranma(l) and
Verabhai v. Bhai Hiraba(2). The application of this
principle when the adoption was nmade to a deceased
copar cener raised questions of sonme difficulty. |If a joint
fam |y consisted of two brothers A and B, and A died | eaving
a wi dow and the properties were taken by survivorship by B

and then W took a boy X in adoption, the question was
whet her the -adopted son could claima half share in the
estate to which A was entitled. It was answered in the
affirmative onthe ground that his adoption -related back to
the date of the death of A But suppose before W makes an
adoption, B dies |eaving no son but a widow C and the estate
devol ves on her, can Wthereafter make an adoption so as to
confer any rights on X'to the estate in the hands of C? It
was held in Chandra v. Gojarabai (3) that the power to nake
an adoption so as to confer a right on the adopted son could
be exercised only so long as the coparcenary of which the
adoptive father was a nenber subsisted, and that when the
| ast of the coparceners died and the properties thereafter
devol ved on his

(1) 41.A 1 (3) I.L.R 14 Bom 463

(2) 30 1.A 234.
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heir, the coparcenary had <ceased to exist, and t hat
therefore Wcould not adopt so as to divest the estate which
had vested in the heir of the last coparcener. In/view of
the pronouncenents of the Judicial Conmittee in Pratapsing
Shivsing v. Agarsingji Raisingji(1) and Amarendra Mansingh
v. Sanatan Singh(2) that the validity of an adoption did not
depend on whether the adopted son could divest -an estate
whi ch  had devol ved by inheritance or not, a Fall Bench of
the Bonbay H gh Court held in Balu Sakharam v.  Lahoo
Sanbhaji (3) that in such cases the adoption would be valid,
but that the estate which had devol ved upon the heir ~could
not be divested. |In Anant Bhi kappa Patil (Mnor) v. Shankar
Rancthandra Patil(4), the Privy Council dissented from this
view, and held that the coparcenary nust be held to subsi st
so long as there was in existence a wi dow of a coparcerier
capabl e of bringing a son into existence by adoption, and if
she nade an adoption, the rights of the adopted son would be
the same as if he had been in existence at the tinme when his
adoptive father died, and that his title as coparcener woul d
prevail as against the title of any person claimng as  heir
of the last coparcener. |In substance, the estate in the
hands of such heir was treated as inpressed with the
character of coparcenary property so long as there was a
wi dow alive who could make an adoption. This principle was
re-affirmed i n Neel angouda Li nbangouda v. Ujjan Gouda(5).

Thus far, the scope of the principle of relation back is
cl ear. It applies only when the claimmde by the adopted
son relates to the -estate of his adoptive father. Thi s
estate mmy be definite and ascertained as when he is the
"sole and absolute owner of the properties, or it nmay be
fluctuating as when he is a nmenber of a joint Hndu famly,
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in which the interest of the coparceners is liable to
i ncrease by death or decrease by birth. In either case, it

is the interest of the adoptive father which the adopted son
is declared entitled to take as on the date of his death.
The point for

(1) 46 1. A 97. (4) 70 1.A 232.

(2) 60 1. A 242. (5) A l.R 1948 P.C. 165: 50 BomL.R 682.
(3) I|.L.R 1937 BOM 508.
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determnination now is whether this doctrine of relation back
can be applied when the claimnade by the adopted son
relates not to the estate of his adoptive father but of a
collateral . The theory on which this doctrine is based is
that there should be no hiatus in, the continuity of the
line of the adoptive father. That, by its very nature, can
apply only to himand not to his collaterals. 1In the Oxford
Dictionary the word "collateral" is defined as meaning
"descended fromthe sane stock but not in the sane Iline."
The reason behind the rule that there should be continuity
in line does not warrant its extension to collaterals. Nor
is there _any authority until we cone to the decision in
Anant Bhi kappa Patil (Mmnor) v. Shankar Ranthandra Patil (1),
whi ch applied the theory of relation back to the properties
inherited from collaterals. Wth reference to them the
governing principle was that inheritance can never be in
abeyance, and that once it devolves on-a person who is the
nearest heir under the law, it is thereafter not liable to
be divested. The lawis thus statedin Miulla s H ndu Law,

11th Edition, at pages 20 and 21

"On the death of a H ndu, the person who is then his nearest
heir becones entitled at once to the property left by him

The right of succession vests in him imrediately —on the
death of the owner of the property. It cannot under any
ci rcunst ances remain in abeyance in expectation of the birth
of a preferential heir where such heir was not conceived at
the time of the owner’s death.

"Where the estate of a Hindu has vested in a person who is
his nearest heir at the tine of his death, it cannot be
di vested except either by the birth of a preferable heir
such as a son or a daughter, who was conceived at the tine
of his death, or by adoption in certain cases of a son to
the deceased. ™’

In Bhubaneswari Debi v. N | komul Lahiri(2), the facts were
that Chandnoni, the w dow of one Rammmohun, died on 15th
June, 1867, and the estate , devolved on his nephew, N lIkonu

as reversioner. Subsequently, Bhubaneswari Debi, the w dow
of a

(1) 70 1.A 232. (2) 12 1.A 137
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br ot her of Ranmohun called Sibnath, took a boy, Jotindra, in
adoption, and the suit was by himfor half a share in the
estate. If his adoption could relate back to the date of
death of Sibnath, which was on 28th My, 1861, Jotindra
would be entitled to share the inheritance equally wth
Ni | komul . That was the argunent put forward in support  of
his claim (Vide page 139)., In negativing this contention

Sir Barnes Peacock observed: -

"According to the law as laid down in the decided cases, an
adoption after the death of a collateral does not entitle
the adopted son to cone in as heir of the collateral

It is true that reference is also made to the fact that the
boy adopted was not actually in existence on the date of the
death of Chandnmoni ; but that, however, would make no
difference in the legal position, if the principle of
rel ation back was applicable. One of the cases which the
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Privy Council had in mnd was Kally Prosonno Ghose v. Gocoo
Chunder Mtter(1), which was relied on in the H gh Court.
Vide Ni |l kormul Lahuri v. Jotendro Mohan Lahuri(2). There, it
was hold that an adopted son could not claimthe estate of
his adoptive father’s paternal uncle, which had devolved by

i nheritance prior to his adoption. |In 1888 ol apchandra
Sarkar Sastri observed in his Tagore Law Lectures on the Law
of Adopti on:

"As regards coll ateral succession opening before, adoption
it has been held that an adoption cannot relate back to the
death of the adoptive father so as to entitle the adopted
son to claimthe estate of a collateral relation, succession
to which opened before his adoption." (Vide pages 413 and
414). The law was thus well settled that when succession to
the properties of a person other than an adoptive father was
involved, ,the principleapplicable was not the rule of
relation back but the rule that inheritance once vested
coul d not be di vest ed.

Before exam ning the decision in Anant Bhikappa Pati
(M nor) v. Shankar Ranthandra Patil(3), it is

(1) I.1..R 2 Cal. 295.

(2) I.L.R 7 Cal. 178.

(3) 70 1. A 232.

3
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necessary, to refer to the earlier pronouncenents of the
PrivY Council on the question, which formed the basis of
that deci sion. In. Pratap Sing - Shivsing v. Agarsingit

Raisingji(1) the question related to a jivai grant of the
vill age of Piperia which had been nade by the Ruler of Ganph
to a junior menber on condition, that in default of nmale
descendants it should revert to the thakur. The | ast
i ncumbent, Kaliansing, died issueless in Cctober, 1903,
| eaving himsurviving his widow, Bai Devla. On 12th. March

1904, she adopted Pratapsi ng Shivsing.~ The thakur then sued
to recover possession of the village on the ground that the
adopt ed son was not a descendant contenplated by the grant,
and that the adoption was invalid, as it would divest him of
the village which had vested in himin Cctober, 1903. Wth
reference to the first contention, the Judicial Comittee
observed that under the H ndu Law an adopted son was as much
a descendant as an aurasa son. On the second contention

they held that the principles laid dowmn in Raghunandha v
Brozo Kishoro(2) and Bachoo Hurki sondas. Mankorebai (3)  as
to divesting of joint family properties which had vested in
ot her persons were applicable, and that having regard to the
i nterval between the date of the death of Kaliansing and the
date of the adoption Pratapsing could be treated as a
post hunous son. It will be noticed that the thakur did not
claim to succeed to the village on the death of Kaliansing
as his heir but on the ground of reverter under the terns of
the grant, and no question of relation back of title wth
reference to the succession of a collateral’s estate was
i nvol ved.

In Amarendra Mansingh v. Sanalan Singh(1), the question
arose with reference to an inpartible zanmindari known as
Donpara Rai in Oissa. The last of its holder, Raja
Bi bhudendra, died on 10th Decenber, 1922, unnarried, and by
reason of a famly custom which excluded fenales from
succeeding to the Raj, a collateral Banamal ai succeeded to
it. On 18th Decenber, 1922, |Indumati, the nmother of
Bi bhudendra, adopted Amarendra to her husband, Brajendra.
The question

(1) 46 1. A 97. (3) 34 1.A 107.

(2) 3 1.A 154. (4) 60 1,A 242,
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was whet her by his adoption Anmarendra coul d di vest Bananal ai
of the estate. It was held by the Privy Council that the
validity of an adoption did not depend on whether an estate
could be divested or not, and that the point to be
consi dered was whether the power to adopt had conme -to an
end by there having cone into existence a son, who had
attained the full legal capacity to continue the line.
Applying these principles, the Judicial Comittee decided
that the adoption was valid, and that Amarendra took the
estate as the preferential heir. It will be seen that in
this case no claimof the adopted son to succeed to a
collateral was involved, ‘and no question arose as to how far
the theory of relation back could be invoked in support of
such a claim The estate claimed was that of his adoptive

father, Brajendra, and if the adoption was at all valid, it
related back to the date of Brajendra s death, and enabl ed
Amarendra to di vest Bananal ai. 'The point for determnation
actual ly ‘was whether by reason of Bi bhudendra having Ilived
for about 20 years, the power of his nother to adopt to her
husband had cone to an end. |t may be noted that but for

the special customwhich excluded women from inheriting,
I ndumati woul d have succeeded Bi bhudendra as nother, and an
adoption by her woul d divest her of the estate and vest it
in Amarendra, and the case would be governed by the
decisions in Vellanki’ Venkata v. Venkataranma(1l) and Verabha

v. Bhai Hiraba(2). The only difference between these cases
and Amarendra Mansingh v. Sanatan Singh(3) was that on the
deat h of Bi bhudendra his heir ~was not Indumati but
Bananal ai . Thi s decision m ght be taken at the nost to be
an authority for the position-that when an adoption is nmade
to A the adopted son is entitled to recover the estate of A
not merely when it has vested in his w dow who makes the-
adoption but also in any other heir of his. It is no
authority for the contention that he is entitled to recover
the estate of B which had vested in his heir prior to his
adoption to A

Vijaysingji Chhatrasingji v. Shipsangji Bhim,sangji(4) is a
case simlar to the one in Amarendra Mansingh v. Sanatan
Singh(3). The property concerned was

(1) 41. A T (3) 60 I|.A 242.
(2) 30 |.A 234. (4) 62 I.A 161,
20

an inpartible estate. Chandrasangji who was one of the
hol ders of the estate died, and was succeeded by his~ son

Chhatrasingji . Chhatrasingji was then given away in
adopti on, and thereafter Bhinsa@ji, the. Dbrother of
Chhatrasingji, succeed ed to the estate. Then the w dow of

Chhatrasi ngji made an adoption, and the question was whet her
the adopted son could divest the estate in the bands of
Bhi msangj i . It was held that he could. Here again, there
was no question of collateral succession, the point for
deci sion being precisely the same as in Amarendra Mansingh
v. Sanatan Singh(1).

We next come to the decision in Anant Bhi kappa Patil (M nor)
v. Shankar Ranthandra Patil (2). The facts of that case were
that one Bhi kappa died in 1905, leaving him surviving his
wi dow, Gangabai, and an undivided son Keshav. In 1908
Nar ayan, the divided brother of Bhikappa died, and Keshav
succeeded to his properties as heir. 1In 1917 Keshav died
unmarried, and as the properties were Watan |ands, they
devol ved on a collateral, Shankar. 1In 1930 Gangabai adopted
Anant, and he sued Shankar to recover possession of the
properties as the adopted son of Bhi kappa. The Hi gh Court
had held that as the joint famly ceased to exist in 1917
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when- Keshav died, and as the properties had devolved on
Shankar as his heir, the adoption, though valid, could not
di vest himof those properties. The Privy Council held that
the coparcenary nmust be taken to continue so long as there
was alive a wdow of the deceased coparcener, and that
GaDgabai’s adoption had the effect of vesting the famly
estate in Anant, even though it had descended on Shankar as
the heir of Keshav. The decision so far as it relates to
joint fam |y properties calls for no conment. Wen once it
is held that the coparcenary subsists so long as there is a
wi dow of a coparcener alive, the conclusion rmust follow that
the adoption of Anant by Gangabai was valid and operated to
vest in himthe joint famly properties which had devol ved
on Shankar. Then, there were the properties 'which Keshav
had inherited from Narayan, -which had also devolved on
Shankar as his

(1) 60 1-A 242.

(2) 701 1.A 232,
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heir. Wth reference to them the Privy Council observed

" If the effect of an adoption by the nmother of the |ast
male owner is to take his estate out of the hands of a
collateral of his whois nore renote than a natural brother
woul d have been, and to - constitute the adopted person the
next heir of the |last male owner, no distinction can in this
respect be drawn between pro perty which had cone to the
| ast nale owner fromhis father and any ot her property which
he may have acquired.”

On this reasoning, it was held that Anant was entitled also
to the properties inherited by Keshav from Narayan. Anant
Bhi kappa Patil (M nor) v. Shankar Ram Chandra Patil (1) mnust,
in our opinion, be taken to decide that the doctrine of
relation back will apply not only as regards what was | oint
famly estate but also properties which had devolved by
i nheritance froma collateral. Oherwise, it is inpossible
to justify the conclusion that the personal properties of
Keshav whi ch had vested in Shankar in 1917 would re-vest in
Anant even though he was adopted only in 1930. The question
arise how this decision is to be reconciled with the
principle laid down in Bhubaneswari Debi v. Nilkonul Lahir
(2) that an adopti on made subsequent to the death of a
coll ateral do-es not divest the inheritance which had vested
prior to that date. That that principle was not intended to
be departed fromis clear fromthe foll ow ng observati ons of
Sir George Raiikin:

" Neither the present case nor Anmarendra’s  case(3) brings
into ’'question the rule of |aw considered in Bhuba neswar
Debi v. Nilkomul Lahiri(3) (of Kalidas Das v. Krishnachandra
Das(4))......... Their Lordships say nothing as to  these
deci si ons whi ch appear to apply only to cases of
i nheritance’ "

Nor does the discussion in Anant Bhi kappa Patil (Mnor) v.
Shankar Ranthandra Patil (1) throw rmuch light on this matter.
Consi derabl e enphasis is laid on the fact that a ooparcener
has only a fluctuating interest in the joint famly
properties, that it may increase by death and decrease by
birth, and that such a qualified

(1) 70 1.A 232. (3) 60 1. A 242

(2) 12 1. A 137. (4) 2 BLR 103 F.B
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interest as that nust carry with it the liability to be
divested by the introduction of a new coparcener by
adopti on. Thi s reasoni ng, however, is wholly inapplicable

to property which is not held in coparcenary, such as the
estate of a collateral devolving by inheritance. The
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judgrment then refers to the decisions of the Board in
Amarendra Mansingh v. Sanatan Singh(l) and Vijaysingji
Chhat r asi ngj i v. Shivsangji Bhinsangji(2), and it is
observed that the inpartible estates which were concerned
therein were treated as separate property and not as joint
famly property, a conclusion which does not settle the
guesti on, because even on the footing that the estates were
separate properties, no question of «collateral succession
was involved in them the claimunder litigation being’” in
respect of the estate of the adoptive father and covered by
the principle already established in Vellanki Venkata v.
Venkatarama (3) and Verabhai v. Bhai Hraba (4). Then
follows the conclusion already quoted that no distinction
can be drawn between properties which cone fromthe father
and properties which come fromothers. This is to ignore
the principle that the doctrine of relation back based on
the notion of continuity of line can apply and had been
applied, only to the estate of the adoptive father and not
of collaterals. W may now turn to Jivaji Annaji v. Hannmant
Ram Chandra (5) wherein the scope of the decision in Anant
Bhi kappa Patil- (M nor) v. Shankar Rancthandra Patil (6) cane
up for consideration. There, the material facts were that
Keshav and Annappa who were nenbers of a joint famly
effected a partition, and thereafter, Annappa died in 1901,
| eaving behind a’ widow, Tungabai. Keshav died |eaving
behind a son, Vishnu, who died in 1918 wi thout nale issue,
and the property being Watan | ands devolved on a collatera
called Hanmant as ‘his heir. In° 1922 Tungabai adopted
Jivaji. The question was whether he was entitled to divest
the properties which had becone vested in Hanmant as the
preferential heir of Vishnu, and the decision was that he

was not. It will be noticed that
(1)60 I.A 242. (4) 30 I.A 234,
(2) 62 1.A 161. (5) I.L.R~ 1950 Bom 510.

(3) 41.A 1. (6) 70 I . A _232.
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Annappa to whom the adopti on was nade had at the time of his
death becone divided fromhis brother, and the principles
applicable to adoption by a w dow of a deceased  coparcener
had therefore no application. It was a case-in which the
adopted son laid a claimto properties, not on the ground
that they belonged to the joint famly into which he  had
been adopted but that they belonged to a collateral to whom
he was entitled to succeed as a preferential heir,” and it
was sought to divest Hanmant of the properties which had
vested in himin 1918 on the strength of the decision in
Anant Bhi kappa Patil (M nor) v. Shankar Ranthandra Patil (1)
The contention was that if Anant could as adopted son divest
the personal properties of Keshav which had devolved on
Shankar as his preferential heir, Jivaji could also divest
the properties which had devolved on Hanmant -as t he
preferential heir of Vishnu. The |earned Judges nmde no
secret of the fact that this contention received support
fromthe decision in Anant Bhi kappa Patil (M nor) v. Shankar
Rancthandra Patil (1); but they were inpressed by the fact
that the statement of the law in Bhubaneswari Debi v.
Ni | komul Lahiri (2) as to the rights of an adopted son quoad
the estate of a collateral had been reaffirned, and they
accordingly held that the decision in Anant Bhi kappa Pati
(Mnor) v. Shankar Ranthandra Patil (1) did not intend to
alter the previous |law that an adopted son could not divest
properties which had been inherited froma collateral prior
to the date of adoption. They distinguished the actua
deci sion on the ground that as Keshav had vested in himboth
the ancestral properties as well as the properties inherited
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from Narayan, and as admittedly there was a rel ation back of
the rights of Anant in respect of the ancestral properties,
there should |Iikewise be a relation back in respect of the
separate properties. But it is difficult to follow this
distinction. |If under the law the rights of an adopted son
differ according as they relate to the estate of his
adoptive father or to property inherited from collaterals,
the fact that both classes of properties are held by the
same person can nake no difference in the quality of those
rights. The position wll

(1) 70 1. A 232. (2) 12 1 A 137.
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be analogous to that of a coparcener who has also self-
acqui sitions, in which case, the devolution by survivorship
of joint famly properties does not affect the devolution by
i nheritance of the separate properties.

The fact is, as frankly conceded by the | earned Judges, they
were puzzled by the decision in Anant Bhi kappa Patil (M nor)
v. Shankar Ranthandra Patil (1), and as it was an authority
bi nding. ‘'on~ the Indian Courts, they could not refuse to
followit, and were obliged to discover a distinction. This
Court, however, is not hanpered by any such linitation, and
is free to consider the question onits own nerits. In
deciding that an -adopted son is entitled to divest the
estate of a collateral, which had devolved by inheritance

prior to his adoption, Anant Bhi kappa Patil (Mnor) v.
Shankar Ranthandra Patil (1) went far beyond what had been
previously wunderstood to be the law [t is not in

consonance wth the principle well established in Indian
jurisprudence that an.inheritance could not be in.  abeyance,
and that the relation back of the right of an adopted son is
only quoad the estate of the adoptive father.  Moreover, the
law as laid down therein leads to results which are  highly
i nconveni ent. Wen an adoption is made by a w dow of either
a coparcener or a separated nenber, then the right of the
adopted son to claimproperties as on the date of the death
of the adoptive father by reason of the theory of /relation
back is subject tothe linmtation that alienations made
prior to the date of adoption are binding on him if they
were for purposes binding on the estate. Thus, transferees

from limted owners, whether they be wi dows or coparceners
in a joint famly, are anply protected. But no -such
safeguard exists in respect of property inherited from a
collateral, because if the adopted son is entitled on the

theory of relation back to divest that property, the
position of the nmesne holder would be that of an owner
possessing a title defeasible on adoption, and the result of
such adoption nmust be to extinguish that title and that of
all persons claimng under him The alienees from hi mwould
have no protection, as there could be no question of
supporting the alienations on the ground of necessity

(1) 70 1.A 232
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or benefit. And if the adoption takes place long after the
succession to the collateral had opened-in this case it —was
41 years thereafter -and the property might have neanwhile
changed hands several tines, the title of the purchasers
woul d be liable to be disturbed quite a long tine after the
alienations. W nust hesitate to subscribe to a view of the
| aw whi ch | eads to consequences so inconvenient. The claim
of the appellant to divest a vested estate rests on a |ega

fiction, and legal fictions should not be extended so as to
lead to unjust results. W are of opinion that the decision
in Anant Bhikappa Patil (Mnor) v. Shankar Ranthandra
Patil (1) in so far as it relates to properties inherited
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from collaterals is not sound, and that in respect of such
properties the adopted son can lay no claimon the ground of
relati on back. The decision of the H gh Court in respect of
C, Schedul e properties nust therefore be affirned.
It was | finally contended that the defendants had bl ended C
Schedul e properties along with the admtted ancestra
properties so as to inpress themwi th the character of joint
famly properties. The burden of proving blending is
heavily on the plaintiff. He has to establish that the
def endants had so dealt with the properties. as to show an
intention | to abandon their separate claimover it. Thi s
is a question of fact on which the Courts below have
concurrently found against the appellant, and there are no
grounds for differing fromthem
In the result, the .decree of the lower Court wll be
nodified by granting the plaintiff a decree for half the
value of the plots, S. Nos. 634 and 635, S. Nos. 639, 640
and 641 and S. Nos. 642, 644 and 645 as on the date of the
suit. Subject to this nodification, the decree of the |ower
Court is confirned, and; the appeal is disnissed. In the
ci rcunst ances, the parties will bear their own costs in this
appeal

Appeal dism ssed.
(1) 70 1.A 232.
4
26




