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ACT:

Nati onal Security Act, 1980--Section 3(2)--Detention
Order-Assailed in Court--Duty of Court--To find out whether
i mpugned activities affect 'Public order’ or 'law and or-
der’

HEADNOTE:

A Division Bench of the Hi gh Court quashed the order of
detention of the respondent, nmde under Section 3(2) of the
National Security Act, 1980 as bad in law, following the
earlier Full Bench decision in the case of Ashok Dixit wv.
State and others that a solitary assault on one -individua
which may well be equated with ordinary nurder can hardly be
said to disturb public peace of place public order in~ jeop-
ardy so as to bring the case within the purview of the Act,
that it can only raise a 'law and order’ -~ problem and no
nore, and that the act or incident which may be attributed
to the detenu may be reprehensible and yet if it concerns
only specific individuals and has no inmpact on the genera
menbers of the comunity and has no potentiality of disturb-
ing the even tenpo of life of the people, it cannot be held
to be an activity prejudicial to public order.

In appeal by the State, it was contended that the Hi gh
Court was wrong in quashing the detention order
Di sm ssing the appeal, this Court,

HELD: Conceptually, there is difference between | aw and
order and public order but what in a given situation may be
a matter covered by |aw and order may really turn out to be
one of public order. Facts of each case have to be | ooked
into to ascertain whether a matter relates to the |arger
circle or the smaller circle. An act which may not at all be
objected to in certain situations is capable of totally
di sturbing the public tranquility. When communal tension is
high, an indiscreet act of no significance is likely to
disturb or dislocate the even tenpo of the Ilife of the
conmunity. An order of detention made in such a situation
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has to take note of the potentiality of the act objected to.
No hard and fast rule can really be evolved to deal wth
probl enms of human society. Every

427

possi ble situation cannot be brought wunder water-tight
classifications and a set of tests to deal with them cannot
be laid down. As and when an order of detention is ques-
tioned, it is for the court to apply these well known tests
to find out whether the inpugned activities upon which the
order of detention is grounded go under the «classification
of public order or belong to the category of |aw and order
[432H;, 434D F]

In the instant case, it is unnecessary to examne the
facts to find out whether the grounds furnished in support
of the order of detention related to public order or not.
The respondent suffered detention for a mgjor part of the
period covered by the order and was rel eased when the Hi gh
Court quashed it. The detention being one of 1984, in norna
course, would have 'l apsed nore than eighteen nonths hack
[434H;, 435A-B]

Pushkar Mikherjee and O's. v. State of Wst Bengal
[1969] 2 SCR 635; Superintendent, Central Prison, Fategarh
v. Ram Manohar Lohia, [1960] 2 SCR 821; Dr. Ram Manohar
Lohia v. State of Bihar and Os., [1966] 1 SCR 709; In re:
Sushanta Goswam & Os., [1969] 3 SCR 138; Madhu Li maye v.
Sub Divisional Mgistrate, Mnghyr and ot hers, [1971] 2 SCR
711; Kanu Biswas v. State of WstBengal, [1972] 3 SCC 831,
Arun CGhosh v. State of West Bengal ,  [1970] 3 SCR 288; Babul
Mtra alias Anil Mtra v. State of West Bengal , [1973] 1 SCC
393; Kuso Sah v. State of Bihar and Os., [1974] 2 SCR 195;
Ram Ranj an Chatterlee v. State of Wst Bengal, [1975] 3 SCR
301; Ashok Kumar v. Del hi Administration and others, [1982]
2 SCC 403; S.K. Kedar v. State of West Bengal, [1972] 3 SCC
816; Nagendra Nath Mndal v. State of West Bengal, [1972] 1
SCC 498, referred to.

JUDGVENT:
CRI' M NAL APPELLATE JURI SDI CTI ON:- Crim nal -Appeal No. 106
of 1987.
From the Judgnent and Order dated 9.9. 1985 of “the
Al | ahabad High Court in HC WP. No. 16272 of 1984.
Yogeshwar Prasad, D. Bhandari and Vishal Jeet for the Appel -
| ant.
R K. Garg, Mhan Pandey and R B. Msra for the Respondent.
The Judgrment of the Court was delivered by
RANGANATH M SRA, J. This appeal by special Ileave is
directed against the order of the Division Bench of the
Al l ahabad High Court by which it has quashed an order of
detention of the respondent
428
made under section 3(2) of the National Security Act ' (here-
inafter referred to as 'the Act’). The High Court relied
upon a decision of a Full Bench of that Court in Ashok Dixit
v. State and others disposed of on 1.8.1985 being Habeas
Corpus Petition No. 11161 of 1984 for its conclusion that
the detention of the respondent was bad in |law. The majority
opi nion of the Full Bench, as far as rel evant said:
"A solitary assault on one individual which
may well be equated with ordinary nmurder can
hardly be said to disturb public peace or
pl ace public order in jeopardy so as to bring
the case within the purview of the Act. It can
only raise a ’'law and order’ problem and no
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nore. Assaulting an individual in a bus or
train on account of ennmity nmay affect only
certain individuals; but if the assault is
made indiscrinnately in the bus or train and
passengers are harassed indiscrimnately, the
same woul d be |likely to endanger public order
as this kind of incident is bound to have such
i mpact that it will disturb the even tenpo of
life of the community. The act or incident
which rmay be attributed to the detenu may be
reprehensible and yet if it concerns only
specific individuals and it has no inmpact on
the general nenbers of the community and has
no potentiality of disturbing the even tenpo
of life of the people, it cannot be held to be
an activity prejudicial to public order."

The Full Bench-in its turn referred to several decisions
of this Court inits attenpt to bring out a distinction
between the concepts of Law and order and public order and
one of such decisions of this Court is the case of Pushkar
Mukherjee v. State of Wst Bengal, [1969] 2 SCR 635. This
Court said therein:

"The di fference between the concepts of public
order ~ and - law and order is simlar to the
di sti'nction between public and private crines
in the real mof jurisprudence. In considering
the ' material elenents of crine, the historic
tests which each community applies are intrin-
sic wongfulness or the social expediency
whi ch are the two nost inportant factors which
have |lead to the designation of certain con-
duct as crimnal. Dr. Alien has  distinguished
public and private crines in the sense that
some offences primarily injure specific per-
sons and only secondarily the public interest,
while others directly injure the public inter-
est and affect individuals only renptely. (See
Dr. Allen's Lega
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Duties pp.249) There is a broad distinction
along these lines, the differences naturally
arise in the application of any such test.”

It is claimed that these observations of this Court were
taken as the guideline by the Full Bench to ascertain wheth-
er the allegations brought the case within the purview of
public order. Learned counsel for the appellant has strongly
canvassed that the test laid dowmm by Dr. Allen was not
applicable to judge the validity of a detention order. and
the High Court has gone wong in quashing the detention of
the respondent.

It has not been disputed at the Bar that public order
and | aw and order are two distinct concepts. There is | abun-
dance of authority of this Court drawing the distinction
between the two. In the case of Superintendent, Centra
Prisons, Fatehgarh v. Ram Manohar Lohia, [1960] 2 SCR 821
Subba Rao J., as he then was, spoke for the Court thus:

"The expression public order has a very
wi de connotation. Public Oder is the basic
need in any organi sed society. It inplies the
orderly state of society any conmmunity in
which citizens can peacefully pursue their
normal activities of life. In the words of an
em nent Judge of the Supreme Court of Anerica
"the essential rights are subject to the
el ementary need for order without which the
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guar ant ee of those rights would be a
nockery  ........ It (public order) is syn-
onynous Wwith public peace, safety and tran-
quillity."

In Ram Manohar Lohia v. State of Bihar, [1966] 1 SCR 709
Hi dayatul lah, J., as he then was, speaking for the majority
Vi ew observed: -

"One has to inagine three concentric
circles. The law and order represents the
largest circle within which the next circle
representing public order and the snallest
circle represents security of State. It is
then easy to say that an act may affect |aw
and order but not public order just as an act
may affect public order but not public order
just as an act may affect public order but not
the security of the State."

430
In Sushanta Goswami & Ors., [1969] 3 SCR 138 case, this
Court observed: -

"The contravention of |aw always affects
public order but before it can be said to
affect public order, it nmust affect the commu-
nity ‘or the public at large. A mere disturb-
ance/ of “law and order leading to disorder is
not ' necessarily sufficient for action under
the | Act but a disturbance which wll affect
public' order can alonejustify the detention
under ‘that Act."

A Constitution Bench was again called upon to deal with this

problem In the case of Madhu Limay v. Sub Divisional Mgis-

trate, Monghyr, [1971] 2 SCR 742 Hidayatullah, CJ., speaking

for the Court observed: -
"In a judgnment, the expression 'in the ‘inter-
est of public order’ inthe constitution is
capable of taking within ’itself not only
those acts which disturb the security of the
State or act within order puglique, as de-
scribed but also certain acts which disturb
public tranquillity or are prejudice of the
peace. It is not necessary to give the expres-
sion a narrow nmeani ng because, as has been
observed, the expression in the interest of
public order is very wde."

In Kanu Biswas v. State of West Bengal, [ 1972] 3 SCR 831

this Court stated:-

"The question whether a man- has only
conmmitted a breach of |law and order or. has
acted in a manner likely to cause a disturb-
ance of the public order, is a question of
degree and the extent of the reach of the act
upon the society. Public order is, what the
French call, is something nore than ordinary
mai nt enance of |aw and order. The test to be
adopted in determ ning whether an act affects
| aw and order or public order as laid dowmn in
the above case Arun Chosh v. State of WestBen-
gal, [1970] 3 SCR 288 is: Does it lead to
di sturbances of the current of life of the
conmunity so as to anount to a disturbance of
public order or does it affect nerely an
i ndividual leaving the tranquillity of society
undi st ur bed?

In Babul Mtra v. State of Wst Bengal, [1973] 1 SCC 393
this court observed:
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"The distinction between |aw and order
and public order have been pointed out suc-
cinctly in Arun Ghosh v. State of Wst Benga
(supra). According to that decision the true
di stinction between the areas of |aw and order
and public order is that one of degree and the
extent of the reach of the act in question
upon society. The Court pointed out that the
act by itself is not determinative of its own
gravity. Inits quality, it may not differ but
inits potentiality it my be very different."

A three-Judge Bench examined the same point in Kuso Shah .

State

of Bihar, [1974] 2 SCR 195. Referring to the facts,

the Court observed:

"These acts nay raise problens of |aw and
order but-we find it inpossible to see their
i mpact on public order. The two concepts have
wel | -defined contours. It being wellestab-
lished that stray and unorgani sed crines of
theft and assaults are not matters of public
order since they do not tend to effect the
even flow of public life. Infractions of |aw
are bound in sone neasure to lead to disorder
but ‘every infraction of |aw does not neces-
sarily result in public disorder. As observed
i n Pushkar Mukherjee v. State of Wst Bengal
(supra) the line of denarcation nmust be drawn
bet ween seri ous and aggravated fornms of disor-
der which directly affect the comunity or
injure the public interest and the relatively
m nor breaches of peace of purely local sig-
nificance which primarily -injure specific
individuals and only in a secondary sense,
public interest. I'n Dr.”Ram Manohar Lohia v.
State of Bihar, (supra) H dayatullah, J. has
expressed this concept picturesquely by saying
that one has to inmagine three concentric
circles: law and order represents the Iargest
Circle within which is the next circle repre-
senting public order and the smallest circle
represents the security of the state. Law and
order conprehends disorders of less gravity
than those affecting public order just  as
public order conprehends disorders of  |ess
gravity than those affecting the security of
state."

In Ram Ranjan Chatterlee v. State of West Bengal, [1975] 3
SCR 301 dealing with the same question, this Court stated:

"I't may be renmenbered that qualitatively the
acts which affect |aw and order are not dif-
ferent fromthe acts which
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affect public order. Indeed a state of peace
or orderly tranquillity which prevails as_ a
result of the observance or enforcenment of
internal |aws and regul ations by the Govern-
ment is a feature common to the concepts of
aw and order and public order. The distinc-
tion between the areas of |law and order and
public order, as pointed out by this Court in
Arun CGhosh v. State of West Bengal (supra) is
one of degree and extent of the reach of the
Act in question on society. It is the potenti-
ality of the Act to disturb the even tenpo of
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the life of the community which nakes it
prejudicial to the maintenance of the public
order. |If the contravention in its effect is

confined only to a few individuals directly
i nvol ved as distinguished froma w de spectrum
of public it would raise a problemof |aw and
order only. These concentric concepts of |aw
and order and public order may have a comobn
epicentre but it is the length, magnitude and
intensity of the terror-wave unleashed by a
particul ar exception of disorder that helps
di stinguished it as an act affecting public
order fromthat concerning |aw and order."

In Ashok Kumar v. Del hi’ Adm nistration, [1982] 2 SCC 403

this Court re-exam ned the question and stated: -

"“The true distinction between the areas
of public order and | aw and order lies not in
the nature or quality of the act but in the
degree and extent of its reach upon society.
The  distinction between the two concepts of
I'aw and order and public order is a fine one
but this does not mean that there can be no
over-lapping.~ Acts simlar in nature but
commtted in different contexts and circum
stances ~mght cause different reactions. In
one case it mght affect specific individuals
only and therefore touch the problem of |[|aw
and ‘order while in another it nmight affect
public ‘order. The-act by itself therefore is
not determ native of its own gravity. It is
the potentiality of the act to disturb the
even tenpo of the life of the comunity which
makes it prejudicial to the naintenance of the
public order."

These are sufficient to drawthe concl usion that concep-
tually there is difference between l'aw and order and public
order but what in a given situation may be a matter covered
by law and order may really turn.out to be one of public
order. W may now refer to two cases of
433
this Court for that purpose. In Arun Ghosh’s case (supra)
Chi ef Justice Hidayatullah stated thus:

"Take the <case of assault on girls. A
guest at a hotel may kiss or nake advances  to
hal f a dozen chanber maids. He may annoy them
and al so the managenent but he does not cause
di sturbance of public order. He may even have
a fracas with the friends of one of the girls
but even then it would be a case of breach of
| aw and order only. Take another case of 'a man
who nolests wonen in lonely places. As a
result of his activities girls going to col-
| eges and schools are in constant danger and
fear. Wnen going for their ordinary business
are afraid of being waylaid and assaul ted. The
activity of this man in its essential quality
is not different fromthe act of the other
man. But in its potentiality and in its effect
upon the public tranquillity there is a vast
di fference. The act of the man who nol ests the
girls in lonely places causes a disturbance in
the even tenpo of living which is the first
requi renent of public order. He disturbs the
society and community. Hi s act nakes all the
worren apprehensive of their owner and he can




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 8

be said to be causing disturbance of public
order and not nerely committing individua
action which may be taken note by the crimna
prosecuti on agencies."

Equal ly useful would be reference to two other cases, M-

thew, J. in S.K Kedar v. State of West Bengal, [1972] 3 SCC

816 approved the ratio of the decision referred to above and

indicated : -
"The question whether a person has only com
mtted a breach of |aw and order or has acted
in a manner likely to cause a disturbance of
the public order is one of degree and the
extent of the reach of the act upon the socie-
ty. An act by itself is not determ native of
its own gravity. Inits quality, it my not
differ ~fromother but in its potentiality it
may be very different. Simlar acts in differ-
ent contexts affect differently |law and order
on the one hand and public order on the other
It is always a question of degree of the harm
and its effect upon ‘the comunity. Public
order is the even tenpo of the life of the
comunity taking the country as a whole or
even as specified localities. It is the degree
of di'sturbance and its effect upon the life of
the comunity in a locality which deternines
whet her the disturbance anounts only to a
breach of |aw and order.™

434

In Nagendra Nath Mndal v. State of Wst Bengal, [1972] 1

SCC 498 the Court observed as foll ows:

"The target of arson, was an educationa
institution and particularly the registers and
other papers maintained by it. The object
obvi ously was vandalism to disrupt its ‘work-
ing by burning its records and to create a
scare so that neither the teaching staff nor
the pupils would dare attend it for  prosecu-
tion of studies. The acts in question no
doubt, would be acts similarly to those com
mtted by a person who resorts to arson, but
in the circunstances, were acts different” in
potentiality and therefore, ambunted to af-
fecting public order."

In the final analysis, therefore, one has toturn to the
facts on each case to ascertain whether the matter relates
to the larger circle or the snmaller circle. An act which may
not at all be objected to in certain situations is capable
of totally disturbing the public tranquillity. Wen conmnunal
tension is high, an indiscreet act of no significance is
likely to disturb or dislocate the even tenpo of the life of
the community. An order of detention made in such a ' situa-
tion has to take note of the potentiality of the act object-
ed to. No hard and fast rule can really be evolved to dea
with problens of human society. Every possible situation
cannot be brought under water-tight classifications and a
set of tests to deal with them cannot be laid down. As and
when an order of detention is questioned, it is for the
Court to apply these well-known tests to find out whether
the i nmpugned activities upon which the order of detention is
grounded go under the classification of public order or
bel ong to the category of |aw and order

The criticism of |learned council for the appellant
against the ratio in Pushkar Mikherjee’'s case is perhaps not
warranted. We have pointed out above that the ratio of that
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decision has been approved in several |ater cases. The
reference to Dr. Allen's classification was obviously in-
tended to bring into bold relief the basic distinction. The
guideline indicated in that judgnent in another part falls
inline with the general principles adopted by this Court in
several authorities. W do not find that the Full Bench of
the Al l ahabad H gh Court adopted any wrong basis to draw t he
di fference between the two concepts.

In our opinion, it is unnecessary to exanmine the facts
of this case to find out whether the grounds furnished in
support of the order of
435
detention related to public order or not. The respondent
suffered detention for a najor part of the period covered by
the order and was rel eased when the H gh Court quashed it.
The detention being one of 1984, in normal course, would
have | apsed nore than eighteen nonths back. The appeal fails
and i s di sm ssed.

N. P. V. Appeal dis-
m ssed.
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