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Leave granted.

Interpretation and application of the provisions of Order |1 X Rule 13 of
the Code of Civil Procedure, 1908 (for short, "CPC) is in question in this
appeal which arises out of a judgnent and order dated 2nd May, 2005 passed
by a Division Bench of the Calcutta Hi gh Court in A P.QO T.No.86 of 2005
arising out of C S, No.234 of 2002 nodifying an order passed by a | earned
Si ngl e Judge of the said court.

The plaintiff is the appellant before us. It filed a suit on the original
side of the Calcutta Hi gh Court claimng a decree for a sum of

Rs. 37,26,498/- with interest agai nst the respondents. Leave under C ause 12
of the Letters Patent of the said court was also obtained. An application was
filed for recording a decree under Order XII Rule 6 of Code of Cvi

Procedure on 23rd May, 2002. On the said application, notice of notion was
to be served upon the defendants/respondents. The notice was returnable on
12th June, 2002. On the said notice, nobody had appeared on behal f of
defendant No.1l. A direction for filing of Affidavit in opposition was issued
upon the plaintiff’'s application.. Allegedly the said order was comruni cat ed
to the respondent No.1l by Registered Post. The matter was again listed on
15th July, 2002. On that date nobody appeared on behal f of defendant No. 1.

A judgnent and decree, upon adm ssion for a sum of Rs. 37, 26, 428/ - al ong

with interest, was passed agai nst defendant No.1.

Def endant No.2 was a tea broker of defendant No.1. It was inpl eaded

as the guarantor of defendant No.1. No decree, however, was passed agai nst
it. An appeal was preferred by the plaintiff-appellant thereagai nst as no
decree had been passed agai nst defendant No.2. The said appeal was

di sm ssed. The defendant-respondent No.1l, thereafter, filed an application
for recalling the said ex-parte decree, inter alia, contending that they cane
to know about the institution of the said suit only when a nenorandum of
appeal together with a copy of the stay petition was served upon themin
August, 2002.

In terms of an order dated 7th Decenber, 2004, a |earned Single Judge

found the said application to be thoroughly m schi evous and devoi d of any
nmerit but still a direction for recalling the decree was passed on condition
that respondent furnishes a security of Rs.37 lakhs either in the form of bank
guarantee or in cash within a period of three nonths therefrom

An appeal preferred thereagai nst has been allowed by the Division

Bench by reason of the inpugned judgnent. The Division Bench of the

Hi gh Court while passing the inmpugned judgnment, proceeded on the basis

that the | earned Single Judge having exercised his discretionary jurisdiction
under Order I X Rule 13 of CPC, could not have inposed such a harsh

condition, stating
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"It is also stated before us that the

appel | ant/petitioner was advi sed by the Lawers not to
appear before this Court wi thout service of wit of
sumons. Adnmittedly, no wit of sunmpbns even today

has been served upon the appellant/petitioner excepting
that under the Original Side Rules of this Court Notice of
Motion was taken out in respect of Order 12 Rule 6 of
the Code and that notice has been served upon the

appel l ant/petitioner. Therefore, there may be nm sunder-
standing by the said litigant on the basis of the advice
given by his | earned Advocate and thereby prevented by

a sufficient cause to appear before the Court when the
matter was called on for passing the decree under O der
12 Rule 6 of the Code. ~When we ook into the matter
fromthat angle we feel that the order so passed by the
Hon’ bl e First Court directing to secure claimof the
respondent, for the same ampbunt, being the order so
passed by Court, being a sum of Rs.37 lacs, we feel that
order cannot be sustained in1law "

M. Bhaskar P. CGupta, |earned Senior Counsel appearing on behal f of

the appellant woul d submit that the Division Bench conmitted a nanifest

error of lawin so far as it failed to take into consideration that the Court had
the power to direct furnishing of security as a pre-condition for recalling a
noney decree passed ex-parte.

M. B. Raghunath, learned counsel appearing on behalf of the

respondents, on the other hand, submitted that the condition inposed by the
| earned Single Judge being too harsh, the D vision Bench rightly set aside
t he sane.

The appellant filed an application for passing a decree on adni ssion
The decree passed, however, was ex partein nature.  Applicability of the

provisions of Order | X of Rule 13 of CPCis not in dispute. It reads as
under :

"13. Setting aside decree ex parte against

defendant.- In any case in which a decree is passed ex

parte agai nst a defendant, he may apply to the Court by
whi ch the decree was passed for an order to set it aside;
and if he satisfies the Court that the sunmons was not
duly served, or that he was prevented by any sufficient
cause from appearing when the suit was called on for
hearing, the Court shall make an order setting aside the
decree as agai nst hi mupon such ternms as to costs,
paynment into Court or otherwise as it thinks fit, and
shal | appoint a day for proceeding with the suit;

Provi ded that where the decree is of such a nature

that it cannot be set aside as agai nst such def endant

only it may be set aside as against all or any of the other
def endants al so:

Provided further that no Court shall set aside a

decree passed ex parte nmerely on the ground that there
has been an irregularity in the service of sumons, if it
is satisfied that the defendant had notice of the date of
hearing and had sufficient tinme to appear and answer

the plaintiff’s claim

Expl anation. \026 Were there has been an appea

agai nst a decree passed ex parte under this rule, and the
appeal has been di sposed of on any ground other than

the ground that the appellant has w thdrawn the appeal
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no application shall lie under this rule for setting aside
the ex parte decree."

We nmay at once notice that whereas Order | X Rule 7 postul ates
setting aside of orders passed by the Court upon such ternms of costs or
otherwise; Order I X Rule 13, inter alia, postulates "payment into Court".

What woul d be the neaning of "paynent into Court" is the core
qguesti on.

In GP. Srivastava v. R K Raizada & O's. [(2000) 3 SCC 54], a

simlar question cane up for consideration. A Division Bench of this Court
opi ned that the provision under Order I X Rule 13 of the Code of G vi
Procedure shoul d receive a broad construction and no hard and fast

gui del i nes can be prescribed. The courts have a wi de discretion to set aside
an ex parte decree on satisfying itself as regards existence of a "sufficient
cause", opining

"The "sufficient cause" for non-appearance refers

to the date on which the absence was nade a ground for
proceedi ng ex parte and cannot be stretched to rely upon

ot her circunstances anterior in tine. If "sufficient cause"
i s made out for non-appearance of the defendant on the
date fixed for heari'ng when ex parte proceedi ngs were
initiated agai nst him he cannot be penalised for his

previ ous negligence which had been overlooked and

t hereby condoned earlier. In a case where the defendant
approaches the court imrediately and within the

statutory tinme specified, the discretion is normally
exercised in his favour, provided the absence was not

mal a fide or intentional. For the absence of a party in the
case the other side can be conpensated by adequate costs
and the lis decided on nerits."

In Ranesh & Ors. vs. Ratnakar Bank Ltd. [JT 2000 (10) SC 325],

however, this Court, while directing that the ex parte decree be set aside,
al so directed deposit of a further sumof Rs.5 | akhs over and above the
amount of Rs.7 lakhs directed by the Court on an earlier occasion. No |aw
has been, however, l|aid down therein

In Vijay Kumar Madan & Ors. vs. R N. Gupta Techni cal

Education Society & Ors. [(2002) 5 SCC 30], this Court deprecated the
practice of inposing an undue condition and putting the defendant on
onerous terns, stating

"Power in the court to inmpose costs and to put the

def endant - applicant on terms is spelled out fromthe
expression "upon such terns as the court directs as to
costs or otherwise". It is settled with the decision of 'this
Court in Arjun Singh v. Mbhindra Kumar that on an

adj ourned hearing, in spite of the court having proceeded
ex parte earlier the defendant is entitled to appear and
participate in the subsequent proceedings as of right. An
application under Rule 7 is required to be made only if

the defendant w shes the proceedings to be reflected back
and reopen the proceedi ngs fromthe date wherefrom

they becane ex parte so as to convert the ex parte

hearings into bi-parte. Wile exercising power of putting
the defendant on terns under Rule 7 the court cannot

pass an order which would have the effect of placing the
defendant in a situation nore worse off than what he

woul d have been in if he had not applied under Rule 7.

So al so the conditions for taking benefit of the order
shoul d not be such as woul d have the effect of decreeing
the suit itself. Simlarly, the court may not in the garb of
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exerci sing power of placing upon terns nmake an order

whi ch probably the court nmay not have made in the suit
itself. As pointed out in the case of Arjun Singh the
purpose of Rule 7 in its essence is to ensure the orderly
conduct of the proceedi ngs by penalizing inproper

di l atoriness calculated nerely to prolong the litigation."

However, the interpretation of the expression "paynent into Court"
did not directly fall for consideration in those cases.

Oder I X Rule 13 of CPC did not undergo any anmendnent in the year

1976. The Hi gh Courts, for a long tinme, had been interpreting the said

provi sion as conferring power upon the courts to issue certain directions

whi ch need not be confined to costs or otherwise. A discretionary
jurisdiction has been conferred upon the court passing an order for setting
aside an ex parte decree not only on the basis that the defendant had been
able to prove sufficient cause for his non-appearance even on the date when
the decree was passed, but also other attending facts and circunstances. It
may al so ‘consi der the question as to whether the defendant should be put on
terns. The court, indisputably, however, is not denuded of its power to put
the defendants to terns.. It is, however, trite that such terns should not be
unr easonabl e or harshly excessive. Once unreasonable or harsh conditions

are inposed, the appellate court would have power to interfere therewth.

But, it would not be correct to hold that no error has been commtted by the
Di vi sion Bench in holding that the | earned Single Judge did not possess such
power. The learned Single Judge exercised its discretionary jurisdiction
keeping in view that the matter has been disposed of in fact finally at the
interimstage at the back of defendant and it was in that view of the matter a
chance was given to it to defend the suit, but, then the | earned Single Judge
was not correct to direct securing of the entire sumof Rs.37 |lakhs in the
form of bank guarantee or deposit the sumin cash.  The condition inposed
shoul d have been reasonable. Wat woul d be reasonable terns woul d

depend upon facts and circunstances of each case.

In Karumuri Surayya vs. Thadepal |i Pushpaval li Thayaramm &
Os. [AIR (37) 1950 Madras 618], a learned Single Judge of the Madras
Hi gh Court stated the lawin the follow ng ternms

"It seens to me that the wordi ng "upon such terns
as to" in the Rule should be read as applying not only to
costs but to "paynent into Court or otherwise as it thinks

fit" as well. | do not think that the punctuation referred
to above in the rule in any way | ends support to the
contention of the advocate for the petitioner. It looks to

me that the Rule does not restrict the power of the Court
to inmpose conditions for setting aside an ex parte decree
to payment of costs only. The wording of the Rule is
conpr ehensi ve enough to include conditions as to

paynment into Court of decretal ampount or such ot her
conditions as the Court thinks fit. Odinarily the Court
wi Il not inpose onerous conditions upon the defendant,
such as the payment into Court of the whole or part of the
decretal ampunt or as to furnishing of security therefor
etc. The conditions as to deposit of decretal anount or
such simlar terns are i nposed only under specia
circunstances. It is one thing to say that it is either

i nequitable or unjust to put the defendant to such onerous
terns, but it is quite a different thing to say that the Court
has no jurisdiction at all to inpose such terns under any
ci rcunst ances. "

In Somal al Nathalal Mstri vs. The Vasant | nvestnent
Corporation Ltd. & Anr. ILR (1954) Bom 371, it was held
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"The next question is whether the condition which

has been inposed by the Court below is a reasonable
condition. The expression "such terns as to costs,

paynment into Court or otherwise as it thinks fit" suggests
that the matter is one of discretion, but the discretionis to
be exercised in a judicial manner. The condition to be

i nposed, therefore, upon a defendant should be

reasonabl e and not oppressive. Wat condition should be

i mposed in a particular case nust depend upon the facts

of each case. 1In a particular case the Court nay conme to
the concl usion that the defendant should pay into Court
the entire amount. |n another case the Court may cone

to the conclusion that it will suffice if the defendant is
ordered to pay a portion of the decretal amount, and in a
third case it is conceivable that the Court may cone to
the conclusion that the ends of justice will be nmet if the
def endant is made to pay the anpbunt of costs only. The
true principle seemto me to be that while the Court has
got power 'to inpose conditions upon a defendant

i ncluding the condition of the paynent of the entire
amount of the decree, the conditions to be inposed

shoul d be reasonabl e and shoul'd not be oppressive or at

| east should not be conditions which will result in the
def endant not being able to defend the suit."

In B. Padmavat hi Rai wvs. Parvathiamma [Al R 1976 Karnataka 97],
Shetty, J., as the |earned Judge then was, opined

PP The question herein is, whether the Court, while
setting aside the ex parte decree under Order |X Rule 13,
is conpetent to inmpose such conditions apart fromthe
direction to pay costs. The scope of Order |X Rule 13,
was considered in Shyam Lal Sahai v. Ram Narain La

Seth, (1920) 57 Ind Cas 300 = (AIR 1920 Pat 660) in

which MIler, Chief Justice, observed

"The Court may, first of all, inpose conditions as
to the payment of costs, it may, secondly, inmpose
conditions as to the paynent into Court and, in ny
opi nion, this covers the paynent into Court of the
decretal ampunt or some portion thereof or paynent into
Court of the costs. .....

| respectfully agree with the above view. The Court is
conpetent to ask the defendant to pay a portion of the
decretal ampunt or of the costs while setting aside the ex
parte decree, but such conditions should not be

unr easonabl e or ill egal

In the instance case, | feel that the circunstances
amply justify a direction to the defendant to deposit the
admitted portion of the suit claim The defendant does
not dispute her liability to pay the bal ance of unpaid
purchase nmoney with 5= per cent interest from 3-6-1970.

Al that she prayed in the reply notice dated 15-5-1970
was that she m ght be given two years tinme for that
paynent."

The expression "or otherwise" is also required to be construed wi dely.

In Packwood vs. Union-Castle Miil Steanship Conpany Limted
[ (1903) 20 Tines Law Reports 59], it was observed

Y But the clause went on "or otherw se," and he
thought that neant "in any other way," and that the
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clause did apply to the negligence of the butcher in
all owing the dog to go | oose and be lost."

I n Kaval appara Kottarathil Kochuni @ Mopil Nayar etc. vs.
State of Madras & Kerala & Ors. [AIR 1960 SC 1080], this Court opined:

"On the basis of this rule, it is contended, that the
right or the customnentioned in the clause is a distinct
genus and the words "or otherw se" nust be confined to

t hi ngs anal ogous to right or contract such as |ost grant,
i menorial user etc. It appears to us that the word

"ot herwi se"” in the context only nmeans "whatever may be
the origin of the receipt of nmaintenance". One of the
objects of the legislation is to by-pass the decrees of
courts and the Privy Council observed that the receipt of

mai nt enance m ght even be out of bounty. It is nost
likely that a word of the wi dest anplitude was used to
cover even acts of charity and bounty. |If that be so,

under the i npugned Act even a paynent of nmaintenance

out of charity would destroy the character of an admtted
st hanam which ex facie is expropriatory and

unr easonabl e. "

In The Union of India vs.” Shri Om Prakash [(1976) 4 SCC 32], it is
observed

"The words "or is otherwise invalid" inclause (c)
of Section 30 are w de enough to cover all forns of
invalidity including invalidity of the reference.”

Wil e setting aside a decree, conditions can be inmposed but such
conditions should not be unreasonable or harshly excessive.

Keeping in view the peculiar facts and circunstances, we are of the

opi nion that interest of justice would be sub-served if respondent No.1
herein is directed to furnish security to the extent of Rs.5 |lakhs. Such
security should be furnished to the satisfaction of 'the | earned Single Judge.
The security, other than the deposit of the anpunt in cash, should be
furnished within 12 weeks fromthe date. Plaintiff-Appellant would be
entitled to press his application for passing a decree on admi ssion

Def endant - Respondent No.1 would al so be entitled to file hi's objection as to
why a decree under Order XII Rule 6 shall not be passed.” Such a cause, if
not already filed, nmust be filed within 8 weeks from date.

The Court shall consider the matter, upon hearing the counsel for the
parties, on the expiry of said period of 12 weeks on nerits, if the said
def endant -respondent conplies with this order, failing which the decree
passed by the trial court shall stand.

This appeal is allowed to the extent aforenentioned.” No costs.




