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ACT:

Muni ci pal Law Water Suppl y-Landl ord wi thholding essentia
suppl y-Tenant not i'n enjoynent after enactnent-Conviction of
| andl or d- Legal i ty- Bonbay Rents Hotel and Lodgi ng House Rates
Control Act (Bom | LVII of 1947), S. 24.

HEADNOTE:
Section 24(1) of the Bonbay Rents Hotel and Lodging House
Rates Control Act, 1947, provides: * No- landlord either

hi nsel f or through any person acting or purporting to act on
his behalf shall w thout just or-sufficient cause cut off or
wi thhold any essential supply or service enjoyed by the

t enant in respect of the premises let to him" By
Expl anation 11 : " For the purposes of this’ section,
wi t hhol ding any essential supply or service shall include

acts or onissions attributable to the landl ord on account of
which the essential supply or service is cut off by the
| ocal authority or any other conpetent authority.”

The appel | ant was prosecuted under S. 24 of the Bonbay Rents
Hotel and Lodging House Rates Control Act, 1947, on a
conplaint by the tenant, the first respondent, on June 14,
1954, for having refused or neglected to have wat er
connection nade for the prem ses. The water supply to the
prem ses was cut off by the Muinicipality in 1947 due to the
def aul t in paynment of the nunicipal taxes by the
predecessor-in-title of the appellant, but the tenants,
including the first respondent, continued in occupation of
the premses wthout having the use of nunicipal @ water
suppl y. It was contended for the appellant that his
conviction was invalid because (1) he was not |iable for the
default nmade by his predecessor-in-title, and (2) in -any
case, Ss. 24 was not applicable inasmuch as the supply of
nmuni ci pal water was not enjoyed by the first respondent when
the Act came into force
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Hel d: (1) that though the appellant m ght not have been
directly responsible for the cutting off of the supply of
nmuni ci pal water, it was within his power to get the supply
restored by the Miunicipality on paynent of the prescribed
fee and in so far as he omtted to do so, such an om ssion
was attributable to himw thin Explanation 11 of s. 24 of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

the Act, and therefore he was w thholding an essentia
supply within the nmeaning of S. 24(1) O the Act;

(2) that under S. 24 O the Act the essential supply should
have been available for the use of the tenant at sone tine
when the Act was in force, and as, in the instant case, the
first respondent was not in enjoynent of the supply of
nmuni ci pal water at any tinme after the coming into effect of
Act, the appellant could not be convicted under that
secti on.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Criminal Appeal No. 65 of
1956.

Appeal by special |eave fromthe judgnment and order dated
April 22, 1955, ~of the Bonbay Hi gh Court in Crimna
Revi sion Application No. 449 of 1955, arising out of the
j udgrment and order dated March 24, 1955, of the Court of the
Presi dency Magi strate, Seventh Court, Dadar, Bonbay in Case
No. 215/ S of 1955.

Rameshwar Nath, S. N. Andley-and J. B. Dadachanji, for the
appel | ant .

T. Sat yanar ayan, for respondent No. 1.

N. S. Bindra and/R H. Dhebar, for respondent No. 2.

1958. February 20. /The Judgnment of the Court was delivered
by

SINHA J.-The only question for determination in this appeal
is whether an offence punishabl e under s. 24(1)(4) of the
Bonbay Rents Hotel and Lodgi ng House Rates Control Act LVII
of 1947 (hereinafter referred to as the Act), ‘has been
brought hone to the appellant.

The facts of this case are short and sinmple. The appellant
is the owner, by purchase in 1945, of certain prenises
situate in Vile Parle, Bonbay. ~Under the predecessor-in-
title of the appellant, was a tenant, naned Thirumal Rao
Potdar, in respect of a roomin
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those premises, at a nonthly rent of Rs. 20 including water
rate of Rs. 2. After the, appellaiit’s purchase, the tenant
af oresaid continued to hold the tenancy on those very terns.
The said prem ses used to enjoy the anmenity of water ~supply
from a municipal tap. As the appellant’s predecessor-in
-title had nade default in paynent of nunicipal taxes, the
wat er supply had been cut off by the Municipality early in
May, 1947. Since after that, the tenants including the said
Thirumal Rao, had the use of well water only froma neigh-
bouring tenant. Thirumal Rao died in or about the /year
1950, and his widow, the first respondent, continued in
occupation of the premses, without having the  use of
muni ci pal water supply though she continued to pay the
original rent plus annas 10 more by way of ’pernitted
i ncrease’. Thus, the landlord the appellant-went on
receiving the nonthly rent of Rs. 20-10-0 from the first
respondent without giving her the benefit of water supply
fromthe municipal tap. The Act canme into force on February
13, 1948. The tenancy appears to have been recorded in her
nane sone tine in 1951. Nothing appears to have happened
until April, 1954, when the first respondent brought it to
the notice of the Minicipal authorities that the supply of
water fromthe nunicipal tap had been stopped since 1947.
The Minicipality answered the first respondent’s conplaint
by a letter dated May 24, 1954, saying that the water
connection could be restored on paynent of Rs. 11-4-0 only,
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being the fee for doing so, if the owner’s consent was
pr oduced. Bef ore receiving this answer from the

Municipality, the tenant got a letter witten to the
appel l ant, through a pleader, asking himto refund Rs. 72
being the anpunt charged for water supply at Rs. 2 per
nmonth, which was included in the total rent aforesaid for
three years after the tenancy had been nutated in her nane.
The letter also stated that the supply of water had been
withheld by the landlord by allowing the Minicipality to
di sconnect the water connection for non-paynent of nunicipa
dues. The I andl ord was al so called upon to get the water
connection restored, and if he failed to do so, prosecution
under
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s.24 of the Act, was threatened. As the appellant had
refused or neglected to have the water connection restored,
the tenant filed a petition of conplaint on June 14, 1954,
for the prosecution of the appellant under s. 24 of the Act.
The appel'lant™ was convicted. after a trial by the 7th
Presi dency ~Magi strate, Dadar, by his judgnent and order
dated March 24, 1955. He was sentenced to undergo one day’s
sinmple inprisonment, and to pay a fine of Rs. 150, and in
default of paynment, to undergo one nonth’s sinple inprison-
ment . The appellant nmoved the Hi gh Court of Bonmbay in
revision against /'the order of conviction and sentence
aforesaid. The matter was heard by a judge sitting singly,
who sumarily rejected the application by an order dated
April 22, 1955. The appellant noved the Hi gh Court for a
certificate that this was a fit case for appeal to this
Court, which was refused by a Division Bench on My 16,
1955. Thereafter, the appellant noved this Court for
special |eave’ which was granted on- October 10, 1955.
Hence, this appeal

The Ilearned counsel for the appellant raised a nunmber of
contentions against the conviction and sentence inposed upon
the appellant, but in the view we take of the provisions of
s. 24 of the Act, it is not necessary to pronounce upon al
those contentions. The nost inportant question ‘which we
have to deternine in this appeal, is whether the constituent
el ements of an offence under s. 24(1), have been nmade out on
the facts found in this case. Section 24 is in these terms
" 24. (1) No landlord either hinmself or through any person
acting or purporting to act on his behalf shall without just
or sufficient cause cut off or withhold any essential supply
or service enjoyed by the tenant in respect-of the prenises
et to him

(2) A tenant in occupation of the premises may, if the
| andl ord has contravened the provisions of subsection (1),
nmake an application to the Court for a directionto restore
such supply or service

(3) If the Court on inquiry finds that the tenant “has been
in enjoynent of the essential supply or
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service and that it was cut off or withheld by the I|andlord
wi thout just or sufficient cause, the Court shall rmake an
order directing the landlord to restore such supply or
service before a date to be specified in the order. Any

andl ord who fails to restore the supply or service before
the date so specified shall for each day during which the
default continues there,after be liable wupon a further
direction by the Court to that effect to fine which my
extend to one hundred rupees.

(4) Any l andl ord, who contravenes the provisions of
subsection (1) shall, on conviction, be punishable wth
i mprisonnment for a termwhich may extend to three months or
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with fine or with both.

Expl anation 1.-1n this section essential supply or service

i ncludes supply of water, electricity, lights in passages

and on staircases, |lifts and conservancy or sanitary

servi ce.

Expl anati on I'l.-For the purposes of this secti on,

wi t hhol ding any essential supply 'or service shall include

acts or onmissions attributable to the |andlord on account of
which the essential supply or service is cut off by the
| ocal authority or any other conpetent authority."

The explanation Il was inserted by s. 16 (2) of the Amending
Act, nanely, Bonbay Act 61 of 1953, and the explanation 1,
as it now stands, was the only explanation before the
amendi ng Act was passed. |t has not been denied before us
that the supply of tap water is an essential supply, and
that is beyond controversy in view of explanation 1. What
has been argued, is that the supply of nunicipal water had
been cut off by the Municipality as a result of the default
in paynent of _municipal dues, by the appel l ant’s
predecessor-in-title. It nay be that the appellant was not
to blanme for the default in paynent of nunicipal dues, but
it was open to himto pay Rs. 11-4-0 and have the water
connecti on rest or ed. He® may not have been directly
responsi ble for the .cutting off of the supply of rmunicipa
water, but it was wthin his power to get the supply
restored by the Miunicipality on paynent of « the prescribed
fee. Hence
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in so far as the appellant omtted to do so, such an
omssion is attributable to him within the neaning of
explanation |l which was inserted into the Act in 1953.
There can, therefore, be no doubt that the —appellant was
continuing to wthhold an essential supply wthin the
nmeaning of s. 24, as it stood in 1953.

But that is not the only essential ingredient of the offence
created by s. 24. |In order to attract the provisions of
t hat section, it is also necessary that the second
i ngredient of the offence, should be there, nanely, that
that essential supply-tap water supply by the Muinicipality-
shoul d have been enjoyed by the tenant. |Is it enough that
this essential supply should have been " enjoyed ™ by the
tenant at any past time, however renote, or that it should
have been " enjoyed " at any tine after the comng into
effect of the Act? W are assum ng for the purposes of this
decision that the first respondent was the tenant at al
material tinmes. In our opinion, the section nakes it
essential that the particular essential supply should -have
been available for the use of the tenant at sone tine . when
the Act was in force. |If, on the other hand, the section
were construed in the sense that the supply shoul d have been
" enj oyed at some tinme in the renote past, that is, before
the Act was enforced, the act of the landlord, whenit was
conmitted, nmay not have been penal; but the same act would
beconme penal on the coming into effect of the Act. In  that
sense, it would anobunt to ex post facto |egislation, and  we
cannot accede to the argunent that such was the intention of
the Legislature-an intention which would cone within the
prohi bition of Art. 20 (1) of the Constitution

But it has been said that the expression "enjoyed by the
tenant " in s. 24, does not necessarily nean that the tenant
shoul d have physically nmade use of the essential supply, and
that the requirenents of the section are satisfied if the
tenant had the right vested in himto call for such a
suppl y. In other words, the argunent is that the word "
enjoyed " does not inport physical use of the anmenity in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

guestion, but
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the juridical aspect of it in the sense that the supply of
the water, was one of the rights vested in the tenant. On

this construction, if the tenant had, as in this case the
first respondent had, the right to enjoy the supply of
wat er, that would anount to her having " enjoyed the supply,
and, thus, both the requirements of s. 24 would be
fulfilled. In our opinion, it wuld be straining the
| anguage of the section to say that" enjoyed" should nmean "
had the right to enjoy ". If that was the intention of the
Legi sl ature, those words woul d have been different. That
this was not the intention of the Legislature, becones clear
on an examnation of the terms of sub.s. (3) of that
section. It speaks of " the tenant has been in enjoynent of
the essential supply or service and that it was cut off or

wi t hhel d by the landlord ™ which inports recent " enjoynent"
until the supply was cut off, and not "enjoynment" in the
renote past. If the intention was that "enjoynent" should

have been at any tinme in the past, irrespective of the con-
sideration_ when the Act canme into force, the Legislature
woul d have used some other words to indicate that intention

even assum ng that the Legislature could have done so. But
it was suggested ‘that ~sub-s. (1) of s. 24, was self-
contained, and that it was not necessary to construe its
terns in the light of the provisions of sub-ss. (2) and (3)
which go together. But it is clear fromthe terms of sub-s.
(2) that it cannot come into operation w thout the Iandlord
havi ng contravened the provisions of sub-s. (1).. Therefore,
the provisions of s. 24 have to be construedas a whole, in
order to find out the true intention of the Legislature.

It, my also be pointed out that it is doubtful  whether

bef ore the second expl anation was inserted into the section

as aforesaid, in 1953, the cutting off of the water ‘supply
by the Miunicipality, or the om ssion of the landlord to take
steps to have the connection restored, would have -cone
within the mschief of the penal section. Supposing the
second explanation was not there, could the prosecution
attribute the cutting off of the connection by the Minici-
pality, and the subsequent refusal of the |andlord
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to get the connection restored, as an act or om ssion of the
landl ord within the neaning of s. 24 (1) ? It has got to be
renenbered that the provisions of s. 24 are neant to be  an
additional guarantee to the tenant, of- his cont’i nued
enjoynment of the rights <created in his favour by the
contract of tenancy apart fromhis rights under the genera

I aw. The [ andl ord could not only be penalized ' for having
interrupted the enjoynent of any one of these essentia

rights, the tenant could approach the court under ~ sub-ss.
(2) and (3) of the section, to issue a mandate to the
landlord to restore the supply or the service before a
specified date, the infringement of which would entail the
l[iability to recurring fines until the mandate had been
carried out by the landlord. These are provisions of  an
exceptional character, nmeant to be in force for a specified
peri od during which the Legislature thought it advisable and
expedient to provide for such extraordinary renedies. Such
renedi es which are inroads upon the landlord' s freedom of
action, have to be construed strictly in accordance with the
words actually used by the Legislature, and they cannot be
gi ven an extended neani ng.

In view of these considerations, it nust be held that the
conpl ai nant-the first respondent-has not shown that she had
enjoyed the anenity of the supply of tap water from the
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Municipality at any tinme after the Act cane into force, and
as that is one of the two essential conditions for the
application of the section, it nust be held that the offence
under s. 24 (1) of the Act, has not been brought hone to the
appel | ant . The appeal is, accordingly, allowed, and the
convi ction and sentence are set aside.

Appeal all owed.
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