http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 2

CASE NO. :
Appeal (civil) 1548 of 2006

PETI TI ONER
Muni ci pal Corporation of G eater Minba

RESPONDENT:
Bonbay Environmental Action G oup

DATE OF JUDGVENT: 07/03/2006

BENCH
S.B. Sinha & P.P. Naol ekar

JUDGVENT:
JUDGMENT
[Arising out of SLP (C) No. 25434 of 2005]

S.B. SINHA, J :

Leave granted.

Thi s appeal ‘has been preferred by the Minicipal Corporation of
Greater Munbai (MCGW) whereby the conduct of MCGM had been
criticised under the caption "Certain Disturbing Aspects"”.

The Hi gh Court conmented that the Appellant had admtted that
the devel opers are not providing for any public anmenities. The
subm ssion of M. K K. Singhvi, l'earned senior counsel appearing on
behal f of the Appellant is that the information sought for had been
supplied by the Appellant by way of affidavits affirmed by the Chief
Engi neer (DP) on 14.9.2005 and 15.9.2005 wherein it was pointed out
that in ternms of Devel opment Control Regul ation (DCR) 27, only 5% of
the total area was to be designated as "Anenities" only when the pl ot
area exceeds 2 hectares. In view of the fact that the said DCR 27 was
required to be read with DCR 58, as the share of the owner was | ess
than 2 hectares, the lands were pernmitted to be devel oped as there was
no requirenent to provide additional 5% public anenities. It has not
been shown that DCR 27 has been violated. The High Court,
furthernore, held that MCGM t ook no steps as regard conpliance of
El A notification until they directed to do so during the final hearing of

the wit petition. It is not in dispute that conpletion or occupation
certificate had not been given and as such no prejudice had been caused
to anybody.

M. Singhvi subnitted that MCGM was-under the belief that the
mll owners/ devel opers could produce the required perm ssion of
MOEF before submtting conpletion certificate and obtaining
occupation certificate.

I ndi sputably, the requirenents of EIA notification were required
to be conplied with. W have deliberated upon this question in G vi
Appeal arising out of S.L.P. (C No. 23040 of 2005 [Bombay Dyei ng &
Mg. Co. Ltd. v. Bombay Environmental Action Goup]. It was
furthernore opined by the Hi gh Court that MCGM had not ensured that
all the mlIl owners should provide free housing of 225 sq. ft. to the
occupant s.

It was rightly submtted by M. Singhvi that the mll owners in
none of the cases had come forward for devel opment/ redevel opnment of
residential built up area occupied by the chaw s and, therefore, the
guestion of allotting housing area of 225 sq. ft. to each occupant never
arose in terns of DCR58(7). In terns of DCR 58(7), the eligible
occupants are to be provided alternative accomvpdati on of 225 sq. ft.
and only then the devel oper would be able to utilise the vacant |and
and, therefore, such questions would arise when the areas covered by
the chaw s are to be developed and till then the occupant woul d remain
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in their tenements.

As regard the finding of the H gh Court that the Appellant has
not ensured surrendering of lands for "open spaces" and "public
housi ng" at the tinme of issue of comencement certificate, it was
contended that surrendering of land is possible when the encunbered
portions of the land are cleared and relocated in such a nmanner as to
facilitate availability of vacant |and for assigning themto housing as
wel | as open spaces facilitating proper access to such | ands.

It is not the requirenent of |aw that such physical surrender of
land is obtained for such purposes at the tine of issuing initia
conmencemnent certificate itself.

M. Singhvi has further pointed out that while considering the
purported concession said to have been nade by himthat the MCGM
did not have even a single officer with the qualification of Town
Pl anni ng, the High Court failed to take into consideration that the
qualifications of the Town Planning Oficer are laid down in the statute
and all the concerned officers fulfil the statutory requirenents.

We agree with the contentions raised by M. Singhvi.
Furthernore, having regard to the judgnment and order proposed to be
delivered-in the main matter [CGvil Appeal arising out of S.L.P. (C No.
23040 of 2005], we are of the opinion that such corments of the High
Court were probably unnecessary and, therefore, directed to be
expunged. The appeal isall owed.




