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Cl TATI ON
1971 AIR 2375 1972 SCR (1) 225
Cl TATOR I'NFO:
R 1992 SC1495 (17,37)

ACT:

I ncome Tax-Capital or Revenue-Tests for determ ning-Dividend
pai d by conpany out of ‘accunul ated capital gains received by
conpany in the shape of Salams and Land Acquisition Com
pensation-Since share holders took a'share of the capita
asset in which they were beneficially interested, receipt is
capital receipt.

HEADNOTE
Duri ng the relevant accounting  year the respondent s-
assesseereceived a certain anmpunt as dividend from a

conpany. A part of the anpbunt  was paid out  of the
accunul ated capital gains received by the conpany’ in the
shape of Salam s and | and acqui sition conmpensation. Such

capital gains were taken to the reserve fund and  thereafter
di stributed as dividend. On the question of the taxability
of that share of the dividend paid out of the capital gains
in the hands of the conpany the Incone-tax O ficer held the
sane was taxable as "dividend." The Appellate Assistant
Comm ssi oner held that the amount coul d not be considered as
"dividend" wthin the nmeaning of section;, 2(6A) of the
I ncome-tax Act, 1922, but the same was taxable as income in
the hands of the assessee. The Tribunal confirned the order
of the Appellate Assistant Conmmissioner. ’'the H gh Court on
reference answered in favour of the assessee.

Di sm ssing the appeal s,

HELD: It is well-settled that in order to “find out
whether a receipt is a capital receipt or revenue receipt,
it has to be seen what it is in the hands of the receiver
and not its nature in the hands of the payer. In other
words, the nature of the receipt is determned entirely by
its character In the hands of the receiver and the source
from which the paynent is made has no bearing on the
question. [417 G

The assessees Who were share-holders in the company were
beneficially entitled to the capital of the conpany. The
amount in question was not sonething earned by the conpany
in the course of its business. Undoubtedly it was a capita
receipt in the hands of the conpany but that by itself is
not sufficient. It has to be seen whether it was a capita
receipt in the hands of the assessee. Since the assessee
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had a beneficial interest in the sumwhen it was in the
hands of the conpany, when that sumwas distributed anongst
the share-hol ders of the conpany, each of the share-hol ders
took a share of the capital asset in which they were
beneficially entitled. That being so, the receipt, in the
present casenent also be considered as capital receipt. The
fact that those sunms were distributed as "dividends" does
not change the true nature of the receipt. [229 DG

226

Commi ssi oner of Income-tax, West Bengal v. Nalin Behari Lal
Singha, 74 |1.T.R 749 and Trustees of the wll of HK
Brodi e (Deceased) v. Conmi ssi oner of Inland Revenue, 17
T.C. 432, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Cvil Appeals Nos. 1667 to

1673 to 1968.

Appeal s fromthe judgnent and order dated August 30, 1967 of

the Calcutta H gh Court in Income-tax Reference Nos. 3, 6,

7, 8, 9, 10 and Il of 1964.

B. D. Sharma, for theappellant (in all the appeals).

Sukumar- Ghose and Swapna Chosh, for the appellant in al

t he appeal s),

The Judgrment of the Court was delivered by

Hegde, J. Two questions of |aw whicharise for decision in

these appeal s are:
"(1) ‘Whether on the facts and in the circum
stances . of the case of Tribunal was right in
hol ding that the distribution to the assessee
of the anount attributable to l.and acquisition
conpensation received by the Ukhara  Estate
Zam ndaries Ltd. after 31st” March, 1948 was in
the hands of the assessee, receipt of
di vidend within the neani ng of Section 2(A) of
t he I ndi an | ncone-tax Act, 1922 ?
(2) Wet her on the facts and in the
circunstances of the case the Tribunal was
right in holding that the receipt by the
assessee of the anobunt attributable to selam's
realised by the Wkhara Estate Zam ndaries
Ltd., for grant of long-termleases after 31st
March, 1948 was a receipt of income of the
assessee and tax,able as the incone of the
assessee from ot her sources?"

On both these questions the decision of the authorities

under the Indian Inconme-tax Act, 1922 (in brief the Act )

,as well as that of the Tribunal was agai nst the  assessees.

But disagreeing with the,, view taken by these authorities

,the H gh Court answered both these questions in favour -of

the assessees. The Commi ssioner of Incone-tax, Wst @ Benga

aggrieved by this decisions has brought these appeals to

this Court on the strength of the certificates given by the

H gh Court.

227

As facts in each of these appeals are nore or less simlar

it is sufficient if we set out the facts in the case of

Kamal Behari Lal Singha, for the assessnment year 1950-51

the correspondi ng accounting year being 1356 B. S. ending On

April 13, 1950. It is said that Kamal Behari Lal Singha,

who will hereinafter be referred to as the assessee was a
shareholder in the Ukhara Estate Zami ndaries Ltd. (to be
hereinafter referred to as the "conpany"). During the

rel evant accounting year, the assessee received a sum of Rs.
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13,200 as dividend fromthe said conpany. The said dividend
was decl ared on Cctober 19, 1949. CQut of that ampbunt a sum
of Rs. 8,829 was paid out of the accumul ated capital gains,

received by the conpany in the shape of Selamis and |and
acqui sition conpensation receipts after March 31, 1948. Such
capital gains were taken to the reserve fund and thereafter
distributed as dividends. The renminder of the dividends
was paid out of the balance of the profit and | oss account:

In these appeals the dispute centers round the taxability of
that share of the dividend which has been paid out of the
capital gains in the hands, of the conpany. The |ncone-tax
Oficer came to the conclusion that no dividend distributed
can be considered as having been paid out of the "capita

gai ns" of the conmpany, therefore the sane is taxable as
"dividend". |In appeal the Appellate Assistant Conm ssioner
accepted the contention of the assessee that the receipt of
Rs. 8,829cannot be considered as dividend within the meaning
of s.2 (6A) of the Act but he held that the sane is taxable
as income in-the hands of the assessee. The Tribunal con-
firnmed the order of the Appellate Assistant Conm ssioner

It is nowwell settled that in order to find out whether a
receipt is a capital receipt or a Revenue receipt one has
to. see what it is inthe hands of the receiver and not its
nature in the hands of the payer. In  other words, the
nature of’ receipt isdetermined entirely by its character
in the hands. of the receiver and the source fromwhich the
paynment is. nade has no bearing on the question. Were an
amount is paid which, so far as the payer is concerned, is
paid wholly or partly out of the capital, and the receiver
receives it as incone-on his part, the entire receipt is
taxable in the hands of the receiver. Therefore the fact
that the anount sought to be taxed in these appeals was
capital gains in the hands of the conpany i's not a relevant
ci rcunst ance. \Wat

228

we have to see is what it was in the hands of the assessees.
The question whether a particular receipt is a capita

receipt or a revenue receipt is a somewhat difficult

guestion -,to decide though the principles bearing on the
guestion are welt settled. The  application of t hose
principl es to a given set of facts often creates
difficulties. The decision by and ',|arge depends upon - the

facts of each case
So far as the first question set out earlier is concerned
the same is settled by the decision of- this Court in
Commi ssi oner of Income-tax, West Bengal v. Nalin Behari Lal
Singha (1). The assessee therein was al so one of 'the share-
hol ders of Ukhara Estate Zam ndaries Ltd. H s case was no
different fromthat of the respondents herein. But the only
poi nt that arose for decision in that appeal was whether the
receipts simlar to those we are considering here can be
consi dered as 'dividends’? This court answered t hat
guestion in the negative. This Court refused to go in to
the question whether the same could be considered as incone
@t her than dividend. Dealing with that contention this
Court observed
"Counsel for there venues ought to argue that
the share of dividend which is not chargeable
total by virtue of the exenption clause is
still liable to tax as income other than
di vi dend. But no such contention was raised
before the Tribunal or the H gh Court and no
guestion was raised in that behalf. W wll
not be justified in entering upon the question
which was not raised or argued before the
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Tri bunal and before the H gh Court."
In these appeals we have to decide what was |eft undeci ded
in that case
Conming back to the question how Inexactly to draw the line
between a capital receipt and a revenue receipt in cases of
the type that are before us, one, can do no better than
refer to the observations of Finley J. in Trustees of the
WIl of H K Brodie (deceased) v. Comm ssioner Inland.
Revenue (2).
"But, | think, the governing consideration is
this: the question be ing, was the sum
received as income, one has to consider what
was the source from which
(1) 74 1.T.R 749.
(2) 17 T.C. 432 at p. 439.
2 29
it was recei ved and what wer e t he
circunmstances in which it was received. | f
the —capital belonged to the person receiving
the sunms--if he or  she was beneficially
entitled not only tothe incone but to the
capital then I" should think that, when the
paynment s wer e made, they ought to be regarded,
and woul d- be regarded, as paynents out of
capital,  but where thereis aright to the
i ncomre,” but the capital belongs to sonebody
el se, 'then, if paynents out of capital are
made . and nade in such a formthat they cone
into the hands of the beneficiaries as incone,
it seens to ne that they are incone and not
the lessincome, not of the person. receiving
them but in the hands of sonebody else
-capital."
The above observations, in our opinion, correctly set out
the | aw.
Let wus now turn to the facts of thi's case. The assessees
were shareholders in the conpany. They were beneficially
entitled to the capital of the conpany. The ampunt’ with
whi ch we are concerned in these appeals was received by the
conpany as Sal anmis and as conpensation for the acquisition
of the lands of the conpany. It was not sonething earned by
the conpany in the course of its business. —Undoubtedly it
was a capital receipt in the hands of the conpany but that
by itself is not sufficient.” W have next to see whether it
was a capital receipt in the hands of the assessee: As
nmentioned earlier, the assessee had a beneficial interest in
that sumwhen it was in the hands of the company.  Therefore
when that sumwas distributed anongst the sharehol ders of
the conpany, each of the shareholders took a share of the

capital set in which they were beneficially entitled. That
being so the receipt with which we are concerned “in these
appeals nust also be considered as capital receipt. The

fact that those suns were distributed as 'dividends' = does
not change the true nature of the receipt. A receipt is
what it is and not what it is called.

In the result these appeals fail and they are dismissed with
costs-hearing fee one set.

K. B. N ApPeal dism ssed.
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