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ACT:

Arbitration Act , 1940: Secti ons 14, 30 &
33--Award--Affecting inmmovable property of value nore than
Rs. 100--Cannot be looked in to by Court--Requirenent of
regi stration--Necessity for--Court cannot pronounce judgnent
upon such an unregistered award.

Indian Registration Act: Sections 17, 23, 25 & 49--
Unl ess a docunent is clearly br ought wi-t hi n its
provi sions--Non registration no bar to being admtted in
evi dence--Award affecting i nmovabl e property val ued above
Rs. 100 cannot be taken into evidence unless registered-
Subsequent registration whether in conformity or in viola-
tion of sections 23 & 25--Not relevant. Section 17--A disa-
bling section--To be construed strictly.

HEADNOTE

By an agreenent dated 7 March, 1974, both the  appel | ant
and the respondent-Ram Lal appointed an arbitrator to adju-
dicate through arbitration their disputes about a plot of
| and. The arbitrator gave his award on 22 May 1974 stating,
inter alia, that the land in dispute was in thejoint~ name
of the appellant and respondent-Ram Lal, and that the half
ownership of the appellant shall now be owned by~ Shri Ram
Lal in addition to his 1/2 share owed by him in those
| ands.

The arbitrator filed an application before Sub-Judge, |
Class for making the award the rule of the Court. The appel -
lant filed objections under section 33 of the Arbitration
Act, to set aside the award on various grounds but no point
was raised that the award was unenforceabl e because it —was
not properly stanped and not registered. The trial court
di smssed all the objections taken under section 14 of the
Arbitration Act and made the award the rule of the Court.

The District Judge, in the appeal filed by the appel-
lant, canme to the conclusion that the award declared a right
in inmovable property and since it was unregistered and
unstanped it could not be nade the rule of the Court.

The Hi gh Court, however, allowed the appeal filed by the
res-
251
pondent on the ground that the award did not create any
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right in inmovable property, and that it only admtted the
al ready existing rights between the parties and hence it did
not require any registration

The appel | ant appeal ed by special |leave to this Court.

During the pendency of the said appeal the award was
submitted for registration on 19 Decenber, 1988 and was
regi stered on 3 February, 1989.

On behal f of appellant-it was argued that the H gh Court
was wong in looking into an unregi stered award, and that
its subsequent registration was obtained by m srepresenta-
tion and nisleading the authorities did not validate it
retrospectively and that the registration having been beyond
the period of four nonths was wholly bad.

On behal f of the respondent the appeal was contested by
contending that the award did not require registration as it
did not «create, declare or assign any new right in the
i movabl e property, but that it -merely declared the existing
ri ght of ownership of the respondent, that the appellant was
barred fromtaking the plea of its being unregistered at a
| ater stage as it had not been taken by himbefore the tria
court. It was further subnitted that the appellant was
estopped fromagitating the question after the |lapse of 30
days as is statutorily required under s. 30 of the Arbitra-
tion Act.

Al owi ng the appeal, this Court,

HELD: (1) The real purpose of registration is to secure
that every person dealing with the property, where such
docunent requires registration, may rely wth confidence
upon statenents contained in the register as a full and
conpl ete account of all transactions by which title may be
affected. Section 17 of the said Act being a disabling
section, nust be construed strictly. Therefore, ‘unless a
docunent is clearly brought within the provisions of the
section, its non-registration would be no bar to its ' being
admtted in evidence. [259C D

Ramaswany Ayyar & Anr. v. Thirupathi Naik, [ILR XXVI
Madras p. 43, affirned.

(2) On a proper construction of the award, it/ does
appear that the award did create, declare or assign a'right,
title and interest in the inmovable property. The award
declares that 1/2 share of the ownership
252
of Shri Lachhman Dass shall "be now owned by Shri Ram Lal
the respondent in addition to his 1/2 share owned in these

lands." Therefore,the said award decl ares the right of Ram
Lal to the said share of the said property nmentioned in that
clause. It is not in dispute that the said property is

i movabl e property and it is not nerely a declaration of the
pre-existing right but creation of newright of the parties.
The award in the instant case affects imovable  property
over Rs. 100 and as such was required to be registered.
[259D F; 262(Q

(3) The filing of an unregi stered award under s. 49 of
the Act was not prohibited. Wiat was prohibited was that it
could not be taken into evidence so as to affect inmovable
property failing under S. 17 of the Act. [260E]

(4) An award affecting i nmmovabl e property of the value
of nmore than Rs. 100 cannot be | ooked into by the Court for
pronouncenent upon the award, on the application under s. 14
of the Arbitration Act unless the award is registered.
Section 14 enjoins that when an award of an arbitrator has
been filed, the Court should give notice to the parties and
t hereupon the court shall pronounce judgnent upon the award
and make it a rule of the Court. But in order to do so, the
court nust be conpetent to look into the award. Section 49
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of the act enjoins that the award cannot be received as
evi dence of any transaction affecting i nmovable property or
conferring power to adopt, unless it is registered. In that
view of the matter, no judgment upon the award could have
been pronounced upon the unregistered award. [263E-F]

Satish Kumar & Ors. v. Surinder Kumar & Os., [1969] 2
SCR 244 and Ratan Lal Sharma v. PurshottamHarit, [1974] 3
SCR 109, relied upon.

(5) In the instant case, though it nmay not be possible
to take the point that the. award is bad because it is
unregi stered as such, it could not be taken into considera-
tion in a proceeding under s. 30 or 33 of the Arbitration
Act, but it can be taken in the proceedings under s. 14 of
the Arbitration Act when the award is sought to be .filed in
the Court and the Court is called upon to pass a decree in
accordance with the award. ‘As the court could not look into
the award, there  is no question of the court passing a
decree /in accordance with the award and that point can also
be taken when the award is sought to be enforced as the rule
of the Court. Further, at the relevant tinme the award was
not registered. If that is the position, then the subse-

253

guent registration of the award whether in conformty wth
sections 23 and 25 of the Act or whether in breach or in
violation of the same i's not relevant. [265A-D

Gangaprashad v. M. Banaspati, AR 1933 Nagpur 132, referred
to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Givil “Appeal No. 2 104 of

1989.
W TH
C.MP. No. 26956 of 1988.

From the Judgnent and Order dated 22.4.1988  of the
Punj ab and Haryana Hi gh Court in C R No. 2875 of 1979.
Ashok K. Sen and G K. Bansal for the Appellant.

S.M Ashri and C. S. Ashri for the Respondents.
The Judgnent of the Court was delivered by
SABYASACH MUKHARJI, J. Special |eave granted.

This appeal is fromthe judgnment and order of the High
Court of Punjab and Haryana dated 22nd April, 1988. The
di spute was between the two brothers. Both the parties
appointed one Shri Ajit Singh as the Arbitrator on 7th
March, 1974 for settlenment of the dispute about 2 1/2 Killas
of land situated near Chandni Bagh, Panipat in the State of
Haryana. The said |land stood in the nane of the appellant.
According to the respondent, RamLal, it was benam in the
nane of the appellant. That was the dispute. The arbitrator
gave his award on 22nd May, 1974 and noved an application on
23rd Septenber, 1974 before the Court of Sub-Judge 1Ind
G ass, Panipat, for nmaking the award the rule of the Court.
The application was registered in the said Court and notice
was issued to the appellant herein on 7th Novenber, 1974.
ojections were filed by the appellant taking various
grounds. It was contended that the appellant had informed
the sole arbitrator through registered notice and by a
tel egraphic notice that he had no faith in the said arbitra-
tor and had thus repudiated his authority to proceed wth
the arbitration proceedings. It was also contended that the
award was |op-sided, perverse, and totally wunjust and
agai nst all cannons of justice and fair play. It was alleged
that the arbitrator had acted in a partisan manner. He never
heard the claimof the appellant and never
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called wupon himto substantiate his claimand had acted as
an agent of the respondent. It was, therefore, prayed by the
appel l ant that the award be set aside. It nay be nentioned
that no point was raised that the award was bad and unforce-
abl e because it was not properly stanped nor any plea was
taken that the award was an unregi stered one as such could
not be nmade the rule of the court.

Several issues were franed. No issue was, however,
franed on the ground that the award was bad because it was
not properly stanped or that it was not registered. The
appel  ant, who was respondent No. 2 in the said proceedings
before the learned Trial Judge, gave his version about the
repudi ation of the authority. The learned Trial Judge had,
however, held that the appellant had failed to prove that he
had repudi ated the authority of the arbitrator to enter upon
the arbitration through registered notice or otherw se
before ~the arbitrator announced his award. It was further
held that the award of the arbitrator was not liable to be
set aside on the grounds taken. The objections were treated
as obj ections under section 33 of the Arbitration Act, 1940
and it was filed within the limtation period. In that view
of the matter, the |earned Sub-Judge IInd O ass, Panipat by
his order dated 28th July, 1977 dism ssed the objections
under Section 14 of the Arbitration Act, 1940 and nade the
said award the rule of the court.

Aggri eved thereby, the appellant went up-in first appea
before the Additional District Judge, Karnal.  The |earned
Additional District Judge, while dealing with the conten-
tions of the appellant, held that the application was prop-
erly filed. A point was taken before the first  Appellate
Court that the award was on an unstanped paper and as such
could not be nmade the rule of the court.

The learned District Judge held that the award has not
been properly stanmped and as such could not be nmade the rule
of the <court. It was also contended before the |earned
District Judge that the award was unregi stered and as such
it could not be made the rule of the court as it  affected
i movabl e property of nore than Rs.  100. The |earned Dis-
trict Judge after anal ysing the provisions of section 17 of
the Registration Act, 1908 (hereinafter referred as to ’'the
Act’) came to the conclusion that the award declared right
in inmmovable property and since it was unregistered, it
could not be made the rule of the court. The I|earned Dis-
trict Judge, however, also canme to the conclusion that the
authority of the arbitrator had been repudi ated. This ground
no | onger survives. In the aforesaid view of the matter, the
| earned District Judge all owed the appeal on the ground. that
t he
255
award was unregi stered and unstanped and as such could not
be made the rule of the court and set aside the order of the
| earned Trial Judge.

There was a second appeal to the High Court. The High
Court upheld the award. The High Court noted that the neces-
sary stanp was purchased on 8th August, 1974 before the
award was filed on the 9th Septenber, 1974. And that being
so, it could not be argued successfully that the award was
unstanped. In that view of the matter, the H gh Court held
that the |l earned District Judge was in error in allow ng the
stanp objection to be taken.

As regards the registration, it was held by the High
Court that the award did not create any right as such in
i movabl e property; it only adnmitted the already existing
rights between the parties and hence it did not require any
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registration. In that view of the natter, the Hi gh Court was
of the opinion that the first appellate Court was wong. The
H gh Court was further of the view that no right was created
in favour of Shri Ram Lal, the respondent herein when he was
decl ared the owner. Both Lachhnman Das, the appellant and Ram
Lal, the respondent, had clainmed their ownership and, ac-
cording to the High Court, they had the existing rights. The
award only made, according to the High Court, it clear that
the ownership woul d vest in one of the brothers, RamlLal. In
the aforesaid view of the matter, the High Court was of the
view that it did not require registration. The H gh Court
al l owed the appeal and directed the restoration of the order
of the learned trial court and the award be made the rule of
t he

court.

Aggri eved thereby, the appellant has come up to this
Court. The question is--Was the High Court right in the view
it took?

M. A/K. Sen, learned counsel for the appellant contend-
ed that the H gh Court was clearly in error in the facts and
circunst ances of this caseto have nmade this award the rule
of the court and to have | ooked upon this award which at al
relevant and material time was unregistered. It rmay be
mentioned that when this matter came up before this Court on
the 5th Decenber, 1988, the matter was adjourned for two
nonths and it was recorded "In the neantine, the parties nmay
take steps". Thereafter, it appears that the -award was filed
for registration 'on 19th Decenber, 1988 before the Sub-
Regi strar, Pani pat and was regi stered actually on 3rd Febru-
ary, 1989. M. Sen, contended that the registration of the
awar d subsequently made in the manner indicated hereinbefore
did not validate it retrospectively in
256
vi ew of the rel evant provisions of the Act. The award ' bei ng
an unregi stered one could not have been | ooked into by the
H gh Court. M. Sen tried to urge before us that the award
was got registered by m srepresentation of the order of this
Court dated 5th Decenber, 1988. This Court did not, on 5th
Decenmber, 1988, direct that the registration could be made.
Al that this Court observed was that the parties night take
st eps.

It may be mentioned that on or about 18th Decenber,
1988, it appears at page 75 of the present paper book that
an application was made for registration of award whi ch was
said to have been applied by Shri Ajit Singh, S/ o Shri~ Beer
Singh. In the said letter, it was nentioned that M. justice
J.V. Cupta of the Hon'ble H gh Court of Punjab and Haryana
had held in favour of the said witer and it  was further
stated that on the 5th Decenber, 1988, this Court. disnissed
the case of Lachhman Singh, the appellant herein, copy
whereof was encl osed. The award was filed for registration
on 18th Decenber, 1988. The statenents contained in the
letter were incorrect and mi sl eadi ng i nasmuch as this Court
did not dism ss the case of the appellant on 5th Decenber,
1988. On the other hand, this Court, as nentioned hereinbe-
fore on the 5th Decenber, 1988, nerely observed that the
appel lant would be at liberty to do what was needful. M.
Ashri, |earned counsel for the respondent, subnitted that
the registration was done in view of provisions of sections
23 and 25 of the Act. M. Sen, on the other hand, subnmitted
before wus that this was wholly irregular to have obtained
regi stration by m sl eading the Sub-Registrar and this was of
no effect. Furthernore, in any event, according to M. Sen,
the registration having been beyond the period of four
nmonths as enjoined by the relevant provisions was wholly
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bad.

The first question that requires consideration in the
instant case is whether the Court could have | ooked into the
award for the purpose of pronouncing judgment upon the
award. In order to deal with this question, it is necessary
to refer to Section 17 of the Act. Section 17 deals wth
docunents of which registration is compul sory. Section 17 of
the said Act nmentions the docunents which nmust be regis-
tered. Section 17(1)(e), inter alia, provides:

"non-testanmentary instruments transferring or
assigning any decree or order of a Court or
any order of a Court or any award when such
decree or order or award purports or operates
to create, declare, assign, limt or extin-
gui sh, whether in present or in future, any
right, titleor interest,

257

whet her ~in present or in future, any right,
titleor interest,, whether vested or contin-
gent, of the value of one hundred rupees and
upwards, to or in-imovable property."

Section 23 of the said Act provides as under:
"Subj ect” to the provisions contained in sec-
tions 24, 25 and 26, no docunent other than
wi || 'shal'l be accepted for registration unless
presented for that purpose to the proper
officer wthin four nonths fromthe date of
its execution:

Provided that a copy of a decree or
order may be presented within four nonths from
the day on which the decree or order was made,
or, where it is appeal able, w thin four nonths
fromthe day on which it becones final."
Section 25 of the said Act provides as under:
"If, owing to urgent necessity or unavoidable
acci dent, any document executed, or copy of a
decree or order namde, in India is not present-
ed for registration till after the expiration
of the tinme herei nbefore presentedin that be-
hal f, the Registrar, in cases where the delay
in presentation does not exceed four nonths,
may direct that, on paynment of a fine  not
exceeding ten tines the anmount of the proper
regi stration-fee, such docunent shall be
accepted for registration.”

Section 49 of the said Act provides as under:
"No document required by section 17 or by any
provision of the Transfer of Property . Act,
1882, to be registered shal
(a) affect any immovable property conprised
therein, or
(b) confer any power to adopt, or
(c) be received as evidence of any transac-
tion affecting such property or conferring
such power,
unless it has been registered."”
258
The proviso to this section deals with a suit for specific
performance with which we are not concerned.

Shri  Ashri contended that the document in question was
one which did not require registration. He subnmtted that
the High Court was right in the viewit took. He further
submitted that the property in dispute was in the joint nane
of the appellant and the respondent. The di spute was whet her
the half of the property held by the appellant was benan
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for the respondent or a declaration to that effect could be
nmade by the arbitrator. M. Ashri further submitted that it
was the case of the appellant that he was the owner of the
property in question. The award in question recites that
Shri  Ajit Singh had been appointed as arbitrator by an
agreement dated 7th March, 1974 by both the parties. The
award further recites that he was appointed arbitrator to
adjudicate through arbitration "their disputes regarding
property against each other". The arbitrator thereafter
recites the steps taken and the proceedi ngs before him It
was further stated that the appellant did not orally reply
to the contentions of the respondent nor did he submit his
clainme in witing. In these circunstances, the award was
bad. The award stated, inter-alia,
"Land of Ti bbi conprising of rect. No. 13 Kila
No. 23 (3-11), 26(1-11), 16(5-15), 17(5-14),
25(4-4), 23/27 and 26/1 situated in Mauz Ugra
Kheri, ~near Chandni Bagh, which is in the
joint~ name of Shri Ram Lal, Party No. 1 and
Shri  Lachhman - Dass, Party No. 2. The half
ownership of Shri-Lachhman Dass shall be now
owned by Shri Ram Lal in addition to his 1/2
share owned by himin these | ands."
The award gave certain-other directions. Regarding other
claims, it was held that |lands were allotted in the nanes of
both the brothers and in that context Rs. 16,000 were spent
by the respondent fromhis own sources. The arbitrator
stated that he admitted these expenses at Rs.. 10,000 and
awar ded that an anmount of Rs.5,000 equal to 1/2 share should
be paid by the appellant to the respondent. The other clains
were also decided by the award with which'it is not neces-
sary to deal in the present appeal. The question is--does
this award purport or operate to create, declare or  assign
l[imt or extinguish any right, title or interest in | inmmova-
ble property? Shri Ashri submitted that as his client was
the real owner and as respondent No. 1 was nere benandar,
and the arbitrator nmerely declared the true position and the
award did not as such create, declare or assign any fight,
title or interest in any i movabl e property by the aforesaid
clause in the award.
259

The Division Bench of the Madras Hi gh Court in Ramaswany
Ayyar & Anr. v. Thirupathi Naik, LR XXVIl Madras p. 43 has
observed that the criterion for purposes of registration
under the Registration Act, 1877 (II1 of 1877), which was in
the sane termas the provision of the present Act, was what
was expressed on the face of the document, not what inci-
dents mght be annexed by customto a grant of the kind.
Therefore, we have to see not what the docunment intends to
convey really, but what it purports to convey. [In /other
words, it is necessary. to examine not so nuch - -what it
intends to do but what it purports to do.

The real purpose of registration is to secure that every
person dealing with the property, where such docunment re-
quires registration, may rely with confidence upon state-
nents contained in the register as a full and conplete
account of all transactions by which title nay be affected.
Section 17 of the said Act being a disabling section, nust
be construed strictly. Therefore, unless a docunent is
clearly brought within the provisions of the section, its
non-regi stration would be no bar to its being admtted in
evi dence.

On a proper construction of the award, it does appear to
us that the award did create, declare or assign a right,
title and interest in the inmovable property. The award
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declares that 1/2 share of the ownership of Shri Lachhman
Dass shall "be now owned by Shri Ram Lal, the respondent in
addition to his 1/2 share owned in those |lands". Therefore,
the said award declares the right of RamlLal to the said
share of the said property mentioned in that clause. It is
not in dispute that the said property is i movable property
and it is not nerely a declaration of the pre-existing right
but creation of newright of the parties. It is significant
to bear in nind that the section enjoins registration wher-
ever the award "purports or operates to create, declare,
assign, limt or extinguish" whether in present or in future
any right, title or interest of the value of Rs. 100 or
upwards in i movabl e property.

Shri Ashri tried to submt that while reading the award
reasonably and fairly, it nust be construed that there was
no creation or declaration-of any new right in the inmovable
property. \Wat was done was only, according to Shri Ashri, a
declaration of ~existing right, that is to say, Ram Lal’'s
full ownership of the property in question. The section
however, ' enjoins registration in respect of any docunent,
whi ch purports not which intends to create a right in inmov-
able property or declare a right in inmovable property. It
is not a question of declaration of an existing right. It is
by this award that a newright was
260
being created in favour of Ram Lal, the respondent herein
In that view of the matter, in our opinion, it cannot be
contended that the award did not require registration. This
guesti on was considered by this Court in Satish Kumar & Os.
v. Surinder Kumar & O's., [1969] 2 SCR 244. There an arbi-
trator appointed by the appellants and the respondents
partitioned their inmovable property exceeding the value of
Rs. 100. The arbitrator applied under section 14 of the
Arbitration Act, 1940 to the Court for making the award a
rule of the Court. On the question whether the award was
adm ssible in evidence as it was not registered it was  held
that the award required registration. It was further held by
Justice Sikri, as the Chief Justice then was, and Justice
Bachawat that all clainms which were the subject nmatter of a
reference to arbitration nerged in the award which was
pronounced in the proceedings before the arbitrator and
after an award had been pronounced, the rights and liabili-
ties of the parties in respect of the said clains could be
determined only on the basis of the said award. After  an
award was pronounced, no action could be ~started on the
original claim which had been the subject —matter ~of the
reference. The position under the registration Act is in no
way different fromwhat it was before the Act' cane into
force. Therefore, the confernent of exclusive jurisdiction
on a court under the Arbitration Act did not nake an /award
any less binding than it was under the provisions- of the
Second Schedule of the Code of Civil Procedure. It was
further held that the filing of an unregistered award . under
section 49 of the Act was not prohibited. What was prohibit-
ed was that it could not be taken into evidence so as to
af fect i movabl e property falling under s. 17 of the Act. It
was further reiterated that it could not be said that the
registration did not in any manner add to its efficacy or
give it added conpetence. If an award affected inmovable
property above the value of Rs. 100, its registration would
not rid of the disability created by s. 49 of the Act. The
award in question was not a nere waste paper but had sone
| egal effect and it plainly purported to affect or affected
property wthin the nmeaning of s. 17(1)(b) of the Act.
Justice Hegde gave a separate but concurring judgnent. He
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observed that it was one thing to say that a right was not
created, it was an entirely different thing to say that the
right created could not be enforced wi thout further steps.
An award did create rights in that property but those rights
could not be enforced until the award was nade a decree of
the Court. For the purpose of s. 17(1)(b) of the Act, al
that had to be seen was whether the award in question pur-
ported or operated to create or declare, assign, limt or
extingui sh whether in present or future any right, title or
i nterest whether vested or contingent of the value of one
hundred rupees and upwards to or in imovable property.
261

It was incorrect to state that an award which could not
be enforced was not an award and the sane did not create any
right in the property which was the subject matter of the
award. An award whet her registered or unregistered, accord-
ing to Justice Hegde, does create rights but those rights
could not be enforced until the award is nade the decree of
the court. The |earned Judge made it clear that for the
purpose. ‘of 's. 17(1)(b) of the Act, ‘all that had to be seen
was whether the award in question purported or operated to
create or declare, assign, limt or extinguish whether in
present or future any right, title or interest whether
vested or contingent of the value of Rs. 100 and upwards in
the inmmovable property. |If it does, it is conpulsorily
regi sterable. A docunent might validly create rights but
those rights mght not be enforced for various reasons. The
Court found that the award in that case created right in
i movabl e property and it required registration

This Court in Ratan Lal Sharma v. Purshottam Harit,
[1974] 3 SCR 109 had to consider the question of ‘registra-
tion and the effect of non-registration of an award. The
appel l ant and the respondent therein had set-up a partner-
ship business in the year 1962. The parties, however, there-
after fell out. At the tinme the disputes arose, the running
busi ness had a factory and vari ous nmovable and inmovable
properties. On August 22, 1963, by agreenent in witing, the
parties referred "the disputes of our concern” to the /arbi-
tration of two persons and gave "the arbirators full author-
ity to decide their dispute". The arbitrators gave their
award on Septenber 10, 1963. The award nade an - excl usive
allotment of the partnership assets, including the factory,
and liabilities to the appellant. He was "absolutely  enti-
tled to the sanme" in consideration of a sumof Rs. 17,000
plus hal f the amobunt of the realisable debts of the business
to the respondent and of the appell ants renouncenent of the
right to share in anmpbunts already received by the respond-
ent. The award, stipulated that the appellant should not run
the factory unless he had paid the awarded consideration to
the respondent. The arbitrators filed the award in the H gh
Court on Novenber 8, 1963. On Septenber 10, 1964, ~ - the re-
spondent filed an application for determning the wvalidity
of the agreenent and for setting aside the award. On My 27,
1966, a |l earned Single Judge of the H gh Court dism ssed the
application as time-barred. But he declined the request  of
the appellant to proceed to pronounce judgnent according to
the award because in his view, (i) the award was void for
uncertainty and (ii) the award, which <created rights in
favour of the appellant over imovable property worth over
Rs. 100 required registration and was unregistered. From
this part of the order, the
262
appel lant filed an appeal which was dism ssed as not nmmain-
tai nabl e by the Division Bench of the Hi gh Court. The appel -
lant preferred an appeal by special leave to this Court
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agai nst the decision of the Single Judge declining to pro-
nounce judgnment in accordance with the award. He also filed
a special |leave petition against the judgnment of the Divi-
sion Bench. In the appeal before this Court, the appellant
contended that the award was not void for wuncertainty and
that the award sought to assign the respondent’s share in
the partnership to the appellant and so did not require
regi stration and that under sec. 17 of the Arbitration Act,
the Court was bound to pronounce judgnent in accordance with
the award after it had disnmissed the respondent’s applica-
tion for setting it aside. It was held that the share of a
partner in the assets of the partnership, which had also
i movabl e properties, was novabl e property and the assign-
nent of the share did not require registration under s. 17
of the Act. But the award in the instant case, this Court
observed, did not seek to assign the share of the respondent
to the appellant, either in express words or by necessary
implication. The award expressly makes an exclusive allot-
nment of /the partnership assets including the factory and
l[iabilities  to the appellant. It went further and made him
"absolutely entitled to the sane", in consideration of a sum
of Rs. 17,000 plus hal f of the amount of Rs. 1924.88 P. to
the respondent and the appellant’s renouncenment of the right
to share in the amobunts already received by the respondent.
In express words /'the award purported to create rights in
i movabl e property wmorth above Rs. 100 in  favour of the
appellant. It would require accordingly registration under
s. 17 of the Act. As the award was unregi stered, the court
could not look intoit. The award being inadmssible in
evidence for want of registration the Court could not pro-
nounce judgrment in accordance with it. Section 17 of the
Arbitration Act presupposes an award which could be " validly
| ooked into by the Court. The appel lant could not ‘success-
fully invoke s. 17. The award is an inseparable tangle of
several clauses and cannot be enforced as to the part not
dealing with i movabl e property.

In the instant case also, it appears to wus that the
award affects i movable property over Rs. 100 and” as’' such
was required to be registered. Shri Ashn, however, contended
that the fact that the award was unregi stered had not been
taken before the learned trial judge. Indeed, this was not
urged within 30 days and the tinme for filing of application
for setting aside an award under section 30 of the Arbitra-
tion Act, was 30 days and as such this not having been
taken, the appellant was not entitled to take this point at
a later stage. 1t is. true that in the ‘application for
maki ng the award a rule of the court before
263
the learned trial judge this point had not been taken

Section 33 of the Arbitration Act provides
that:

"Any party to an arbitration agreenent or of
any person claimng under him desiring to
chall enge the existence or validity of _an
arbitration agreement or an award or to have
the effect of either determ ned shall apply to
the Court and the Court shall decide the
guestion on affidavits."

It has been held by the majority of three | earned Judges
in a full Bench decision of the Calcutta H gh Court in the
case of Saha & Co. v. Ishar Singh Kirpal Singh, AR 1956
Cal . 321 that under the Indian Arbitration Act, there was no
di stinction between an application for setting aside of an
award and an application for adjudgnent of the award as a
nullity and all applications must be under s. 30 within the
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time stipulated for that application. The existence of an
award and validity of the reference both have to be chal-
lenged in the sanme manner. But the next question that-
arises, is, whether an unregi stered award can be set aside
or not. It was subnmitted by M. Ashri that the award was
otherwi se invalid, under s. 30(c) of the Arbitration Act. It
is, however, not necessary for the present purpose to decide
this question. It is sufficient to enphasise that an award
affecting inmmovable property of the value of nore than Rs.
100 cannot be | ooked into by the Court for pronouncenent
upon the award on the application under s. 14 of the Arbi-
tration Act unless the award is registered. S. 14 enjoins
that when an award of an arbitrator has been filed, the
Court should give notice to the parties and thereupon the
court shall pronounce judgnment upon the award and nade it a
rule of the court. But in order to do so, the court nust be
conpetent to lookinto the award. S. 49 of the Act enjoins
that the award cannot be received as evidence of any trans-
action| affecting imovable property or confering power to
adopt, unless it is registered. In that view of the matter,
no judgnent upon the award could have been pronounced upon
the unregi stered award.

M. Ashri, however, relied on a decision of the |earned
Si ngl e Judge of the Calcutta H gh Court, in which one of us
(Sabyasachi Mukharji,  J) had occasion to deal wth the
guestion whether an application for determination of the
validity of an award could be entertained after the | apse of
30 days tine. It was held that an application challenging an
award on the ground of non-regi stration nmust be by procedure
under s. 30 of the Arbitration Act and the party not apply-
ing with in the tine under s. 30 was estopped fromagitating
t he
264
guesti on subsequently. The rel evant case |law was discussed
and it was held that where an adjudication was necessary as
to whether registration was required or not and it was
enphasi sed that in the instant case al so an adj udication was
necessary because the High Court had held that registration
was not necessary, while the appellant is contending and as
we are inclined to agree that registration was necessary, in
such a «case, it nmust be done by nmeans of an _application
within 30 days. It is true that where an application is mde
for determning the validity and effect of an award in such
a case, as was the case in the application nmade to the
Cal cutta High Court for determination and admissibility of
the award and for a declaration that the award was void, it
is necessary that the application should be made within 30
days. But that problem does not arise here ‘because  here
under section 14 of the Arbitration Act, a judgnent is
sought in favour of the award. In order to pronounce that
judgrment, the award has to be | ooked into. The court cannot
do it when the award affects the immvable property or
purports to affect the i movable property of the value of
nore than Rs. 100 and it is not registered and as such it
cannot be | ooked into. In that view of the matter, we are of
the opinion that the H gh Court was in error in the order
under appeal

It may be appropriate in this connection to refer to the
observations of Justice Vivian Bose, in the Gangaprashad v.
M. Banaspati, AR 1933 Nagpur 132. In that decision Justice
Bose speaking for the Nagpur High Court observed at page 134
of the report, that it was argued before him that even
though it was not possible for the plaintiff to challenge
the fact that there was a reference to arbitration, and an
award, and that there was no m sconduct, etc., he could
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still question its validity on the ground that it had not
been registered. But this question was barred by the rul e of
constructive res judicata. He referred to Miulla that if an
application was nade to the court to file an unregistered
award which requires registration, then the court nust
reject it. It followed that this was one of the grounds
which could be urged against the filing of an award. If it
was not urged, and the award was filed, then that question
was as much barred in a subsequent suit as the others.

In this case, however, this point that the award is not
registered and as such it could not be filed, though not
taken subsequently in argunent before the trial Judge, it
was urged before the First Appellate Court and it was held
in favour of the present respondent. This is an appeal by
special |eave in subsequent decision from that decision
where the filing of the award is being challenged on the
ground that it
265
is unregi'stered. Therefore, in our opinion, though it nmay
not be ‘possible to take the point that the award is bad
because it is unregistered as such it could not be taken
into consideration in a proceedi ng under section 30 or 33 of
the Arbitration Act, but can be taken in the proceedings
under s. 14 of the Arbitration Act when the award is sought
to be filed in the court and the court is called upon to
pass a decree in accordance with the award. ‘As the court, as
mentioned herei nbefore, could not |ook into the award, there
is no question of the court passing a decree in accordance
with the award and that point can also be taken when the
award is sought to be enforced as the rule of the court.

M. Ashri, however, contended that the award ‘had been
subsequently regi stered and unl ess the registration was set
aside the award did not suffer fromany defect. W have,
however, to exam ne whether the Hi gh Court was fight in
accepting the award and in pronounci ng the judgment in terms
of the award. At the relevant time, the award was not regis-
tered. If that is the position, then the subsequent regis-
tration of the award whether in confirmty with sections 23
and 25 of the Act or whether in breach or in violation of
the same is not rel evant.

It is not necessary in the viewthat we have taken to go
into the question whether the appellant was right in getting
this docunment registered in the manner it has been done by
nmaki ng certain representation, which was not correct, tothe
Sub- Regi strar.

Learned Counsel for the respondent drew our attention to
certain observations of this court in Raj Kumar Dey and
O hers v. Tarapada Dey and Qthers, [1987] 4 SCC 398 where
registration was pernmtted by the Court after the | apse of
four nonths as enjoined by s. 23 of the Act. But the /facts
and the circunstances and the grounds upon which “registra-
tion was permitted, were entirely different fromthe present
case.

In the prem ses, the observations nmade in the said
decision are not relevant or germane for the present contro-
versy.

In the aforesaid view of the matter, the decision of the
Hi gh Court cannot be sustained. The appeal is, therefore,
al  owed. The judgnent and/or order of the Hi gh Court are set
aside. But in the facts and circunstances of the case, the
parties will pay and bear their own
costs.

R P. D Appea
al | owed.
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