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ACT:

Constitution of India 1950, Arts 14, .19 (1) (2) (p) and

301

Essential Conmmodities Act, 1955, ss.. 3 (1) & (2) and
5- Power under sub-s. (2)-Wether general in nature-Sub-s.
(2)-Whet her confers ‘any fresh power-VWhether illustrative of
power conferred by sub-s (1)-C. (d) of sub-s.. (2)-Wether
contai ns specific power-Mking of Orders by State CGovernnent
under cls. (a) to (f) of sub-s. 2-Source of power-Wether
flows from sub-s. (1) - Delegation of-By notification under
S. 5

Essential Comodities-Tanm | Nadu Paddy (Restriction on
Moverrent) Order. 1982-C. 3 (1A): issued by State Government
under s. 3 read with Mnistry of Agriculture (Department of
Food) Order, S. R 800 dt. June 9 1978-Placing’/ ban on
transport, noverment or otherw se carrying of Paddy out of
certain specified are as in the Stal e-Wether in excess of
del egated powers -Wether violative of Articles 14, 19 (1)
(g) and 301,

HEADNOTE

Section 3 (2) (d)-Whether regulating includes in the
cont ext prohibiting.

Interpretation of statutes-Wether some wrds may be
used in different senses in the Same sentence.

Words and phrases-Regul ation and Prohibiting-Maning
and scope of.

Due to failure of nonsoon in the years 1981-82, there
was a steep fall in production of paddy and it ' becane
necessary for the State Government of Tam | Nadu to build up
its buffer stocks for distribution through the public
di stribution system throughout t he State. ID the
circunstances, the State Governnent had no other alternative
but to introduce a nonopoly procurenent scheme with a view
to procure the maxi num stock of paddy by banni ng purchase by
traders. This was in addition to conmpul sory |evy on deal ers
of paddy and rice to the extent of 50% under cl. 5 (1) of
the Tam| Nadu Paddy & Rice (Regulation of Trade) O der,
1974.

1029
In exercise of the powers conferred under s. 3 of the
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Essential Commdities Act, 1955 read with the Government of
India, Mnistry of Agriculture (Department or Food) Order
GSR 800 dated Juno 9, 1978 issued under s. 5 of the Act with
the prior concurrence of the Governnment of India, the State
CGovernment accordingly promulgated the Taml| Nadu Paddy
(Restriction on Mvenment) Order, 1982 on Cctober 22, 1982.
Clause 3 (1A) of the Order prohibited transport, novenent or
ot herwi se carrying of paddy outside the State by road or
rail or otherw se except wunder and in accordance with the
conditions of a permit issued by an officer authorised in
that behalf. By GOMS No. 293 dated May 11, 1982 the State
Government introduced sub-cl. (1A tocl. 3 of the Oder
whi ch prohibited transport; novenent or otherw se carrying
of paddy outside places notified by cl. 3 of the Oder by
road or rail or otherwise. Thereafter, on June 20, 1983, the
State Covernment nmade a further amendment to the newy
inserted cl. 3 (1A which clanped a conmplete ban on
transport, nmovenent -or otherw se carrying of paddy outside
the Thanjavur District, Chidanbaram and KattunannarKkoi
Tal uks in_South ~Arcot District and Msiri, Kulithalai
Lal gudi and Tiruchirapalli Tal ul ks in Ti ruchi rapal |
District.

The appellant along with other traders assailed the
constitutional validity of cl. 3 (lA "of the Oder, as
anended, which placed a conplete ban on transport, novenent
or otherwi se carrying of paddy outside the Thanjavur
district and the aforesaid Taluks in South Arcot and
Tiruchirapalli districts as being violative of Arts. 14,
19(1) (g) and 301 of the Constitution The Hi gh Court repelled
the contentions and disnmi ssed the wit petitions.

In the appeal, the appellant contended ‘that the
i mpugned cl. 3 (IA) of the Order was ultra vires the State
CGovernment on two grounds, nanmely: (1) The del egation of a
specific power under s 3 (2) (d) of “the Act to  State
Governnment by the aforesaid notification dated June 9, 1978
issued by the Central GCovernment under s. 5 of the Act to
regul ate storage, transport, distribution, disposal etc. O
an essential comodity, in relation to foodstuffs, does not
carry with it The general power of the Central Governnent
under sub-s. (1) of s. 3 to regulate or prohibit the
production, supply and distribution thereof and trade and
commerce therein. And (2) That the word regulating in cl
(d) of s. 3 (2) of the Act does not take in 'prohibiting
and as such there cannot be a total prohicition on
transport, novenment or otherwi se carrying of paddy out of
the areas in question under (d) but only regulation of such
activities in the course of trade and commerce by grant of
licences or permts.

Di sm ssing the appeal
N

HELD: 1. Sub-s (2) of s. 3 of the “Essentia
Commodities Act, 1955 offers no fresh powers but is nerely
illustrative of the general poweres by sub-s. (1) of s. 3
wi t hout exhausting the subjects in relation to such powers
can be exercised. Although cl. (d) of sub-s. (2) of s. 3
with a specific power, the general power to issue the
i mpugned
1030
order flows fromthe provisions of sub-s. (1) of s.3 which
stands delegated to the State Governnent by virtue of the
notification issued under s. S of the Act. [1042H, 1043B]

Santosh Kumar Jain v. The State, [1951] SCR 303, and
Emperor v. Sibnath Banerjee, LR [1945]] 72 | A 241, foll owed.

Nanal al Naval nathji Yogi v. Collector of Bulsar & Os.
AR 1981 Guj. 87. approved.
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Atulya Kumar v. Director of Procurenment & Supply, AR
1953 Cal . 548, approved. _

Tarakdas Mikherjee v. State of Wst Bengal, [1978] 2
Cal. L.J. 398 and Lila Biswas v. State of Wst Bengal
[1918-89] CWN 539, approved.

Sujan Singh v. State of Haryana, AR 1998 Pun, 363,
State of Utar Pradesh v. Suraj Bhan, AIR 1972 All. 401 and
Bej oy Kumar Routrai v. State of Orissa AIR [1976] Orr. 138,
overrul ed.

2. The word 'regul ation’ cannot have any rigid or

i nfl exi bl e meani ng as to exclude ’'prohibiting’. 1t is
difficult to define the word ’'regulate’ as having any
preci se neaning. It has different shades of neani ng and nust
take its colour fromthe context in which it is used having
regard to the purpose and object of the legislation, and the
Court must necessarily keep in view the mschief which the
| egi sl ature seeks to renedy. The question essentially is one
of degree and it is inpossible to fix any definite point at
which "regul ati on” ~ends and prohibition” begins. The power
to regulate does not necessarily include the power to
prohi bit, _and ordinarily the word ’'regulate’ is not
synonynous with the word ’'prohibit’. This is true in a
general sense and in- the sense that nere regulation is not
the same as absolute prohibition. But the power to regul ate

carries with it full ~ power over the thing subject to
regul ation and in obsence of restrictive words, the power
nust be regarded as plenary over the entire subject. It

implies the power to rule, direct and control and- involves
the adoption of a ‘rule or guiding principle to be foll owed
or the making of a rule with respect to the subj ect to be
regul ated. The power to regulate inplies the power to check
and may imply the power to prohi bit ~under " certain
ci rcunst ances, as where the best~ or ~only efficatious
regul ati on consi sts of suppression
[ 1045G H, 1046E-F
Narendra Kumar v. Union of India, [1960] 2 SCR 361

Slaitery v. Naylor, LR [1888] AC 446 and Munici pa
Corporation of the City of Toronto v. Virgo, LR[1896] AC
88, Corpus Juris Secundum vol. 76 at p. 611 and Webster s
Third New International Dictionary, wvol Il p 1913 and
Thorter Oxford Dictionary, vol. 11, ~3rd edn., p. 1784,
referred to

State of Mysore v. H Sanjeeviah, [1967] 2 SCR 361
di stinguish and limted.
1031

The source of power to issue an order under cl. (d) of
sub-s. (2) of A s. 3 of the Act being relatable to the
general powers of the Central Government under sub-s. (1) of
s. 3, thereis no justification for giving a restricted
neaning to the word ’'regulating,’” in cl. (d) of sub-s. (2)
of s. 3 of the Act so as not to take in 'prohibiting . A
word may be used in tw different senses in the sane
section. [1050B-(

The Act is a piece of socio-econonic |egislation and
its predominant object is to provide in the interests of
general public, for the control of the production, supply
and distribution of, and trade and comrerce in, certain
essential commodities. Such control can be exercised in a
variety of ways otherw se than by placing compul sory | evy on
the producers, for example, by fixing a controlled price for
foodstuffs, by placing a limt on the stock of foodstuffs to
be held by a whol esal e deal er, comm ssion agent or retailer
by placing sales except in certain specified manners etc.
Al these arc nothing but regul atory neasures. Placing a ban
on inter-State or inter-State noverment or export of
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foodstuffs is one of the ways to regulate and control and
such ban prevents the spiral rise in prices of such
foodstuffs by artificial creation of short age by
unscrupul ous traders. The various Control Orders issued by
the Central Governnent under sub-s. (1) of s- 3 of the Act
or by the State Governnments under s. 3 read with s. 5 have
introduced a systemof checks and bal ances to achieve she
obj ect of the |legislation i.e. to ensure equitable
distribution and availability of essential commpdities at
fair prices. Special public interest in an industry e. g.
that it is engaged in the production of a conmodity vitally
essential to the conmunity, nmay justify the regulation of
its production, supply and distribution and its trade and
conmer ce, provided such regulation is not arbitrary and has
a rational nexus with “the object sought to be achieved.
[ 1048C-D; 1047F-H, 1048A]

If one part of the country or of a State is faced with
a famne or even acute shortage of foodstuffs. it is not
unreasonabl e for the Governnent to acquire foodstuffs from
the surplus areas and distribute the sane in areas where
they are npost needed. Since there was steep fall in
producti on of paddy due to failure of nbnsoons the State
CGovernment of Tam | Nadu was justified not only to reinpose
conpul sory levy on 'the -producers of paddy to the extent of
50% but also to introduce a schenme for a nonopoly purchase
of paddy by the Government with a view to build up its
buf f er stock for distribution through the public
di stribution systemthroughout: the State. [1049E-G

State of Tam'| Nadu v. Hind Stone & Ors. [19811 2 SCC
205, C. K Krishnan v. State of Tam | Nadu [1975] 2 SCR 715,
Krishan Lal Praveen kumar & Ors. v. State of Rajasthan &
Os., [1981 4 sCC 550, Suraj Ml Kailash Chand & O's, v.
Union of India & Os., [1981] 4 SCC 554 and Bi shanber Daya
Chandra Mohan & Ors. v. State of U P. & Os., [1982] 1 SCR
1137, relied on.
1032

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 11417
of 1983

From the Judgnent and Order dated 14. 9. 1983 of the
Hi gh Court of Madras in W P. N 4615 of 1983.

K. Ram Kurmar for the Appellant.
A. V. Rangam for the Respondents
The Judgrment of the Court was delivered by
SEN, J. This appeal by special leave directed

agai nst the judgnent and order of the Madras H gh  Court
dated Sept enber 14, 1983 raises a question ~of/ sone
conplexity. The question is as to whether cl. 3 (I'A) of the
Tami | Nadu Paddy (Restriction on Myvenent) Order, 1982
issued by the State CGovernnent under s 3 of the Essentia
Commodities Act, 1955 read wth the GCovernment of India,
Mnistry of Agriculture (Departnent of Food) Order, a. s. R
800 dated June 9, 1978, with the prior concurrence of the
Government of India, was ultra vires the State CGovernment
being in excess of its delegated powers. That depends on
whet her the delegation of a specific power under cl. (d) of
sub-s. (2) of s. 3 of the Act by the aforesaid notification
i ssued by the Central Government under s. 5 to regulate the
storage, transport, distribution, disposal, acquisition, use
or consunption of an essential conmodity, in relation to
foodstuffs, carries with it the general powers of the
Central Covernment under sub-s. (1) of s. 3 of the Act to
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regul ate or prohibit the production, supply and distribution
of essential comodities and trade and comrerce therein
There is a conflict OF opinion on this question between
different High Courts. Hence we thought it fit to grant
special |leave and heard the appeal on nmerits. After hearing
the parties, we dismssed the appeal by an order dated
Decenber 5, 1983 for reasons to follow. The reasons
therefore are set out below .

Briefly stated, the facts are these. In the State of
Tam | Nadu, there has been a systemof inmposing levy on
purchase of paddy by traders in vogue since the year 1970.
This was inposed by «cl. 3 (5) (i) of the Tam| Nadu Paddy
and Rice (Licensing, Regul ation & Disposal of Stock) Order
1968 issued by the State CGovernnent under s. 3 of the Act
with the prior concurrence of the Governnent
1033
O India. d. 3 (5) (i) enpowered the State Governnment to
i mpose A and collect ~ upto 50% of the stocks by way of |evy
on purchases of paddy by traders on paynment of price
specified from tinme to tinme. The said Order was repl aced by
the Tam | Nadu Paddy and Rice (Regulation of Trade) Order
1974 issued under s. 3 of the Act with the prior concurrence
of the Government of India. . 5 (1) of this Order empowers
the State Government to-i npose and collect |evy upto 50% of
the purchase of paddy and rice by the dealers other than
retail dealers and they are paid prices notified by the
CGovernment. This clause was subsequently amended in 1976.
The power to inmpose and collect levy on the purchase of
paddy and rice was exercised by the State Government under
s. 3 of the Act with a view to procure the stock for
distribution of rice to about 118 |akhs fam |y card-hol ders
throughout the State through nearly 17, 800 fair price
shops. A review of the food situation in the latter half of
1980 and the beginning of 1981 revealed that the stock of
paddy and rice with the Governnent was not adequate to neet
the requirenents wunder the public-distribution system The
State Governnment in the Food ‘& Cooperation Departnent
accordingly, decided to enforce the levy on traders by G O
Ms. No. 33 dated January 1, 1981 and to collect 40% levy on
the purchases of paddy and rice by deal ers-even though it
had the power to inmpose levy upto 50%at prices fixed by it
fromtime to tine. Thereafter, the Government in the Food &
Cooperation Department by G O M. No. 765 dated Cctober 1
1981 increased the levy from40%to 50% from kuruvai season
1981.

There was a failure of nobnsoon in ‘the State in the
years 1981-82 and the off take of rice in.thefair price
shops had increased from 34,000 tonnes in April to 85,000
tonnes in Decenber 1982. Due to failure of  south-west

nonsoon in the year 1982 and consequent poor rainfall, the
storage level in the Mettur reservoir fell. As a‘result of
this there was a steep fall in kuruvai cultivation of paddy.
In Thanj avur district alone, the acreage of paddy

cultivation was reduced from4. 5 |akhs acres to 2.97 |akhs
acres. Added to this, the north-east nonsoon in the State
also failed causing a serious fall in the production of
paddy. In the circunstances, the State Government in the
Food & Cooperation Departnent had no other alternative but
to introduce a nonopoly procurenment schene of paddy with a
view to procure the maxi mum stock of paddy by banning the
purchases by traders.
1034

In exercise of the powers conferred under s. 3 of the
Essential Conmodities Act, 1955 read with the CGovernment of
India, Mnistry of Agriculture (Departnent of Food) Order,
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G S. R 800 dated June 9, 1978, with the prior concurrence
of the Governnment of India, the State Governnment pronul gated
the Tami| Nadu Paddy (Restriction on Movenent) Order, 1982
on Cctober 22, 1982. d. 3 (1) of the Order provides:

"No person shall transport, nobve or otherw se
carry or prepare or attenpt to transport, nobve or
otherwise carry, or aid or abet in the transport,
noverment or otherwi se carrying of paddy outside the
State by road/rail or otherw se except under and in
accordance with the conditions of a permt issued by an
aut horized officer."

On January 22, 1983, the State Government Depart nent
issued G O MS. No. 42 for purchase of the entire
mar ket abl e surplus of paddy in Thanjavur District by the
Government through the Tanmil Nadu Givil Supplies Corporation
as an agent of the Governnent. On February , 1982, the
State Governnent in the Food & Co-operation Departnent
i ssued another G O M. No. 84 extending the provision made
with regard to Thanjavur district of Chidanbaram and
Kat t umannarkoi |l taluks in South Arcot district and Musiri,
Kulit hal ai, Lal gudi and~ 7 Ti ruchi rapal | i t al uks in
Tiruchirapal li district.

On My 11, 1983, the State Governnent in the Food &
Co-operation Department issued G O M. No. 293 introducing
sub-cl. (1A) tocl. 3 of the Order. The newy inserted cl.
(IA) is as follows:

"No person shall transport, nobve or otherw se
carry or prepare or attenpt “to transport, nobve or
otherwi se carry, ~or aid or abet in the transport,
novenent or otherw se carrying of paddy outside the
pl aces notified under Clause 3 of the Tamil Nadu Paddy
& Rice (Restriction of Rates) Order, 1974 by road/rail
or otherw se."

Thereafter, on June 20, 1983, the State CGovernment in
the Food & Cooperation Departnent by G O M. No 413 nmde a
further amendnent to the newly introduced sub-cl. (1A) of
cl. 3. The anended cl. (1A of cl. 3 is foll ows:

1035

"No person shall transport, nobve or otherw se
carry or prepare or attenpt to transport, _nobve or
otherwi se carry, or aid or abet in the -transport,
novenment or other wise carrying of —paddy outside the
Thanjavur District, Chidanbaram and Kattunmannarkoil
Taluks in South Arcot District and Musiri, Kulithalai,
Lal gudi and Tiruchirapalli Taluks in Tiruchirapalli
District."

These various orders were issued by the state
CGovernment in exercise of the powers conferred by s. 3 of
the Act read with the Government of India, Mnistry of
Agriculture (Departnent of Food) Oder, G S. R 800 dated
June 9, 1978 which is set out below C

"M NI STRY OF AGRI CULTURAL AND | RRI GATI ON
( DEPARTMENT OF FOCOD)
ORDER
New Del hi, the 9th June, 1978.

G S. R 800-1n exercise of the powers conferred by s.
5 of the Essential Comodities Act, 1955 (10 of 1955), and
in supersession of the Oder of the Governnent of India in
the late Mnistry of Agriculture (Departnent of Food) No. G
S. R 316 (E) dated the 20th June, 1972, the Central
Government hereby directs that the powers conferred on it by
sub-s. (1) of s. 3 of the said Act to nake orders to provide
for the matters specified in cls. (a), (b), (c), (d), (e),
(f), (h), (i), (ii) and (j) of sub-s. (2) thereof shall, in
relation to foodstuffs be exercisable also by a State
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Government subject to the conditions-
(1) that such powers shall be exercised by a State
Covernment subject to such directions, if any, as may
be issued by the Central CGovernnent in this behalf;
(2) that before making an order relating to any
mat t er
specified in the said cls. (a), (c) or (f) or inregard to
di stribution or disposal of foodstuffs to places outside the
State or inregard to regulations or transport of any
foodstuffs, under the said cl (d), the State Governnent
shall also obtain the prior concurrence of the Centra
CGover nent and

1036
(3) that in naking an order relating to any of the
matter specified in the said cl. (i) the State
Government  shall authorize only an of ficer of

Gover nment .

Sd/ - K. Bal akri shnan,
Dy. Secretary to the Governnent of India
(No. 3 (Genl) (1)/78-D&R (1) 59)."
The appel | ant and vari ous ot her agriculturists of
Thanj avur district and the -aforesaid traditionally rice
growi ng areas of South Arcot and Thiruchirapalli districts
chall enge the constitutional validity of cl. 3 (1A of the
Order placing a conplete ban on the transport, novenent or
ot herwi se carrying of paddy outside Thanjavur district and

t he af orenentioned tal uks of South Arcot and Thiruchirapall
districts by petitions under Art. 226 of the Constitution in
the Hgh Court. There were as many as 300 wit petitions in

the High Cort which were disposed of by the judgnent under
appeal. The wvalidity of cl 3 (1A of the Oder was assail ed
on three main grounds: (1) d. 3 (1A) was wholly arbitrary
and irrational and thus violative of Art. 14 of the
Constitution. (2) d. 3 (IA was in excess of the del egated
powers conferred on the State Governnment under s. 3 of the
Act by the aforesaid G S. R 800 dated June 9, 1978 issued
by the Central Governnment under s. 5 of the Act. And (3) The
total ban on nmovenent of paddy from out of ~Thanjavur
district and the aforesaid taluks of South Arcot and
Thiruchirapalli districts by cl. 3 (1A) of the Order was an
unreasonable restriction on the freedom of trade and
comer ce guaranteed under Art. 19 (I) (g) and also infringes
the freedom of inter-State trade, comrerce and intercourse
under Art. 301 of the Constitution. The Hi gh Court repelled

all these contentions.

Shri  P. Govindan Nair, |earned counsel appearing for
the appellant argued the case wth nmuch |earning and
resource. Learned counsel with his usual fairness did not
advance sonme of the contentions raised before the Hi gh Court
as they were apparently misconceived. He has confined his
submi ssions to only two grounds, nanely: (l1)d. 3 (1A of
the inpugned Order issued by the State Governnent under s. 3
of the Act read with G S. R 800 dated June 9, 1978 issued
by the Central Government wunder s. 5 of the Act with the
prior concurrence of the Governnent of India placing a ban
on the transport, novenent or otherw se carrying of
1037
paddy from out of Thanjavur district, the two taluks of
South Arcot district and the four tal uks of Thiruchirapall
district, was wultra vires the State GCovernment being in
excess of the delegated powers. It is wurged that the
del egation of a specific power under cl. (d) of subs. (2) of
s. 3 of the Act by the aforesaid notification issued by the
Central Covernment under s. 5 of the Act to regulate the
storage, transport, di stribution, disposal etc. O an
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essential comobdity, in relaston to foodstuffs, does not
carry with it the general power of the Central Governnent
under sub-s. (lI) of s. 3 to regulate or prohibit the
production, supply and distribution thereof and trade and
commerce therein. And (2) The word 'regulating’ in cl. (d)
of sub- s. (2) of s. 3 of the Act does not take in
"prohibiting’ for the words ’'regulating’ and ’'prohibiting
denote two distinct and separate attributes of power and
they are nmutually exclusive Qherw se according to |earned
counsel, there was no point in the Legislature using both
the words 'regulating’ and ’'prohibiting’ in sub-s. (1) of s.
3 of the Act and the words ’'regulating’ and ’'prohibiting
differently in various clauses of sub-s. (2) thereof. It is
urged that there cannot be a total prohibition on transport,
noverment or otherw se carrying of paddy out of the areas in
qguestion under cl. (d) of subs. (2) of s 3 but only
regul ation of such activities ~in the course of trade and
conmer ce by grant of licences or pernmts The | earned counse
is fortified in his submissions by the decisions of the
Punj ab, Al  ahabad™ and Orissa Hi gh Courts in Sujan Singh v
State of Haryana, (1) State of Uttar Pradesh v. Suraj Bhan(2)
and Bejoy Kumar Routrai v.  State of Oissa(3) and he
guestions the correctness of the decision of the GCujarat
Hi gh Court in Nanalal Naval nathji Yogi Collestor of Bulsaré&
Os.(4) taking a view to the contrary. W are afraid, we are
unabl e to accept any of the contentions advanced by him
In order to appreciate the contentions advanced, it
woul d be convenient ' to set out the relevant statutory
provisions. Sub-s. (1) of s. 3 of the Act is in these terns:
"3 (1). Power to-control production, supply,
distribution etc. O essential compdities-
(1). AIR [1968] Pun. 363
(2). AIRT[.972] A]. 401
(3). AIR[1976] O r. 138
(4). [1981] . 87
1038
If the Central Governnent is of opinion that it
is necessary or expedient 'so to do for naintaining or
i ncreasing supplies of any essential comodity or for
securing their equitable distribution and availability
at fair prices, (or for securing any  essentia
commodity for the defence of India or the efficient
conduct of mlitary operations) it may, by ~order
provide for regulating or prohibiting the production
supply and distribution thereof and trade and comrerce
therein."
Sub-s. (2) of s. 3 of the Act, insofar as material
| ays down:
" 3. (2) Wthout prejudice to the generality of
the powers conferred by sub-s. (1), an order/ nade
t her eunder may provi de-
(a)****
* *x K %

EE;****

(d) for regulating by licences, permts or otherw se
the storage, transport, distribution, disposal
acquisition, use or consunption of any essentia
comodity."

S. S of the Act provides:
"5. Del egation of powers-The Central Governnent
may, by notified order, direct that (the power to make

orders or issue notifications wunder s. 3) shall in
relation to such nmatters, and subj ect to such
conditions, if any, as may be specified in the

direction, be exercisable also by-
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(a) such officer or authority subordinate to the
Central Governnent, or
(b) such State Government or such officer or
authority subordinate to a State Governnent.

as may be specified in the direction."

1039
The infirmty inthe argunent lies in the

erroneous assunption A that the source of power on authority
to pronmul gate the inmpugned Order was derived by the State
Government under cl.(d) of sub-s (2) of s. 3 of the Act by
virtue of the delegation of powers by the Centra
Government by the notification No G S. R 800 dated June
9, 1978 wunder s 5 of the Act. The source of power to
promul gate an order of this description is derived from sub-
s. (1 of s. 3 of the Act, According to its plain | anguage,
the aforesaid notificationNo.. G S. R 800 provides that in
exerci se of the powers conferred by s. 5 of the Act, and in
supersession of the earlier order of the CGovernment of India
in the Mnistry of Agriculture, Departnent of Food, No. G S
R 316 dated June 20, 1972, ~the Central CGovernnent directs
that 'the  powers conferred on- it by sub-s. (1) of s. 3 of
the Act” to nake orders to provide for matters specified in

clauses (a), (b), (c), (d), (e), (f), (h), (i), (ii) and (j)

of sub-s. (2) thereof shall, in relation to foodstuffs, ’be
exercisable also by a State Governnent subject to the
conditions set out therein’. There must be sone mneani ngfu

effect given to the words "the Central CGovernment hereby
directs that the powers conferred onit by sub-s. (1) of s.
3 of the Act to make orders etc.. shall be exercisable also
by a State Governnent subject to the conditions set out
thereinn. On a plain construction, the first part of the
aforesaid notification in specific ternms provides for the
del egation by the Central Governnment under s. 5 of the Act
of the powers conferred on it by sub-s. (1) of s. 3 of the
Act. That power is general in-its terns and authorises inter
alia the promulgation of any order providing for regulating
or prohibiting the production,  supply and distribution of,
and trade and comrerce in, any essential commodity, insofar
as it is necessary or expedient so to do for naintaining or
i ncreasing supplies or for securing their equi tabl e
distribution and availability at fair prices. The second
part of the notification directs that the power to -make
"orders thereunder’ i.e. the power under sub-s. (1) of s. 3
of the Act shall be exercisable also by a State Governnent,
inrelation to foodstuffs, wth respect +to 'such natters’
viz. for the matters specified in clauses (a), (b), (c),
(d), (e), (f), (h), (i), (ii) and (j) of sub-s. (2) thereof
and subject to ’'such conditions’ set out ‘therein.. The
aforesaid notification G S. R 800 dated June 9, /1978
i ssued by the Central Governnment was strictly in conformty
with s. 5 of the Act. O the three conditions, the-one that
is material for our purpose is condition 2 It provides that
bef ore making an order under cl. (d) of sub-s. (2) of s. 3
of the Act in regard to
1040
di stribution or disposal of foodstuffs to places outside the
State or inregard to regulations or transport of any
foodstuffs, the State Government shall also obtain the prior
concurrence of the Central Governnment. It is manifest on a
plain reading that the aforesaid notification No. G S R
800 dated June 9, 1978 was strictly in conformty with the
requirenents of s. 5 of the Act.

Learned counsel for the appellant however strenuously
con tends that the delegation of powers by the Centra
CGovernment under s. 5 of the Act nmust necessarily be in
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relation to ’'such matters’ and subject to 'such conditions’
as may be specified in the notification. The whole attenpt
on the part of the learned counsel is to confine the scope
and anmbit of the inmpugned order to cl. (d) of sub-s ( .) of
g. 3 of the Act which uses the word 'regulating’ and take it
out of the purview of sub-s. (1) of s. 3 which uses the
words 'regulating or prohibiting’. That is not a proper way
of construction of sub-ss (I) and (2) of s. 3 of the Act in
their normal setting. The restricted construction of s. 3
contended for by learned counsel for the appellant would
render the scheme of the Act wholly unworkable. As already
i ndicated, the source of power to make an order of this
description is sub-s. (') of s 3 of the Act and sub-s. (2)

nerely provides illustration for the general power s
conferred by sub-s. (l). Sub-s. (2) of s. 3 of the Act
conmences Wwith the  words "Wthout prejudice to the
generality of the powers conferred by sub-s. (1)'. It is
mani fest that sub-s. (2) of s 3 of the Act confers no fresh
powers but is nerely illustrative of the general powers

conferred by sub-s. (1) of s. 3 wthout exhausting the
subj ects in relation to which such powers can be exercised

The matter is no longer res integra. The question
directly arose for consideration by this Court in Santosh
Kumar Jain v. The State (1). There, the Court was
considering the validity of the Sugar 'and sugar Products
Control Order, 1947 issued by the then Provincial Governnent
of Bihar in exercise of the powers conferred on it by s. 3
of the Essential Supplies (Temporary Powers) . Act, 1946 by
virtue of the del egation of powers by the Central Governnent
to nake orders in relation to foodstuffs under cl. (j) of
sub-s. (2) of s. 3 of —that Act. Patanjali Shastri, J.,
speaking for the Court explaining the relevant functions of
sub-ss. (1) and (2) of s. 3 of the Act, said:

(1) [1951] sS.C.R 303.
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"It is manifest that sub-s. (2) of s. 3 confers

no fur. Athe or other powers on the Central Governnent

than what are conferred under sub-s. (1), for it is "an

order made thereunder" that may provide for one or two

other of the matter specifically enunerated in sub-s.

(2) which are only illustrative, as such enuneration is
"W thout prejudice to the generality of the powers
conferred by sub-s. (1)". Seizure of an article being

thus shown to fall within the purview of sub-s. (1), it

nmust be conmpetent for the Central Governnment or its

del egate, the Provincial CGovernment, to nake an order

for seizure wunder that sub-section apart- from and

irrespective of the anticipated contravention of any
other order as contenplated in cl. (j) of sub-s. (2)."

The Court drew support for this view fromthe decision

of the Privy Council in Enperor v. Sibnath Banerjee.(’) The
Federal Court in that case held r. 26 of the Defence of

India Rules made under cl (j) of sub-s (2) of s. 3 .0of the

Def ence of India Act, 1939 to be ultra vires, which decision

was reversed by the Privy Council, The Court quoted wth
approval the follow ng observations of Lord Thankerton, J.

delivering the judgment of Privy Council

“"In the opinion of their Lordships, the

function of sub s. (2) is nmerely an illustrative one;

the rule-making power is conferred by sub-s. (1), and

"the rules" which are referred to in the opening

sentence of sub-s. (2) are the rules which are

aut hori zed by, and nmade under, sub-s. (1); the
provi sions of sub-s (2) are not restrictive of sub-s.

(1), as, indeed is expressly stated by the words
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"without prejudice to the generality of the powers
conferred by sub-s (1)."

This accords with our view of the purport and effect
of sub-ss. (1) and (2) of s. 3 of the Act.

In Atulya Kumar v. Director of Procurement &
Supply(a), the challenge was to the validity of Wst Benga
Foodgrai ns (Intensive Procurenment Order, 1952 issued under
s. 3 (1) of the Essential Supplies (Tenporary Powers) Act,
1946 by virtue of delegation of powers by the Centra
Governnent under s. 5 of the Act which was

(1) LR [1945] 72 | A 241.
(2). AIR[1953] Cal. 548.
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almost in identical terms with s. 5 of the Act. Sinha, J.
(as he then was) held that the powers to promulgate the |evy
order was derived from sub-s. (1) of s 3 of the Act; and
that the power was general in terms and authorized inter
alia the promulgation of any order providing for regulating
or prohibiting the production,  supply and distribution of,
and trade —and comrerce in, any essential commodity, insofar
as it appears necessary or expedient to the State Governnent
for maintaining or increasing supplies or for securing their
equitable distribution and availability at fair prices. The
| earned Judge after referring to the Privy Council decision
in Sibnath Banerjee' s case and that of this Court in Santosh
Kumar Jain’s case, observed
"Sub-s. (2) of s. 3, commences with the words
"wi thout prejudice to the generality of the powers
conferred by sub-s. (1)....etc:" This shows that sub-s.
(2) confers no fresh powers but provides illustrations
of the general powers conferred by sub-s. (1)...... "
The | earned Judge went on to observe:
"This is undoubtedly very inconpetent drafting.
But | think that the neaning is reasonably clear. The
"Matters Specified in _sub-s. (2), being "w thout
prejudice" to the generality of the powers conferred by
sub-s (1) nust be held to.include such powers. Thus it
cannot be said that the general powers have not been
conferred upon the State, but only those specified in
cls. (a) to (j) of sub-s. (2). The only linmtation is
with regard to the kind of  essential ~ comopdity
concerned. The State has been given powers limted to
"foodstuffs’ only."

Quite recently, the Calcutta H gh Court in Tarakdas
Mikherjee v. State of West Bengal (1) and Lila Biswas V.
State of West Bengal 12) follow ng the dictum of Sinha, J.
in Atulya Kumar’s case, supra, have held that the del egation
of specific powers to issue an inpugned order of this nature
is derived fromsub-s. (1) of s. 3 and that the provisions
of sub-s. (2) thereof are nerely illustrative. It has
further held that the various clauses of sub-s. (2) of s. 3
of the Act cannot be nade operative independently by any
notification

(1) [21978] 2 Cal. LJ 383

(2) [1978-9] 83 CWN 539
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under s. 5 of the Act without deriving the general powers
under sub-s. (1) of s. 3 of the Act. W are of the
consi dered opinion that the view of the Calcutta H gh Court
accords both wth reason and principle. The view to the
contrary taken by the Punjab, Allahabad and Oissa High
Courts in Sujan Singh’s. Suraj Ban's and Bejoy Kunar
Routrai’s cases, supra, dose not lay down good law. It rnust
accordingly be held that although cl. (d) of sub-s. (2) of
s. 3 of the Act deals only with a specific power, the
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general power to issue the inpugned order flows fromthe
provisions of sub-h. (1) of s. 3 which stands del egated to
the State Governnment by virtue of the notification issued
under s. S of the Act.

Upon that view, the question as to the construction of
the word ’regulating’ occurring in cl. (d) of sub-s. (2) of
8.3 of the Act does not really arise. However, since the
guestion has been raised at the Bar we think it proper to
deal with it. As a matter of construction, Shri P- Govindan
Nair, learned counsel for the appellant contends that the
words 'regul ating’ and prohibiting’ connote two distinct and
separate attributes of power which are nutually exclusive
and therefore the word ‘regulating’ used in cl. (d) cannot
be given the sane neaning as 'prohibiting’. He urges that is
A sound rul e of construction to give the same nmeaning to the
sane word occurring in different parts of an Act of
Parliament. For the purpose of ascertaining the true meaning
of the word "regulating in the context of cl. (d) of sub-s.
(2) of | s, 3, he has referred to us the different clauses of
that sub-'section.” A perusal ~of the various clauses (a) to
(j) indicates ~that while cls. (a), (d) and (g) speak of the
power to prohibit, and the remaining cls. (b), (c), (f),
(h), (i), (ii) and (j) though they do not nention that they
are illustrative of the power to regulate inpliedly partake
of the character of that power. |[If the contention of the
| earned counsel were to be accepted, it would inply that the
Central Governnent derives its power under sub-s. (1) of s.
3 of the Act as the power to pronul gate any order providing
for regulating or prohibiting the production,  supply and
distribution of, and trade and comerce in, any essentia
commodity insofar as it appears necessary or expedient so to
do, for nmaintaining or increasing supplies or for securing
their equitable distribution and availability ‘at fair
prices. If the Central Governnent were  to make an ' order
under sub-s. (1) in respect of the matters specified in cl
(d), it my not only regulate or control the storage,
transport, distribution etc. O an essential conmmodity
i ncludi ng the
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nmoverrent of such foodstuffs by grant of licenses, permits or
ot herwi se, but also place a ban on the novenent of wheat
fromone place to another; but the State Governnent under
cl. (d) has only a regulatory power in relation thereto i.e:
to nake an order only for regulating the novenent of wheat

fromone place to another by issue of the pernmits, licenses
or otherwise as provided for by cl. 3 of the inpugned O der
but could not have issued cl. 3 (IA) placing a ban on

noverment of wheat from one place to another. | Al though by
force of logic one may be driven to that conclusion that the
State Governnent has power to pronulgate cl 3 of the
i mpugned Order but not cl. 3 (IA), there is no reason for us
to give such a restrictive neaning to the word 'regulating

appearing in cl. (d) of sub-s. (2) of s. 3 of the Act. it
woul d seem that the rule of construction is clearly y-well
recogni zed that a word nmay be used in two different senses
in the same section of an Act.

The world ’'regulation” has not that rigidity of
noani ng as never to take in 'prohibition’. | nmust depend on
the context in which it is wused in the statute and the
obj ect sought to be achieved by the legislation. For a time
different views were expressed on the question whether the
word ’'regul ation’ in Art. 19(2) to 19(6) i ncl udes
"prohibition” till the Court in Narendra Kumar v. Union of
India(l) answered it in the affirmative.

Shri  P. Govindan Nair, learned counsel for the
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appel | ant however contends that the word ’'regul ation’ should
not be conf used with t he expr essi on 'reasonabl e
restrictions’ occurring in Art. 19(2) to (6) of the
Constitution and therefore the view t-taken in Narendra
Kumar’'s case is not applicable. According to him the word
"regulation’” in cl. (d) of sub-. (2) of s. 3 of the Act does

not take in 'prohibition’. He seeks to draw a distinction
bet ween prohibition or prevention o-certain activities and
their regulation or governance. It is said that a power to

regul ate or govern would inply continued existence of that
which is to be regul ated or governed; and to be inconsistent
with absolute prohibition. He therefore subnmits that cl. 3
(IA) of the Oder was ultra vires because the State
CGovernment had only power under cl. (d) of sub-s, (2) of s.
3 of the Act to regul ate production, supply and distribution
of, and trade and commerce in, essential conmmodities |like
f oodst uffs by

(1) [1960] 2 SCR 361.
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gr ant of permts, i censes or ot herw se, in
contradi stinction to the A power of the Central Governnent
under sub-s. (1) of s..3 to regulate or prohibit such
production, supply and distribution of, and trade and
commerce in, essential commmopditi es.

Learned counsel for the appellant placed reliance on
the decision of the Allahabad H gh Court in Suraj Bhan's
case which proceeds Upon a decisionof this Court in State
of Mysore v. Sanjeeviah(l) holding that power to regulate
does not i ncl ude . power to ~prohibit or ' restrict. In
Sanj eevi ah’ s case, the question arose whether two provi sos
franed by the State Government under s. 37 of the Mysore
Forest Act, 1900 which enpowered the nmaking of ‘rules to
regulate the transit of forest produce which placed absol ute
prohi bi ti on agai nst transportation of forest produce between
sunset and sunrise and a qualified prohibition in certain
circunst ances, was beyond the rul e-naki ng power of the State
Governnent. The contention on behalf of the State was. that
the two provisos were regulatory and prohibitory- 1In
repelling the contention, the Court observed:

"The power which the State CGovernment may
exercise is the power to regulate transport of forest
produce, and not the power to prohibit or restrict
transport. Prima facie, a rule which totally prohibits
noverrent of forest produce during the period between
sunset and sunrise is prohibitory or restrictive of the
right to transport forest produce.”

These observations do not lay down any rule of
uni versal application

The word ’'regulation’ cannot have any rigid or
infl exi ble meaning as to exclude 'prohibition’'. The word
"regulate’ is difficult to define as having any . precise
nmeaning. It is a word of broad inport, having a @ broad
meani ng, and is very conprehensive in scope. There 'is a
diversity of opinion as to its neaning and its application
to a particular state of facts, sone Courts giving to the
terma sonewhat restricted, and others giving to it a
liberal, construction. The different shades of neaning are
brought out in Corpus Juris Secundum vol. 76 at p. 611

(1) [1967] 2 S.C R 361
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"Regul ate" is variously defined as nmeaning to
adjust; to adjust; order, or govern by rule, nethod, or
est abl i shed nbde; to adjust or control by rule, nethod,
or established node, or governing principles or |aws:
to govern to govern by rule; to govern by, or subject
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to, certain rules or restrictions; to govern or direct
according to rule; to control, govern, or direct by
rul e or regul ations.

"Regul ate" is also defined as meaning to
direct; to direct by rule or restriction; to direct or
manage according to certain standards, |aws, or rules;
torule; to conduct; to fix or establish; to restrain
to restrict.”

See al so: Webster’s Third New Internationa
Dictionary, vol. 11, p. 1913 and Shorter Oxford Dictionary,
Vol. Il, 3rd edn., p. 1784.

It has often been said that the power to regul ate does
not necessarily i nclude the power to prohibit, and
ordinarily the word 'regulate’ is not synonynmous with the
word 'prohibit’. This is true in a general sense and in the

sense that nere regulation is not the same as absolute
prohibition. At the sametinme, the power to regulate carries
with it~ full power over the thing subject to regul ation and
in absence of restrictive words, the power nust be regarded
as plenary ~over the entire subject It inplies the power to
rule, direct -and control,  and involves the adoption of a
rule or guiding principle to be followed, or the making of a
rule with respect to the subject to be regul ated. 'the power
toregulate inplies the power to check and nmay inply the
power to prohibit under certain circunstances, as where the
best or only efficacious regulation consists of suppression
It would therefore appear that the word 'regul ation’ cannot
have any inflexi bl e neaning as to exclude 'prohibition . |et
has different shades of neaning and nust take its col our
fromthe context in which it~ is used having regard to the
purpose and object of the legislation, ~and the Court nust
necessarily keep in viewthe mschief which the |egislature
seeks to renedy.

The question essentially is one of degree and it is
impossible to fix any definite point at which 'regulation’
ends and "prohibition’” begins. ‘W nmay illustrate how
different mnds have differently reacted as to the neaning
of the word 'regul ate’ depending on the context in which it
is used and the purpose and object of the Iegislation
1047
In Slattery v. Naylor,(l) the question arose before the
Judicial Committee of the Privy Council whether a bye-Iaw by
reason of its prohibition internment altogether in _a
particular cenetry, was ultra vires because the Minicipa
Council had only power of regulating internments whereas the
bye-law totally prohibited themin the cenmetry in question
and it was said by Lord Hobhouse, delivering the judgment of
the Privy Counci l

"Arule or bye-law cannot be held as ultra
vires nerely because it prohibits where enmpowered to
regul ate, as regulation often involved prohibition."

In contrast in Minicipal Corporation of the Gty of
Toronto v. Virgo,(2) where the question for decision was
whet her a section or a bye-law prohibiting hawkers from
plying their trade, was conpetently and validity nmade, Lord
Davey delivering the judgnent of the Privy Council while
| ayi ng down that a power to nake a bye law to 'regul ate’ and
"govern’ a trade does not authorize the prohibition of such
trade, and added:

"There is a marked distinction between the
prohi bition or prevention of a trade and the regul ation
or governance of it, and, indeed, a power to regulate’
and 'govern’ seens to inply the continued existence of
that which is to be regul ated or governed."

The predonmi nant object of the Act, as reflected in the
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preanble is to provide, in the interests of the genera
public, for the <control of the production, supply and
di stribution of, and trade and conmerce in, certain
essential commodities. It is a piece of socioecononic
| egislation enacted in the national interest to secure

control over the production, supply and distribution of, and
trade and conmerce in, essential commobdities. The various
Control Orders issued by the Central Government under sub-s
(1) of s. 3 of the Act or by the State Governnent under s 3
read with s. 5 have introduced a system of checks and
bal ances to achieve the object of the legislationi.e. to
ensure equitable distribution and availability of essentia
commodities at fair prices. Special public interest in an
industry e.g. that it is engaged in the production of a
conmodi ty,
(1) LR [1888] AC 446
(2) LR [1896] AC 88
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vitally essential to the conmunity, nmay justify the
regul ation of its production, supply and distribution and
its trade _and comerce, provided such regulation is not
arbitrary and has a rational nexus with the object sought to
be achi eved.
the power to regulate or prohibit the production
supply and distribution of, and trade and commerce in,
essential commobdities may be exercised in innunerable ways.
One of the ways in which such regul ation or control over the
production, supply ‘and distribution of, and trade and
commerce in, an essential commodity |ike foodstuffs may be
exercised by placing.a ban on “inter Slate or inter-State
nmovenent of foodstuffs to ensure that the excess stock of
foodstuffs held by a whol esal e deal er, conmi'ssi on agent or
retailer is not transported to places outside the State or
fromone district to another with a view to maximze the
procurenent of such foodstuffs ~from the growers 'in the
surplus areas for their equitable distribution at @fair
prices in the deficit areas. The placing of such ban on
export of foodstuffs across the State or fromone part of
the State to another with a viewto prevent ~outflow of
foodstuffs from a State which is a surplus State prevents
the spiral in prices of such foodstuffs by -artificial
creation of shortage by unscrupulous traders. But ~such
control can be exercised in a variety of ways otherw se than
by pl aci ng conpul sory |l evy on the producers, for exanple, by
fixing a controlled price for foodstuffs, by placing a'limt
on the stock of foodstuffs to be held by a whol esal e deal er
conmi ssion agent, or retailer, by prohibiting sales except
in certain specified manner, etc. These are  nothing but
regul atory mneasur es.

We find no lawful justification for giving a
restricted meaning to the word '"regulating’ in cl. (d) of
sub s. (2) of s. 3 of the Act as not to take in
prohibiting’. In State of Taml| Nadu v. MS Hi nd Stone and
Os.(’) Chinnappa Reddy, J. referred wth approval the
observations of Mathew, J. in GK Krishnan v. State  of
Tam | Nadu(2) laying down that the word 'regul ation’ has no
fixed connotation and that its neaning differs according to
the nature of that, thing to which it is applied. The
| ear ned Judge al so observed:

"I'n nodern statutes concerned as they are with
econom ¢ and social activities, ’'regulation nust, of
necessity,

(1) [1981] 2 SCC 205
(2) [1975] 2 SCR 715
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receive so wide an inter-pretation that in
certain situations, A it nust exclude conpetition to
the public sector fromthe private sector. Muxre so in a
wel fare State. 1t was pointed out by the Privy Counci
i n Conmonweal th of Australia v. Bank of New South wal es
[1949] 2 Al. ER 755 (PC)-and we agree with what was
stated therein-that the problem whether an enactnent
was regul atory or sonething nore or whet her a
restriction was direct or only renote or only
i ncidental involved, not so nmuch legal as political
soci al or econom c consideration and that it could not
be laid down that 1in no circunstances could the
exclusion of conpetition so as to create a nonopoly,
either in a State or Comonweal th agency, be
justified.”’

In Krishan Lal~ Praveen Kumar & Os- v. State of
Raj asthan & Ors., (I) Suraj Mal kailash Chand & ors. v. Union
of India & Ors.,(a) and Bi shanber Dayal Chandra Mhan & O's.
v. State ‘of UP. & Os.(3) the Court has held that a
restriction placed on novenent of wheat fromone State to
anot her and/on~ movement _of wheat from one district to
anot her under «cl. (d) ~of sub-s. (2) of s. 3 of the Act, to
be regul atory in character.

Surely when a part of the country is verging on
conditions of acute shortage or even famne, it is expected
of the governnment to procure foodstuffs from surplus areas
and transport the same for distribution-in deficit areas. [D
the State of Tamil. 'Nadu |like some other States, the two
things nost essential for the sustenance of human life are
rice and paddy. It is-anmply borne out fromthe nmaterial on
record that due to the failure of the southwest and north-
east nobnsoons in successive years, and the consequent poor
rainfall, there was a steep fall in production of paddy. In
the circumnstances, the State Government had no ' other
alternative not only to reinmpose compulsory levy on the
producers of paddy to the extent ~of 50% but also to
introduce a schene for a nonopoly purchase of paddy by the
CGovernment with a view to build up its buffer stock for
di stribution through the public distribution

(1) 11981] 4 SCC 550

(2) [1981] 4 SCC 554

(3) [1982] | SCR 137
1050
system throughout the State. |If one part of the State is
faced with a famne or even acute shortage of foodstuffs, it
is not unreasonable for the Governnent to acquire foodstuffs
fromthe surplus areas and distribute the same in areas
where they are nost needed. The source of power to issue an
order under «cl.. (d) of sub-s. (2) of s. 3 of the Act being
relatable tot he general powers of the Central Governnent
under sub-s. (1) of s. 3, there is no reason for us to give
a restricted neaning to the word 'regulating” in cl. (d) of
sub-s. (2) of s. 3 of the Act so as not to take in

prohi bi ti ng’
For the reasons aforesaid, the appeal nust fail
A P.J. Appeal dism ssed.
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