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The respondents in each of these cases were enpl oyees
of the appellant No.1l having joined the services of the
Jammu & Kashmir Governnment Transport which was later on
designated as the Governnment Transport. ~ Undertaking and
subsequently, the said Undertaking was converted into the
Road Transport Corporation (hereinafter referred to as "the
Corporation") in terms of Section3 of the Road Transport
Corporation Act (hereinafter referred to as "the Act") and
the enpl oyees of the Transport Undertaking are stated to
have been absorbed in the said Corporation though they were
treated to be on deputation with effect from 1.9.1976 in
terns of Section 45 of the Act. The State CGovernnent by an
order made on 27.3.1979 called upon the enployees in the
Undert aki ng who are now serving the Corporation to convey
their option regarding their services naking it clear that
t he permanent Governnent servants, quasi-CGovernnent servants
with 5 years or mnore such service as on the date of the
formation of the Corporation have the option to either
retain the pensionary benefits available to themunder the
Government Rules or to be governed by the Rul es of the Road
Transport Corporation insofar as it related to the benefits
consequent upon retirenent. In case they exercise the former
option, they would be entitled to receive that pension under
the Pension Rules as may be in force in the Governnent at
the time of their retirement from the Corporation. it was
further clarified on 29.3.1979 that such of the enpl oyees
who do not exercise the option as stipulated in the order
referred to just now, shall be deenmed to have opted for
service in the Road Transport Corporation and for retirenent
benefits the rules of the Road Transport Corporation would
be applicabl e.

The age of retirement was 55 vyears as provi ded under
the relevant rules either in the Government Civil Service or
the rules of the Corporation. Subsequently, the Governnent
amended the rules by a Notification nade on 25.1.1987
providing that an enployee in service on 1.1.1987 or
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appointed on or after that date shall retire on attaining
the age of 58 years. The J& Civil Service Regul ati ons were
amended by inserting a proviso in between tw existing
provisos below Article 124 (1) and in J& Wrk Charged
Enpl oyees Service Rules 1972 by providing a proviso bel ow
first paragraph of rule 10. The Corporation also wanted to
raise the age of retirement to 58 years and the Governnent
accorded sanction to the sanme by an order nade on 13th
Oct ober, 1987 in the followi ng terms: -

"8. Raising of the retirenent age

of the enployees of the J& State

Public Sector Undertakings to 58

years with prospective ef f ect

subject to the condition that al

these enmpl oyees shall be screened

on attaining the age of 55 vyears

and only those of ~them shall be

allowed to continue in ‘service

beyond 55 years as wll stand the

tests ~of physically fitness and

proficiency."

The respondents, however were ordered to have retired
with effect fromthe dates on which they attained the age of
55 years by various orders issued in the nonth of October
1987.

The respondents / filed wit petitions in the H gh Court
contending that they should not _have been retired on
attaining the age of 55 years inasmuch as 'in exercising
their option to continue in the service of the Corporation
they have opted for pensionary benefits under the Governnent
rules and not the rules prevalent in the ~Corporation
Alternatively it was contended that in any event Corporation
intended to apply the benefit arising out of the enhancenent
of the age of retirenent in respect of the CGovernnent
servants to such of the enployees in the Corporation who
were enpl oyees of the Government earlier and they having
been continued in service, they should be deenmed to have
continued in the service of the Corporation wuntil they
attained the age of 58 years.

The [ earned Single Judge of the high Court allowed the
wit petitions and quashed the relevant orders made by the
Corporation declaring the age of retirenent of each of the
enpl oyee as 55 years. The nmatter was carried in —appea
unsuccessfully the sane having been disnmissed in limne. It
is against these orders these appeals have been preferred
before this Court by special |eave.

It is wurged on behalf of the appellant that the view
taken by the Hi gh court in interpreting the Governnent order
that the age of retirenent is covered in the  expression
"pensi onary benefits" which are protected by the Rules of
the Government as nade applicable to the Corporation is
incorrect. It was also wurged on behalf of the appellants
that continuation of the respondents in the service of the
Corporation should not be treated as extending the age of
retirement and this position was made clear as per the
Circular issued on 11.3.1987 that the respondents were
treated to be serving the Corporation on the basis of re-
enpl oyment and not by extension of service until they
attained the age of 58 years and it was nade clear that the
respondents had superannuated on attaining the age of 55
years. The respondents fairly contended that the neaning
attributed to "pensionary benefits" would include age of
superannuation and, therefore, the view of the H gh Court
does not call for any interference.

The respondents submitted that the intention of the
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Corporation was clear to apply the relevant. Governnent
rules in respect of the erstwhile Governnment enployees
working in the Corporation and who had opted for
applicability of the Governnent rules for their pensionary
benefits, the Corporation having understood the relevant
CGovernment orders in that sense and respondents having
continued in the service, the sane should not be disturbed
by this Court in exercise of its power under Article 136 of
the Constitution of India. Reliance was also placed on the
decisions of this Court in B. Prabhakar Rao and O hers vs.
State of Andhra Pradesh and OQthers 1985 (Supp) SCC 432 and
Col l ector of Custonms and Central Excise and Another vs.
Oriental Tinmber Industries (1985) 3 SCC 85 hoth in regard
to the wavering stand of the Corporation at different stages
in not enunciating its clear cut policy and as to the nature
of the relief that should be granted in a nmatter of this
nat ur e.

W&~ have gi ven - our anxious consideration to the
pl eadi ngs ‘and -~ the contentions ~pul forth before us. W are
afraid that we cannot subscribe to the view expressed by the
Hi gh Court, while construing the —expression 'pensionary
benefits’. The said expression should be restricted to nmean
the amount of pension or other incidential benefits, but
should not includethe age of retirenment. The relevant
Governnent order pursuant to which the respondents becane
enpl oyees of the Corporation nakes it ~very clear that the
pensi onary benefits available to themunder the Governnent
rules could be applicable insofar as it related to the
benefits consequent upon their retirement.. Pensionary
benefit would arise only upon retirenent and not before. The
age of retirement is determined by a different, rule while
the pensionary benefit would arise on retirenent and the
expression ’'pensionary benefit’ would, therefore, not
determne the age of retirement at all. It is obvious from
the reasoning of the Hi gh Court that it was al so conscious
of this aspect as this was spelt out in saying that
pensi onary benefits would be conferred only after retirenent
fromservice in accordance with rules applicable in the
case. However, it felt that if the orders of the CGovernment
were applied in letter and spirit, then the age of
retirement would al so be covered by the —expression
" pensionary benefits’. Therefore, the view taken by the Hi gh
Court in this regard cannot be sustai ned.

W nay now deal with another aspect of the matter
rai sed on behal f  of the respondents, namel y, t hat
respondents have been continued in service even after
attaining the age of 55 years and were retired only on
attaining the age of 58 years. This contention cannot be
supported at all and becones untenable in view of the fact
that the Circular dated 11.3.1987 nmakes it very clear that
the period for which they had worked in the Corporation
should be treated as re-enploynent and raising the age of
retirement in the Corporation wll be effective only for
prospective period and such of those enployees who had
attained the age of superannuation during that period should
be deened to have superannuated on the date after attaining
the age of 55 years. It is true that while the question that
the age or retirement in the Corporation should be enhanced
to 58 years was under consideration of the Corporation after
the Government raised the age of retirenent from55 to 58
years. The Governnment accorded sanction to the Corporation
toraise the age of retirement only wth effect from
13.10.1987 and, therefore, such of the enployees as had
attained 55 years during the interregumwere treated only as
case or re-employment. Re-enploynent in such case should
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arise only when enpl oynment has ceased and such cessation in
the present case had arisen on attaining the age of 55
years. The regulations in the Corporation wuntil their
alteration on 13.10.1987 provide for the age of retirement
at 55 years and such rules were available in the GCivi
Service Rules of J& CGovernnent also. Therefore, the
respondents could not have continued in service on attaining
the age of 55 years and if they had continued in the service
of the Corporation, it nust be deenmed to be taken to be on
the basis of re-enployment. |In the circunstances of the
case, we do not think the nere fact that they had been
continued in service beyond the age of 55 years will not
tantanount to treating themas of regular service and having
retired until they attained the age of 58 years. In this
view of the matter, we do not find any nerit in this
contention advanced on behalf. of the respondents and it is
rej ected accordingly.

The decision in-B. Prabhakar Rao and Ot hers vs. State
of Andhra  Pradesh and Qhers 1985 (Supp) SCC 432 refers to
the case " of Andhra Pradesh Civil Servants whose age of
retirement _was originally 55 years. Thereafter it was
enhanced to 58 years, further reduced to 55 years and yet
again raised to 58 years. Wen the Governnent was wavering
as to the fixation  of age of retirenment to 55 and 58 years
and was not clear/ inits policy, certain observations were
nmade by this Court /in the aforesaid case but those are not
the circunstances ' obtaining in the present case. It is
clear that the age 'of retirenent ~in the present case had
been enhanced from55 to 58 years, but before the sane coul d
be given effect to, the respondents had attained the age of
55 years and therefore, they could not be given the benefit
of raising the age of superannuation retrospectively. hence
we do not think that the ratio of the said decision can have
any application to the facts arising in the present case.

The reliance placed on Collector of Customs and Centra
Exci se and Another vs. Oiental Tinber Industries (1985) 3
SCC 85 is to the fact of grant of nature of relief. In the
present case it is submtted that the respondents have al
been given the benefit of the orders of the H gh court and
that the respondents are small enployees who are not very
wel | -of f economically to repay the ampunts received by them
We do not think in this case at any rale we should accede to
this request because the Cor porati on was t hroughout
contesting against the position taken by the respondents.
Firstly, they made their position very clear in the
objections in the wit petition and when the matter was
deci ded agai nst them chal |l enged the same in ~appeal and
when unsuccessful, approached this Court for | appropriate
reliefs. During the pendency of these natters on the threat
of contenpt proceedings, the respondents have avail ed of the
benefits arising under the orders nade by the High Court.
Therefore, we do not think it proper to mould the relief as
applicable to respondents in any manner other than what is
natural and probable as arising in the case.

In the result, these appeals are allowed, the order nade by
the High court in the wit petitions as affirmed by the
T.P. A stands set aside. W direct the dism ssed of the wit

etitions. However, in the circunstances of the case, there
I

i
will be no order as to costs.




