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ACT:
Industrial Disputes Act 1947 s. 33(2)(b)--Scope and nature
of enquiry by the Tribunals on an application u/s 33(2)(b).

HEADNOTE:
The appel | ant, a worker -under Respondent No. 1 was occupyi ng
one of the jhuggies on the plot adjacent tothe, mll of

Respondent No. 1. On receipt of a report from the sentry,
Dharam Singh, that one Sheo Ram had ~started naking an
unaut hori sed construction on the said plot, Shyam Singh,
Assistant Security Oficer of Respondent No. 1 who was in-
char ge of prevention of encr oachnent and further
unaut hori sed construction, proceeded to the spot acconpani ed
by two nenbers of his staff to investigate into the nmatter.
On finding Sheo Singh )constructing a new jhuggi in front of
his existing jhuggi Shyam Singh. pleaded with the former and
asked himto desist fromconstructing the newjhuggi. Wile
he was so engaged the appell ant made his appearance al ong-
with 8 to 10 jhuggi dwellers, manhandl ed Shyam Si ngh, hurled
hi ghly provocative invectives at himand his conpani ons, and
bade themto quit on pain of dire consequences. Later, the
management of respondent 1 detailed two of its officers to

enquire into the aforesaid m sbehavi our towards and attenpt
to assault Shyam Singh who was discharging his officia

duties. The inquiry officers foundthat the acts committed

by the appellant were subversive of indiscipline and
constituted misconduct, as contenplated by the Standing
Order 27(1) as applicable to the appellant. Agreeing wth
the findings, the General Mnager of Respondent No. 1 passed
an order on My 2, 1968, dismssing the appellant from
service. Since, however, an industrial dispute was pending,
the General Manager directed the appellant to take his fina

dues together wth one nonth,s pay in lieu of notice and
made an application on the, same day to the Industria

Tribunal, Delhi, seeking its approval of the order of the
appellant’s dismssal, as required by s. 33(2)(b) of the
Act .

The Additional Industrial Tribunal, Delhi, refused by its
order dt. April 23, 1969 to accord its approval to the
appel l ant’ s dismissal on the grounds viz., that t he
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di sciplinary action taken against the appel | ant was
m sconcei ved; that since there was no rational connection
between the enploynment of the appellant and Shyam Singh in
regard to the affairs of the D.C.M Chenical Wrks, Standing
Order 27(1) was not attracted and that it was really a case
of civil dispute between the Conpany and j huggi dwellers who
were |ong being pressurised to surrender possession of the
area to the Conpany and the machinery of security staff of
D.CM was pressed into service for that purpose. Agai nst
the said orders, Respondent No. 1 noved the Hi gh Court under
Art. 226 of the Constitution. The High Court allowed the
petition holding that since. there was a clear finding of
the Inquiry Oficers about the existence of rational connec-
tion between the aforesaid incident and the duties of the
appel I ant and Shyam Si ngh and there was nothing in the order
of the Tribunal to showthat the Inquiry Oficers had
arrived at that finding without any evidence, it was not
open to the Tribunal to come to a different conclusion on
the facts or to hold that the present was a case of
victimsation and then to refuse its, approval. The High
Court quashed the order and directed the Additional Tribuna
to consider the aforesaid-application of Respondent No. 1 in
the light of its judgnent.

Di smi ssing the appeal by special |eave, the Court

HELD:

1. Though it is true that a private quarrel between an
enpl oyee and a stronger with whichthe enployer is not
concerned falls outside the categories of m sconduct, acts
whi ch are subversive of discipline anongst enpl oyees or

83

m sconduct or mi sbehaviour by an enpl oyee which-is  directed
agai nst another enployee of the concern mmy in certain
ci rcunst ances constitute nmisconduct so as to formthe basis
of an order of dismissal or discharge. [88D E

Tata G| Co. Ltd. v. Its Wrknmen [1964] 7 SCR 555 and Agnani
(WM) v. Badri Das & Ors. [1963] 1 LLJ 684 referred to.

2. The ext ent of jurisdiction exerci sabl e by an
appropriate authority under s. 33(2)(b) of the
Industrial Disputes Act is very lLimted. In _proceedi ngs
under s. 33(2)(b) the jurisdiction of the I ndustria
Tribunal is confined to the inquiry as to : (1) whether a

proper donestic enquiry in accordance wth the relevant
rul es/ Standing Orders and principles of natural justice has
been held; (2) whether a prima facie case for dismssa
based on | egal evidence adduced before the donmestic tribuna
is made out; (3) whether the enployer had come toa bona
fide conclusion that the enployee, was gquilty and the
dismssal did not ampbunt to unfair |abour practice and. was
not intended to victimse the enployee regard being had to
the position settled by the decision of this Court that
though generally speaking the award of punishnment for
m sconduct under the Standing Orders is a matter for the
management to decide and the tribunal is not required to
consider the propriety or adequacy of the punishnent  or
whether it is excessive or too severe yet an inference of
nala fides may in certain cases be drawn fromthe inmposition
of unduly harsh, severe, unconscionable or shocki ngly
di sproportionate punishrment; (4) whether the enployer has
paid or offered to pay wages for one nmonth to the enployee
and (5) whether the enployer has simultaneously or wthin
such. reasonably short tine as to formpart of the sane
transaction applied to the authority before which the main
industrial dispute is pending for approval of the action
taken by him If these conditions are satisfied the
Industrial Tribunal would grant the approval which would
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relate back to the date from which the enpl oyer had ordered
the dismssal. |If, however, the donmestic enquiry suffers
fromany defect or infirmty, the |abour authority will have
to find out on its own assessment of the evidence adduced
before it whether there was justification for dism ssal and
if it so finds it will grant approval of the order of
di sm ssal which would also relate back to the date when the
order was passed provided the enpl oyer had paid or offered
to pay wages for one nonth to the enployee and the enployer
had within the tinme indicated above, applied to t he
authority before which the main industrial dispute is
pendi ng for approval of the action taken by him [88E  90B-
g

Lord Krishna Textile MIls v. Its Wrknmen [1961] 3 SCR 204,
Kalyani (P.H) v. Air-France, Calcutta [1963] 1 LLJ 679,
Central Bank of India Ltd., New Delhi v. Shri Prakash Chand
Jain [1969] 1 SCR 735. Bengal Bhatdee Coal Co. v. Ran?
Probesh” Singh 119641 1 SCR 709; AIR 1964 SC 486, Titughur
Paper Mlls Co. Ltd. v. Ram Naresh Kumar [1961] LIJ 511
(SC), H'nd Construction & Engineering Co. Ltd. v. Their
Workmen [1965] 2 SC.R 83 : AR 1965 SC 917, W rknen of
Messrs Firestone Tyre & Rubber Conpany of India (P) Ltd. wv.
Managenment & O's. [1973] 3 SCR 587 : AIR 1973 SC 1227 and
Eastern Electric and Trading Co. v. Baldev Lal [1975] Lab IC
1435 (SC) appli ed.

In the instant case; (a) The requisite nexus was there and
the Industrial Tribunal unauthorisedly assumed the role of
an appellate authority and exceeded the well defined limts
of its jurisdiction in refusingto accord its ‘approval of
the action taken against the appellant by holding, not on
the basis of any |legal evidence but purely on the basis of
conjectures and surmises that the present was a case of
victimsation; and (b) No question of victimsation or
managenment havi ng a bias agai nst the appellant can arise on
the facts and circunstances of the case, once it is' held
that the findings of m sconduct alleged agai nst the  workmen
were properly arrived at and the domestic enquiry or in any
other way vitiated. [91 E-F]

3. Both the victimand the delinquent workman need not
necessarily be engaged in the performance of their officia
duties when the act which is the subject-matter of
m sconduct is said to have been committed. It is sufficient
if the victimand the delingquent workman are both enpl oyees
of the sane con corn and the m sconduct is directed against
the forner, while he is acting in the discharge of the
duties inmposed on himby virtue of his office. [91H, 92-A]
84

The Jurisdiction of the Industrial Tribunal being a limted
one and all the essential requisites O the proviso to s.
33(2)(b) of the Act being present in the instant case, the
Industrial Tribunal was not justified in wthholding its
approval . [92A- B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 351 of 1971
(Appeal by Special Leave fromthe Judgnent & Order the 19th
Novermber, 1970 of the Del hi High Court in CW No. 373 of
1969).

S. C. Agarwal a for the appellant.

Dr. Anand Prakash and M K. D. Nanboodri for Respondent No.
1

The Judgnent of the Court was delivered by

JASWANT SINGH, J. This appeal by special leave is directed
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agai nst the judgnent and order dated Novenber 19, 1970 of
the H gh Court of Delhi rendered in Civil Wit Petition No.
373 of 1969 setting aside the order dated April 23, 1969 of
the Additional |Industrial Tribunal, Del hi , rejecting
respondent No. 1's application under section 33(2), of the
Industrial Disputes Act, 1947 (hereinafter referred to as
"the Act’) seeking approval of its order of the appellant’s
di smissal from service passed during the pendency of an
i ndustrial dispute.
The facts and circunstances giving rise to this appeal are
Behind the premses situate on Najafgarh Road, Delhi of
respondent No. 1 which is a unit of the Delhi Coth and
General MIls Conpany Ltd. (hereinafter referred to as ’'the
Conpany’) there is a plot of land adneasuring 181 acres
owner ship whereof was transferred in favour of the Conpany
by the erstwhile Del hi Inprovement Trust (now constituted as
Del hi  Devel oprment ~Aut hority) vide sale deed dated My 20,
1964. The pl ot being adjacent to the prem ses of respondent
No. 1, the sane was being | ooked after by the managenent of
the respondent which al so constructed sone quarters thereon
for the use of its enployees. There are also sone jhuggies
(hutments) standing on-the land in which live 172 fanmilies
out of which 70 are of the enpl oyees of respondent No. 1 and
the rest are of sone outsiders. After taking over the watch
and ward of the plot, the managenent of respondent No. 1
post ed sone sentries to prevent encr oachnent and
unaut hori sed construction thereon. On the Company’s taking
up construction of ‘a boundary wall onthe aforesaid plot in
April or My, 1967, the appellant, who was the President
(Pradhan) of the Jhuggi Jhoupari Sudhar Sabha and a few
ot her jhuggi dwellers brought a suit, being suit No. 418 of
1967 in the court of the Sub-Judge, First Class, Delhi for
i njunction restraining the Conpany and respondent No. 1 from
constructing the boundary wall and fromevicting them from
the jhuggies. On the basis of the voluntary statenent  made
on behalf of the Conpany to the effect that it would not
evict the appellant and his co-plaintiffs except by a
85
due process of Ilaw, the Sub-Judge issued a tenporary
i njunction restraining the Conpany and respondent No. 1 from
evicting the appellant and his co-plaintiffs except by a due
process of law but refused their prayer—for injunction
restraining the Conpany and respondent No. 1 from building
the boundary wall. The Sub-Judge, however directed the
Conpany and respondent No. 1 to leave 10 feet wi de gate for
t he passage of the appellant and his co-plaintiffs.
Aggrieved by the rejection of their Player with regard to
i ssue of injunction regarding construction of the boundary
wall, the appellant and his co-plaintiffs preferred an
appeal to the Senior Sub-Judge, by his order dated February
28, 1968 observing:
"The dispute between the parties is only
regarding the construction of the boundary
wal | along the Najafgarh Drain. This boundary
wal |l is admittedly sought to be constructed by
the defendant-respondents in their own |and
and the plaintiffs appellants did not claim
any right of ownership in the site on which
the Jhuggis existed or on which the wall in
guestion is sought to be constructed. The
applicants had not <clainmed any right of
easenent or irrevocable |licence against the
construction of this wall and so, they do not
appear to have any right to conpel the defen-
dant s-respondents not to construct this wall
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The Ilearned counsel for the appellant has
contended before nme that their passage from
the j huggis towards the Najafgarh Drain would
be obstructed by the construction of this
wal | . The learned trial court, it appears,
ordered the defendant to | eave a Cate of about
100 width for the passage of the jhugg
dwellers, while, constructing the boundary
wall in question. The learned trial court
exercised the discretion keeping in view the
right of the defendants to construct the
boundary wall in their own |land as also the
conveni ence - of plaintiffs-appellants. There
is hardly any justification to interfere wth
the discretion exercised by the learned tria
court."
On the evening of March 2, 1968, Shyam Singh, Assistant
Security O ficer of respondent No. 1 received a report from
sentry Dharam Singh alleging that one Sheo Ram had started
nmaki ng an unaut hori sed construction on the aforesaid plot.
In the discharge of hisofficial ~duties of preventing,
encroachment and unaut hori sed construction on the inmmovable
property belonging to he Conpany, Shyam Singh proceeded to
the spot acconpanied by two nenbers  of his staff to
investigate info /'the matter. On reaching the spot and
finding Sheo Ram constructing a new jhuggi in front of his
exi sting jhuggi Shyam Si ngh pl eaded with the former and
asked himto desist fromconstructing the new jhuggi. Wile
he was so engaged, the appell ant who was al so an enpl oyee of
respondent No. 1 made his appearance al ongwith eight to ten
jhuggi dwellers and adopting a very aggressive attitude
intervened on behalf of Sheo Ram and questioned t he
aut hority of Shyam Singh, who was senior to him to nmake
86
inquiries in regard to the construction during the pendency
of the aforesaid Ilitigation. He  also nanhandl ed Shyam
Singh, hurled highly provocative invectives at himand his
conpani ons and bade them to quit on pain of dire
conseqguences. Unnerved by the threats held out by the
appel l ant, Shyam Singh left the place along wth his
Security personnel and hastened to make a report of the
incident to his inmediate superior which |ed to-the
suspensi on of the appellant and issue to himof a notice by
General Manager of respondent No. 1 calling upon himto show
cause as to why he should not be dism ssed for his aforesaid
m sbehavi our towards and attenpt to assault Shyam Singh who
was di scharging his official duties which were acts subver-
sive of discipline within the neaning of Standing Order
27(1) applicable to him The appellant submtted his
expl anati on denying the charges |evelled against him and
guestioning the authority of tile respondent to charge sheet
himin respect of an incident which was purely private. Not
satisfied wth the explanation tendered by the appellant,
the mnagenent of respondent No. 1 detailed two of its
officers to inquire into the aforesaid charges agai nst the
appellant. On conpletion of the inquiry in accordance wth
the Standing Oders, the Enquiry Oficers submitted a
unani mous report observing therein that it was not the
appel lant’s case that either Sheo Ramor any other person
was being evicted fromany of the jhuggies standing on the
area which was admttedly known as 'D.C.M Chemical Wrks
Jhuggi Area’, that it was clear that Dharam Singh, a nenber
of the watch and ward staff placed on duty to protect the
property Pt the Conpany had noticed Sheo Ram constructing
new walls in front of his jhuggi; that on reaching the spot
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on the evening of March 2, 1968, Shyam Singh saw the freshly
constructed walls of the height of :about 5 and sone
building material lying in front of Sheo Ranis jhuggi and
was accordingly justified in investigating into the matter;
that when Shyam Singh was telling Sheo Raemthat he should
not construct a new jhuggi or extend the jhuggi, the
appel l ant questioned the authority of Shyam Singh, and
abused and manhandled himand in so doing was guilty of
m sconduct within the meaning of Standing Order 27(1). It
would be profitable to refer to the concluding portion of
the report which reads thus :
"Shri Shyam Singh is a nmenber of the Security
St af f and  a responsible officer of the
Conpany. Shri Shyam Singh is an officer of
the Conpany and is senior to Shri Lalla Ram
In the discharge of official duties of
protecting the property of the Conpany and
preventing its msuse, if Shri Shyam Singh
wanted to investigate into the matter reported
to - himby Shri- Dharam Singh he was perfectly
within his rights: The action of Shri Lalla
Ramis certainly not justified in so far as he
i ntervened and obstructed Shri Shyam and ot her
security staff; and in the process Shri Lalla
Ram /questioned the authority of a superior
of ficer/security staff, ~called him and his
sepoys "GONDAS' caught hold of “himby his hand
and pushed him and threatened him Shri Lalla
Ram al so said that they were not afraid of the
uniformi.e. security staff, who are neant for
saf eguarding the property
87
of the conpany and enforcing the discipline.
Under the circunstances, we conclude that Shri
Lalla Ram committed the acts all eged. against
hi m nanel vy, obst ructing the assi st ant
security officer in'the discharge of /officia
duties, and threatening himand catching hold
of him by hand and thereby committed acts
subversive of discipline, a msconduct under
the Standing Oder No. 27(1). W find Shri
Lalla Ramguilty of the charge.
Agreeing with the findings of the Enquiry Oficers that the
aforesaid acts conmtted by the appellant were subversive of
di scipline and constituted m sconduct as ~contenplated by
Standi ng Order 27(1), the General Manager of respondent No.
1. passed an order on May 2, 1968, dism ssing the  appellant

fromservice. Since, however, an industrial dispute was
pendi ng, the General Manager directed the appellant to /take
his final dues together with one nonth’s pay in lieu of
notice and made an application on the sane day to the
I ndustrial Tribunal, Del hi seeking its approval of the

order of the appellant’s dism ssal as required by section 3
3 (2) (b) of the Act.

While holding that the Enquiry Officers were not biased
against the appellant; that there was no violation of the
principles of natural justice and that it could not be said
that the findings of the Enquiry Officers were not based
upon any evidence or that the sane were perverse, the
Additional Industrial Tribunal, Delhi refused by its order
dated April 23, 1969 to accord its approval to t he
appel lant’s dismissal on the grounds that the disciplinary
action taken against the appellant was nisconceived; that
since there was no rational connection bet ween t he
enpl oyment of the appellant and Shyam’'Singh in regard to
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the affairs of the DDC.M Chemical Wrks, Standing O der
27(1) was not attracted in the present case which was really
a case of civil dispute between the Conpany and jhugg
dwellers who were long being pressurized to surrender
possession of the area to the Conpany and the nmachi nery of
security staff of D.C M Chem cal Wrks was pressed into
service for that purpose.
Aggri eved by the aforesaid order of t he Addi ti ona
Industrial Tribunal,, respondent No. 1 noved the High Court
of Delhi under Article 226 of the Constitution. The High
Court allowed the petition holding that since there was a
clear finding by the Enquiry O ficers about the existence of
rational connection between the aforesaid incident and the
duties of the appellant herein and Shyam Si ngh and there was
nothing in the order-of the Tribunal to show that the
Enquiry Oficers had arrived at that finding w thout any
evidence, it was not open to the Tribunal to cone to a
different  conclusionon the facts or to hold that the
present was a case of victimsation and then to refuse its
approval . In this viewof the matter, the H gh Court
guashed the order of the Additional I'ndustrial Tribunal and
directed it to consider the aforesaid application of
respondent No. 1 in the light of its judgnent. Not
satisfied with thi's order, the appellant has come wup in
appeal to this court under Article 136 of the Constitution
88
Appearing for the appellant, M. S. C -Aggarwal has urged
that since the quarrel between- the  appellant and Shyam
Singh was purely private and the m sconduct attributed to
the appell ant had no rational connection wth his enmploynent
and that of Shyam Singh, the dismssal of the appellant
under Standing Order 27(1) was not valid and legal; that the
Addi tional Tribunal was well within its authority to ' refuse
to accord its approval to the action taken by the managenent
of respondent No. 1 in dismssing the appellant and that the
order under appeal which is erroneous cannot be sustained.
He has, in support of his contention referred us’/ to two
decisions of this Court in Tata Ol MIls Co. Ltd: v. |Its
Workmen(1) and Agnani (WM) v. Badri Das & Os. (2)
In Agnani’s case (supra), this Court held as under

"It is true that if a domestic enquiry is

properly held and the enpl oyer term nates the

services of his enployee, the i ndustri al
tribunal dealing wth industrial di sput es
ari sing out of such disnissal is not

aut horized to sit in-appeal over the findings
of the enquiry committee, or to examne the
propriety of the ultimte order of dismssa
passed by the enployer."

Though it is true that private. quarre
bet ween an enpl oyee and a stranger with which
the enployer is not concerned as in Agnani’s
case (supra) falls outside the categories of

m sconduct, it cannot be reasonably disputed
that acts which are subversive of discipline
anongst enpl oyees or m sconduct or

m sbehavi our by an enpl oyee which is directed
agai nst--anot her enployee of the concern nay
in certain circunmstances constitute m sconduct
so as to form the basis of an order of
dismisal or discharge. It <cannot also be
di sputed that the extent of jurisdiction
exerci sable by an approving authority under
section 3 3 (2) (b) of the Act is very linmted
as has been clearly and succinctly pointed out
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by this Court in a nunber of deci sions. In
Lord Krishna Textile MIls v. Its Wrknmen(3)
this Court after referring to its earlier
deci si ons and explaining the di stinction
between ’pernission’ and 'approval’ observed
as follows

"Ther ef ore, putting it negati vel y the
jurisdiction of the appropriate industria
authority in holding an enquiry under s. 33
(2) (b) cannot be wider and is, if at all
nmore limted, than that permtted under s.
33(1), and in exercising its powers under s.
33(2) the appropriate authority nust bear in
mnd the departure deliberately nade by the
Legi slature in separating the two classes of
cases falling under the two sub-sections, and
in providing for express permission in one
case and only approval in the other. It is
true “that it would be conpetent to the
authority 1in a proper case to refuse to give
approval, for section 33(5) expressly enpowers
the authority to pass such order in relation
to the application made before it under the
provi so to

(1) [1964] 7 S.C. R 555.

(2) [1963] 1 L.L.J. 684.

(3) [1961] 3 S.C. R 204.

89

S. 33(2)(b) as it may deem fit; it may
ei ther approve or refuse to approve; it can,
however, —inpose no conditions and pass no

conditional order. x xx In view of the
l[imted nature and extent ~of the enquiry
perm ssible wunder s. 33(2)(b) all that the
authority can do in dealing with an enpl oyer’s
application is to consider whether a prima
facie case for according approval is made out
by him or not. If before dismi'ssing an
enpl oyee the enployer has held  a pr oper
donestic enquiry and has proceeded to pass the
i mpugned order as a result of -the said
enquiry, all that the authority can do is to
enquire whether the conditions prescribed by
s. 33(2)(b) and the proviso are satisfied  or
not. Do the standing orders justify the order
of disnissal? Has an enquiry been held as
provided by the Standing Orders ? Have the
wages for the nonth been paid as required by
The proviso ?; and, has an application /been
nade as prescribed by the proviso ?"

In another case between Kalyani (P. - H) and
Air France, Calcutta(l), Wanchoo, J. '(as he
then was) speaking for a bench of five judges
of this Court said :

"if the enquiry is not defective, the |abour
court has only to see whether there was a
prima facie case for disnmissal, and whether
the enployer had come to the bona fide con-
clusion that the enployee was quilty of
m sconduct . Thereafter, on comng to the
conclusion that the enployer had bona fide

cone to the conclusion that the enployee wa

guilty, i.e. there was no wunfair [ abour
practice and no victimzation, the |abour
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court would grant the approval which would
relate back to the date fromwhich the em
pl oyer had ordered the dismn ssal. If the
enquiry is defective for any reason, the
| abour court would al so have to consider for
itself on the evidence adduced before it
whet her the dism ssal was justified. However,
on coming to the conclusion on its own
apprai sal of evidence adduced before it that
the dismissal was justified, its approval of
the order of dism ssal made by the enployer in
a defective enquiry would still relate back to
the date when the order was nade."
In Central Bank of India Ltd., New Delhi v.
Shri  Prakash Chand Jain(2), this Court laid
cl own :
"These decisions of this Court make it clear
that when an industrial tribunal is asked to
give “its approval to an order of dismssa
under s. 33 (2) (b) of the Act, it can dis-
regard the ~findings ~given by the Enquiry
Oficer only if the findings are perverse.
The test of perversity that. is indicated in
these  cases is that the findings may not be
supported by any |l egal evidence at all...... A
finding by a domestic tribunal |ike an Enquiry
O ficer can be held
(1) [1963]1 L.L.J. 679.
(2) [1969] 1 S.C/'R735.
-211SCI /.78
90
to be perverse in those cases also where the
finding arrived at by the donmestic tribunal is
one at which no reasonabl e person could have
arrived on the material before it."

The position that emerges fromthe above quoted deci sions of

this Court nay be stated thus : In proceedi ngs under section
33(2)(b) of the Act, the jurisdiction of the Jindustria
Tribunal is confined to the enquiry as to (i)  whether a

proper donestic enquiry in accordance with-the relevant
rul es/ Standi ng Orders and principles of natural justice has
been held; (ii) whether a prinma facie case for dismssa
based on | egal evidence adduced before the donmestic tribunal
is made out; (iii) whether the enployer had cone to a bona
fide conclusion that the enployee was ~guilty and the
di smissal did not anpbunt to unfair tabour practice and was
not intended to victimse the enployee regard being had to
the position settled by the decisions of this Court in
Bengal Bhatdee Coal Co, v. Ram Probesh Singh(1), Titaghur
Paper MIlls Co. Ltd. v. Ram Naresh Kumar ( 2), Hi nd
Construction & Engineering Co. Ltd. v. Their Wrkmen(3),
Workmen of Messrs Firestone Tyre & Rubber Conpany of | India
(P) Ltd. v. Managerment & Ors(4), and Eastern El ectric and
Trading Co. v. Baldev Lal (5) that though generally speaking
the award of punishnent for m sconduct under the Standing
Oders is a matter for the nmanagenment to decide and the
Tribunal is not required to consider the propriety or
adequacy of the punishment or whether it is excessive or too
severe yet an inference of mala fides may in certain cases
be drawn from the inposition of unduly harsh, severe,
unconsci onabl e or shockingly disproportionate punishnent;
(iv) whether the enployer has paid or offered to pay wages
for one nmonth to the enployee and (v) whether the enployer
has sinmultaneously or within such reasonably short tinme as
to form part of the ganme transaction applied to the
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authority before which the main industrial dispute is
pending for approval of the action taken by him |[If these
conditions are satisfied, the |Industrial Tribunal would
grant the approval which would relate back to the date from

which the enpl oyer had ordered the dismssal. |If however,
the donestic enquiry suffers fromany defect or infirmty,
the tabour authority wll have to find out on its own

assessnent of the evidence adduced before it whether there
was justification for dismssal and if it so finds it wll
grant approval of the order of dismissal which would also
relate back to the date when the order was passed provided
the enpl oyer had paid or offered to pay wages for one nonth
to the enployee and the enployer had wthin the tine
i ndi cated above applied to the authority before which the
main industrial dispute is pending for approval of the
action taken by him

(1) [21964] 1 S.C.4.709.

(2) [2961] L.L.J. 511

(3) [1965]2 S.C R 83.

(4) [1973] 3 S.C R 587.

(5) [1975] Lab. 1.C 1435 (S.C.)-.
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Let us now see whether the aforesaid requirements are
satisfied in the present case or not. As stated earlier
the Enquiry Oficers had, after a regular enquiry property
nmade according to the requirenments of the Standing Orders
and principles of natural justice, cone to a categoric and
bona fide conclusion that the appellant obstructed Shyam
Singh in the execution of his legitimte official duties (of
protecting the inmovable property of the Conpany and
preventing’ its inproper and unauthorised use) by abusing,
threatening and roughly handling himand thereby conmitted
m sconduct as contenplated by Standing Order 27(1). The
Industrial Tribunal had itself also clearly found that the
Enquiry O ficers were not biased against the appellant; that
the donmestic enquiry held against the appellant was not
violative of the principles of natural justice and 'that it
could not be said that the findings of Enquiry Oficers were
not based upon evidence or were perverse. The material on
record also disclosed that the enployer paid one nonth's
wages to the appellant and sinultaneously made an
application to the specified authority before which the main
i ndustrial dispute was pending for grant of approval of the
di smssal of the appellant. Further the m sconduct for
which the disciplinary action was taken against t he
appel  ant was undoubtedly directed agai nst Shyam Singh to
prevent him frominvestigating into a matter relating to
i movabl e property belonging to the Conpany which he. was
bound to protect in discharge of the duties which devolved
upon him as a security officer. In face of all the
aforesaid factors which nake out a strong prinma facie case
agai nst the appellant, it is difficult to understand how the
Addi tional Industrial Tribunal could legitimtely ignore the
bona fide findings of the Enquiry Officers which it had
itself endorsed by holding that there was no rational nexus
between the appellant’s msconduct and his enploynment and
that of Shyam Singh and withhold its approval of the action
taken by the managenent of respondent No. 1 On a carefu
consideration of the entire facts and circunstances of the
case, we are therefore clearly of the view that the
requisite nexus was there and the Industrial Tribuna
unaut hori sedly assuned the role of an appellate authority
and exceeded the well defined limts of its jurisdiction in
refusing to accord its approval of the action taken against
the appellant by holding not on the basis of any |ega
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evi dence but purely on the basis of conjectures and surmn ses
that the present was a case of victimsation. W would |ike
to call attention at this stage to the decisions of this
Court in Tata Engineering & Loconotive Co. Ltd. v. Prasad
(S.C.) & Anr. (1) and Handard Dawakhana Wakf v. Its Wirkmen &
Os.(2) and reiterate and re-enphasi ze that no question of
victimsation or nmanagenent having a bias against the
appellant can arise once it is held that the findings of
m sconduct al | eged agai nst the workman were properly arrived
at and the donestic enquiry was in no way vitiated. We
would also like to enmphasize that it is not necessary as
stressed by the | earned counsel for the appellant that both
the victimand the delinguent workman shoul d be engaged in
the performance of their official duties when the act which
is the subject

(1) [1969]2L.L.J.799:.

(2) [21962] 2 L.L.J. 772
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matter of 'm sconduct is said to have been commtted. It is
sufficient ~if the victim and the delinquent workman are
both enployees of the sane concern-and the msconduct is
directed against the forner while he is acting in the
di scharge of the duties inmposed on himby virtue of his
of fice. Thus the jurisdiction of the 1Industrial Tribuna

being a limted one, as stated above and all the essentia

requisites of the proviso to section 33(2)(b) of the Act
being present in the instant case the -Industrial Tribuna

was not, in our opinion, justified in wthholding its
approval and the Hgh Court was perfectly right in passing
the i npugned judgment and order

For the foregoing reasons, we find no nerit inthis appea

which is disnmissed but without any order as to costs.

W have disallowed costs to express our thought that
notw t hstandi ng the gravity of the mi sconduct the managenent
could.-be a little magnani nous while awardi ng punishnent.

The broad gui deline which persuaded us not to interfere was
the reluctance of this Court to denmplish a finding’' by the
Hi gh Court unless there was sonething seriously wong wth
it and our further view that unless there is a serious error
or infirmty, as we have indicated earlier, with the enquiry
or the order by the disciplinary authority, the Tribuna

should not interfere. We indicated to the managenent,

through its counsel, that this was preem nently a case for
desirability of +the dismssal being tenpered wth sone
solariumto the workman so as to soften the blow. But- there
are enpl oyers and enpl oyers and some have their own  reasons
and- difficulties and so nothing cane out of the suggestion.

W have left it at that and have indicated, by denial of
costs, what our attitude about the refusal of the managenent
is.

S.R

Appeal dism ssed
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