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ACT:

Indian Limtation Act (9 of 1908), s. 2(4) and Arts. 142 and
144- - Scope of.

HEADNOTE:

Onhe Mst. Raj Kaur was holding certain l.ands on
different tenures under the Raja of Faridkot. She had two
daught ers. She adopted the son of one of ‘themand put himin
possession of all the |lands. He transferred a part of the
lands to the second respondent who was son of the other
daughter of Raj Kaur. After Raj Kaur’'s dearth the Raja filed
suits for possession of the land, and in execution of the
decree he obtained in those suits, took possession of the
entire land, in October, 1938. He then transferred the I and,
but the transferee was dispossessed by the appellants .in
June 1950, in execution of a decree they obtained, in a suit
for preenption filed by them against the transferee. The
second respondent’s not her had died in 1938 and her sons the
first and second respondents, filed a suit for possessi on
of t he entire land in February 1950, as heirs of Raj
Kaur, but it was decreed only to the extent of their half
share, and the decree was affirmed by the Hi gh Court.

In the appeal to this Court it was contended that the
suit was governed either by Art. 142 or Art. 144 of the
Indian Limtation Act, 1908, and on either basis, was barred
by tine.

HELD: (i) Article 142 would not be attracted to the suit.

In order that the article may be attracted the plaintiff
nmust initially have been in possession of the property -and
shoul d have been di spossessed by the defendant or sone one
through whom the defendant clains or alternatively, the
plaintiff should have discontinued possession. It was no
one’s case that the first respondent was ever in possession
of the property. As regards the second respondent’s
possession at one tinme of a part of the property, it was by
reason of a transfer by the adopted son. The claim in the
i nstant case, however, was by succession, under a different
title altogether, and so it nust be held that t he
plaintiffs-respondents, as heirs of Raj Kaur, were never in
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possession of the | and. [65H]

(ii) Article 144 was applicable to the suit, but the
suit was not barred by tine.

Adverse possession against the respondents started in
Cct ober. 1938, when the Raja took possession of the land. To
t hat adverse possession could be added that of hi s
transferee and that of the appellants who had preenpted
the Ilands wunder the decree obtained by them against the
transferee. But, the sumtotal of the adverse possession of
all those persons at the date of the respondent’s suit would
be less than 12 years. The adverse possession of t he
adopted son could not be tacked on to the adverse possession
of the Raja and those who claimthrough him because, in a
suit to which Art 144 is attracted, the burden is on the
def endant to establish that he was in adverse possession for
12 years before the date of suit, and for conputation of
that period, he can avail hinmself of the adverse possession
of any person_or persons through whom he cl ai ns but not
the adverse possession of independent tres-
64
passers. The starting point of limtation in Art. 144 is the
dat e when t he possessi on of the defendant becones adverse to
the plaintiff. The -gist of the definition of the word
"defendant” in s. 2(4) of the Act is the existence of a
jural relationship between the different persons referred to
in the definition, and there can be no  jural relationship
bet ween two i ndependent trespassers. [66 F-H- 68C, 70B].
Ramayya v. Kotamma, (1921) |I.L.R 45 NMad. 370, expl ai ned.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: CGivil Appeal No. 431 of 1963.
Appeal fromthe judgnent and decree dated May 21, 1958 of
the Punjab Hi gh Court in Cwvil Regular Second Appeal No.
263-P of 1952.

Tarachand Brijnohanlal, for the appellants.

B.RL. Iyengar, S. K Mhta and K L. Mhta, for the
respondents.

The Judgnent of the Court was delivered by

Mudhol kar, J. The only question for consideration .in
this appeal by certificate fromthe H gh Court of Punjab is
whet her the suit for possession instituted by t he
respondents Lal Singh and Pratap Singh is wthin tine.
According to the appellants the suit is governed not by art.
141 of the Limitation Act, 1908 (9 of 1908) as held by the
Hi gh Court but either by art. 142 or by art. 144-and is on
that basis barred by time. Wile it is conceded on behal f of
the respondents that the suit is not governed by art. 141 it
is contended that it is governed by art. 144 and not by art.
142 and is wthin time. 1In order to appreciate t he
contentions it is necessary to set out the relevant | facts
whi ch are no | onger in dispute.

Mst. Raj Kaur was in possession of 851 kanals 18 nmarlas
of land situate in village Dhaipai in the forner State  of
Faridkot. CQut of this land 481 kanals 7 marlas was in her
possessi on as occupancy tenant, the landlord being the Raja
of Faridkot while the remaining |and was held by Snt. Raj
Kaur as Adna Malik, the Aala malik again being the said Raja
of Faridkot. In Samvat 1953 (A D.1896) Sm. Raj Kaur who had
two daughters Prem Kaur and Mahan Kaur, adopted the forner’s
son Bakshi Singh and put himin possession of the whole of
the land. Bakshi Singh transferred part of the land to
Pratap Singh, second son of Mahan Kaur, who is respondent
No. 2 in the appeal. Mahan Kaur had one nore son Lal Singh
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and he is respondent No. 1 in this appeal

In the year 1915 the Raja of Faridkot filed a suit
agai nst Bakshi Singh and Raj Kaur in the court of Sub-Judge,
Fari dkot for a declaration that the adopti on of Bakshi Singh
was invalid. This suit was decreed on February 9, 1916. Raj
Kaur di ed on August 14, 1930. On February 19, 1934 the Raja
filed two suits against Bakshi Singh and Pratap Singh for
possession of the aforenmentioned | ands, one pertaining to
the land of which Raj Kaur was occupancy tenant and the
other for that of the |land of which she was Adna nalik.
These suits were decreed on March 12, 1938 and in execution
of the decrees obtained in these suits the Raja
65
t ook possession of the entire land in October 1938. On Apri
7, 1948 he sold the entire land along with sone other |and
to one Kehar Singh for Rs. 84,357-5-0. Thereupon Gurbinder
Si ngh and Bal bi nder Si ngh. who are the appellants before us,
filed a suit for pre-enption of the |and agai nst Kehar Singh
and obtained a decree in their favour. In execution of
that decree they got possession of the land on June 22,
1950.

On Cctober 20, 1948 Mst. Prem Kaur instituted a suit for
possession of the entire |and on the ground that she was the
I egal heir of Raj Kaur agai nst Kehar Singh and the Raja of
Fari dkot. Later she inpl eaded the appellants as defendants
to that suit and /discharged the Raja of Faridkot. On
February 17, 1950, Lal Singh, respondent No. 1, filed a suit
for possession of 'the entire |and ~against the Raja of
Fari dkot and Kehar Singh. To that suit he joined Prem Kaur
and Pratap Singh as defendants. Later, however, Pratap Singh
was transposed as a plaintiff. Both the -suits wer e
consol idated and were tried together. The suit of Prem Kaur
was di smissed by the trial court but that of the respondents
was decreed to the extent of half share in the property.
Prem Kaur and the appellants preferred appeals before the
District Court but that court dismssed both the appeals. A
second appeal was taken by the appellants as well as by Prem
Kaur to the Hi gh Court and cross-objections were preferred
by the respondents. The Hi gh Court dism ssed these appeals
as well as the cross-objections.

In the absence of any appeal by Prem Kaur against the
decision of the H gh Court confirmng the dismssal of  her
suit we have only to consider the claimof the respondents
to half the property left by Raj Kaur. Their claim was
resi sted by the appellants on several grounds inthe courts
bel ow. Before us, however, only one ground is pressed and
that is, the suit is barred by limtation. As already
stated, according to the appellants, the suit is governed
either by art. 142 or by art. 144 of the Limtation Act' and
not by art. 141. M. lyengar for the respondents. does not
rely wupon art. 141 at all. He also contends that “art. 142
has no application and that the suit is governed by art. 144
only. M. Tarachand Brijmohanlal for the appellants also
relied on art. 144 in the alternative.

In order that art. 142 is attracted the plaintiff nust
initially have been in possession of the property and shoul d
have been di spossessed by the defendant or soneone through
whom the defendants claimor alternatively the plaintiff
should have discontinued possession. It is no one's case
that Lal Singh ever was in possession of the property. It is
true that Pratap Singh was in possession of part of the
property--which particular part we do not know-by reason of
a transfer thereof in his favour by Bakshi Singh. In the
present suit both Lal Singh and Pratap Singh assert their
claimto property by success on in accordance with the rules
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contained in the dastur ul amal whereas the possession of
Pratap Singh for sone

66

time was under a different title altogether. So far as the
present suit is concerned it rmust, therefore, be said that
the plaintiffs--respondents were never in possession as
heirs of Raj Kaur and consequently art. 142 would not be
attracted to their suit.

It is in these circunstances that we have to consider
whet her under art. 144 the suit is barred by tine. The
starting point of limtation set out in col. 3 of art. 144
is as follows:

"When t he possession of the defendant beconmes adverse
to the plaintiff".
To recapitul ate the events. Raj Kaur died on August 14, 1930
wher eupon under dastur-ul -anmal her daughters Prem Kaur and
Mahan Kaur became-entitled to the possession of the |[|and.
According to the appellants the daughters succeeding their
not her | took an absolute estate. Assuming that is so, what
woul d be the position? As already stated, Bakshi Singh and
Pratap Singh were in possession of the entire |and bel ongi ng
to Raj Kaur. Ignoring for thetine being their relationship
with Raj Kaur, what can be said is that they were adversely
in possession to the true owners, that is, Prem Kaur and
Mahan Kaur, daughters-of Raj Kaur as from August 14, 1930.
Bef ore, however, they could perfect their title against Prem
Kaur and Mahan Kaur the Raja instituted a suit for
possession, obtained a decree thereunder ‘and actually
entered into possession to the entire land in October, 1938.
Though the Raja obtained possession under a decree of the
court he was in the eye of law nothing but a trespasser in
so far as the heirs of Raj Kaur, her daughters Prem Kaur and
Mahan Kaur were concerned. Mahan Kaur had-in fact died on
July 13, 1938, i.e. before the Raja obtained possession
Therefore, it is nore accurate to say that the possession of
the Raja becane adverse to Prem Kaur and to the respondents
Lal Singh and Pratap Singh as from OCctober, 1938. Kehar
Si ngh who was a transferee fromthe Raja stood in the Raja’s
posi tion and got the benefit of the Raja’s adver se
possession. Similarly the appellants who had preenpted these
 ands under the decree obtained against Kehar ~Singh got
advant age not only of the Raja’ s adverse possession but al so
of Kehar Singh’s. The sumtotal of the adverse possession of
these three persons at the date of the respondent’s suit
woul d, however, be less than 12 vyears and SO t he
respondents’ suit could not be said to be barred by art. 144
if the starting point of limtation is taken to be some day
in October, 1938.

M. Tarachand Brijnohanlal, however, advanced an
interesting argunment to the effect that if persons entitled
to inmediate possession of |and are somehow kept- out of
possession may be by different trespassers for a period of
12 years or over, their suit will be barred by tinm. He
points out that as fromthe death of Raj Kaur her daughters,
t hrough one of whomthe respondents claim were kept out  of
possession by trespassers and that fromthe date of Raj
Kaur’'s death right up to the date of the respondents
67
suit, that is, for a period of nearly 20 years trespassers
were in possession of Mahan Kaur’s, and after her death, the
respondents share in the land, their suit rmust therefore be
regarded’ as barred by tinme. In other words the |earned
counsel wants to tack on the adverse possession of Baksh
Singh and Pratap Singh to the adverse possession of the Raja
and those who claim through him In support of t he
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contention reliance is placed by learned counsel on the
decision in Ranayya v. Kotamm(1l). In order to appreciate
what was decided in that case a brief resume of the facts of
that case is necessary. Mllabattudu, the Iast male hol der
of the properties to which the suit related, died in the
"year 1889 | eaving tw daughters Ramamma and CGovi ndanma. The
former died in 1914. The latter surrendered her estate to
her two sons. The plaintiff who was a transferee from the
sons of Govindamma instituted a suit for recovery of
possessi on of Mallabattudu’s property agai nst Punnayya, the
son of Ramamma to whom Mal | abattudu had nade an oral gift of
his properties two years before his death. Punnayya was
m nor at the date of gift and his eider brother Subbarayudu
was nmanagi ng the property on his behal f. Punnayya, however,

died in 1894 while still a minor and thereafter his brothers
Subbarayudu and two others were in possession of the
property. It would seemthat the other brothers died and

Subbarayudu was~ thelast surviving nmenber of Punnayya's
fam ly. Upon Subbarayudu’s death the properties were sold by
his daughters to the third defendant. The plaintiffs-
appel l ants_ suit failed on'the ground of limtation. It was
argued on his behalf in the second appeal before the High
Court that as the gift to Punnayya was oral it was invalid,
that consequently Punnayya was in possession as trespasser
that on Punnayya’s /death his heir would be his nother, that
as Subbarayudu continued in possessi on Subbar ayudu’ s
possession was also that of a trespasser, that as neither
Subbarayudu nor Punnayya conpl et ed possession for 12 vyears
they could not tack on one to the other and that the
plaintiff claimng through the nearest reversioner is not
barred. The contention for the respondents was  that there
was no break in possession so as to retest the properties in
the original owners, that Punnayya and Subbarayudu cannot be
treated as successive trespassers and that in any event the
real owner having been out of possession for over 12 \years
the suit was barred by limtation. The H gh Court follow ng
the deci si on of Mookerjee J. in NMdhendra Nat h V.
Shanmsunnessa(3) held that tinme begins to run against the | ast
full owner if he hinself was di spossessed and the operation
of the law of limitation would not :be-arrested by the fact
that on his death he was succeeded by his w dow, daughter or
not her, as the cause of action cannot be prolonged by the
nere transfer of title. It may be nentioned that as
Mal | abattudu had gi ven up possession to Punnayya -under - an
invalid gift art. 142 of the Limtation Act was clearly
attracted. The

(1) (1921) 1.L.R 45 Mad. 370.

(2) (1941) 21 C. L.J. 757, 164.

68

sons of Govi ndamma from whom t he appel | ant had purchased the
suit properties clainmed through Mall abattudu and since tine
began to run against himfrom 1887 when he discontinued
possession it did not cease to run by the nmere fact of his
death. In a suit to which that article applies the plaintiff
has to prove his possession within 12 years of his suit.
Therefore, so long as the total period of the plaintiff’'s
exclusion from possession is, at the date of the plaintiff’s
suit, for a period of 12 years or over, the fact that this
exclusion was by different trespassers will not help the
plaintiff provided there was a continuity in the period of
exclusion. That decision is not applicable to the facts of
the case before us. This is a suit to which art. 144 s
attracted and the burden is on the defendant to establish
that he was in adverse possession for 12 years before the
date of suit and for conputation of this period he can avai
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of the adverse possession of any person or persons through
whom he <claims --but not the adverse possession of

i ndependent trespassers.

In so far as the adverse possession of Bakshi Singh and
Pratap Singh is concerned it began upon the death of Raj
Kaur and not during her life time. That being so, art. 142
cannot possibly be attracted whereas the Madras decision
turns upon a case to which art. 142 applied. No doubt,
there, on behalf of the plaintiff appellant it was argued on
the authority of Agency Co. v. Short(’) that in cases of
successive trespassers linmtation ceases to run against the
| awful owner of the land after an intruder has relinquished
his possession; that on the death of Punnayya it nust be
taken that there was an interruption in the possession and
that there was an interval between Punnayya's death and
Subbarayudu’ s taking possession in his owm right however
mnute the interval may be and that except in the case of
succession or revolution all other cases would fall wthin
the principleenunciated in Agency Co’'s case(l). The | earned
Judges did not accept the contention but relying upon the
decision in Wllis v. Earl Howe(2) and a passage 'in Dart on
Vendors and Purchasers, Vol. 17th ed. p. 474 held that the
suit was barred by time. It may be pointed out that on
Punnayya’s death hi's nother would be the heir and that it
was established in that case that she was living with his
brot her Subbarayudu and his other brothers. Subbarayudu
woul d therefore, be a presunptive reversioner on the death
of his nother and there was evidence to show that she was a
consenting party to Subbaryudu s enjoying the properties
after Punnayya’s death. It is under these circunstances that
the Hi gh Court found it difficult to hold that there was a
fresh trespass by Subbarayudu after the death of Punnayya.
On the other hand, according to them there was a continuity
of possession because the person who continued to hold
possession was the presunptive heir of the deceased. From
the facts of the case it will be clear that what was tacked
on was not the possession of independent trespassers at all
In the case before us what

(1)[1888] 13 A.C. 793.
(2) [1893] 2 Ch. 545.
69

is being sought to be tacked on to the possession of the
Raja and those who claimthrough himis the possession of
Bakshi Singh and Pratap Singh. The Raja in his suit~ against
Bakshi Singh chall enged the right of Bakshi-Singh and Pratap
Si ngh to possession on the ground that t hey wer e
trespassers. As it has turned out, the possession of the
Raj a, though obtai ned under the decree of a civil court, was
in itself a trespass on the rights of the persons who  were
in law entitled to possession of property. Thus this 'is a
case of one trespasser trespassing agai nst anot her
trespasser. There is no connection between the two and,
therefore, in law their possession cannot be tacked ‘on to
one another. As pointed out by Varadachariar J., in
Raj agopal a Nai du v. Ranmasubranmani a Ayyar (1).

"Further the doctrine of independent
trespassers will come in only when the second
man trespasses upon the possession of the
first or the first nan abandons possession."

VWere it applies the principle laid down in Agency Co’s(1)
case-woul d apply and preclude the tacki ng of possession of
successive trespassers. The follow ng observations of Lord
Macnaghten in that case are pertinent and run thus:
"They are of opinion that if a person enters
upon the |and of another and hol ds possession
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for atine, and then, without having acquired
title under t he stat ut e, abandons
possessi on, the rightful owner, on t he
abandonnent, is in the sane position in al

respects as he was before the intrusion took
pl ace. There is no one against whom he can
bring an action. He cannot nake any entry upon
hinself. There is no positive enactnent, nor
is there any principle of | aw. whi ch
requires him to do any act. to issue any
notice or to perform,ny ’cerenony in order to
rehabilitate hinmself. No new departure is
necessary.  The possession of the intruder

i neffectual ' for the purpose or transferring
title, ceases upon its abandonnent to be
ef f ect ual for any purpose. It does not
| eave behind it any cl oud on the title of
the rightful owner, or any secret process at
work for the possible benefit intime to cone

of some casual i nterloper or lucky vagrant.
There is not, intheir Lord ships’ opinion,
any anal ogy between the case supposed and

the case of successive disabilities nentioned
in the statute. There the statute ’continues
to run” because there is a per son in
possessi on in whose favour it is running."
Thi s view has not been departed fromin any case. At any
rate none was brought to our notice where it has not been
foll owed. Apart fromthat what we are concerned with is the
| anguage used by the legislaturein the third colum of art.
144. The starting point of limtation there stated is the
dat e when the possessi on of
(1) A LR [1935] Mad. 449.
70

the defendant becones adverse to the plaintiff. The word

"defendant” is defined in s. 2(4) of the Limtation Act
t hus:
"' def endant’ includes any person fromor through whom a

def endant derives his liability to be used"

No doubt, this is an inclusive definition but the gist of it
is the existence of a jural relationship between  different
persons. There can be no jural relationship between two
i ndependent trespassers. Therefore, where a defendant in
possessi on of property is sued by a person who has title to
it but is out of possession what he has to showin defence
is that he or anyone through whomhe clainms has been in
possessi on f or nmore than the statutory peri od. An
i ndependent trespasser not being such a person the defendant
is not entitled to tack on the previ ous possession of /that
person to his own possession. |In our opinion, therefore, the
respondents’ suit is wthintime and has been rightly
decreed by the courts below. W disnmiss this appeal wth
costs.

Appeal dism ssed.
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