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CASE NO. :
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PETI TI ONER
State of Bihar & O's

RESPONDENT:
Antendra Kumar M shra

DATE OF JUDGVENT: 26/09/2006

BENCH
S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:
JUDGMENT

[Arising out of S.L:P. (Civil) No. 26370 of 2005]

S.B. SINHA,  J :

Leave granted.

The Bi har State Subordinate Service Selection Board issued an
adverti senent for appointnent of 225 posts of Live Stock Assistants in the
Ani mal Husbandry Department. Respondent herein pursuant to or in
furtherance of the said advertisenment applied therefor. He was declared
successful. On or about 21.12.1992, Respondent herein along w th other
successful candi dates had been reconmended by the Board. Appoi ntnent
letters were issued to 195 successful candi-dates, out of the 200 candi dates
recormended by the Conmisson. By a Meno. No. 323 dated 21.02.1992,
an appointnment letter was sent to Respondent asking himto join the post
within fifteen days. He failed to join. Al legedly, on 20.07.1994, he
requested Director, Departnent of ‘Ani mal Husbandry, 'to issue an
appointnent letter to him stating

"I came to know that the Departnent had
appoi nt ed maxi mum candi dates till date and the
appoi nt nent proceeding is going on for the remaining
advertised 225 posts. M Serial Number is nore above
in the recommended nerit list and junior persons to ne
have been appoi nted but | have not received any
appoi ntnent letter till date for nmy joining.. During the
period of enquiry, | have cone to know that the
appoi ntnent | etter of the sel ected candi dates have been
forwarded, whereas | have not received appoi nt nent
letter till now.

In the above facts and circunstances, |, therefore,
request you to kindly pass the appropriate order
i medi ately for giving ne appointnment letter."

No reply thereto was allegedly given. He did not take any steps in
regard thereto and only on 22.06.1995, he again requested the Director of
Ani mal Husbandry to issue himan appointment letter in order to enable him
to join the said post, stating

"Wth respect, it is to say with regard to earlier
application dispatched by me in the aforesaid subject
matter that in the Ilight of the subject matter,
advertisenent by the Bi har Public Service Comm ssion, |
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had recomrended for appoi ntnment.

It cones to know that the department had
appoi nt ed maxi mum candi dates but till date, | have not
received nmy appointment letter. | have been reni nding
to the Departnent for a very long period but | have not
recei ved any appointnent letter by the department till
date."

A notice on simlar terms was i ssued by himin the year 2000. As his
prayer was not acceded to, he filed a wit petition in the H gh Court of
Judi cature at Patna, which was marked as CMC No. 801 of 2001. The State
inits Counter Affidavit categorically raised a contention that the pane
remai ned valid only for-one year. It was contended that the purported
representati ons made by himin the years, 1994, 1995 and 2000 were not
avail able in the Departnent, stating

"That it is further started that in the nonth of
Decenber, 1999, the petitioner had submtted another
representationin this Departnent, the case of the
petitioner was referred to the Law Depart nment,

CGovernment of Bihar, for opinion and the opinion of the

| ear ned Advocate Ceneral ,” Bi har was al so sought and
tendered. 1In the l'ight of the opinion given by the Law
Depart nent/| earned Advocate Ceneral, the representation

of the petitioner was rejected vide Annexure-5 of the wit
application."”

The said wit petition was taken up for hearing in 2004. The Hi gh
Court all owed the sane, stating

"While hearing the matter on 29.6.2004 | had
verbally asked learned GP. 6 to find out as to whether
any post of Pashudhan Sahayak is vacant pursuant to
whi ch a suppl ementary counter affidavit has been filed.
In paragraph 56 of the affidavit it is stated that sone
posts of Pashudhan Sahayak are vacant in the office.
Since the petitioner was already selected for this post and
he coul d not report his joining due to sone unavoidable
circunstances, in ny opinion, his case should be
consi dered for the post of Pashudhan Sahayak which is
still vacant.

In the given facts and circunstances of the case,
therefore, the authorities concerned are directed to accept
the joining of the petitioner on the post of Pashudhan
Sahayak pursuant to his selection vide order as contained
in Annexure 2 within a period of four weeks fromthe
date of receipt/production of a copy of this order."

A Letters Patent Appeal preferred by Appellants was summarily
di sm ssed by an order dated 03.03.2005.

A notice was issued by this Court on 16.12.2005. Despite pendency
of the Special Leave Petition, Respondent was permitted to join his services
in July 2006 subject to the decision of this Court in this matter.

The post was advertised in the year 1987. The sel ection process was
conpleted in the year 1992. It may or nmay not be that Respondent herein

had actually received his appointnent letter. It was, however, expected that
he woul d make enquiries thereabout; particularly when on his own show ng
those who were below himin the selection |list had already been permitted to
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join. Admttedly, he cane to know thereabout in 1994. He allegedly filed a
representation and al t hough no reply thereto was given, he did not take any
step soon thereafter. He filed another representation only in 1995. He filed
the wit petition after a long period i.e. in 2001 when his purported
representation filed in the year 1999 was rejected.

In the aforenentioned situation, in our opinion, he did not have any

| egal right to be appointed. Life of a panel, it is well known, renmains valid
for a year. Once it |apses, unless an appropriate order is issued by the State,
no appoi ntnent can be made out of the said panel

In Madan Lal and Others v. State of Jammu & Kashmr and O hers
[ (1995) 3 SCC 486], this Court held

"\ 005It is easy to visualise that if requisitionis for 11
vacanci es and that results-in the initiation of recruitnment
process by way of advertisement; whether the

advertisenent nmentions filling up of 11 vacancies or not,
the prospective candi dates can easily find out fromthe

O fice of the Conm ssion that the requisition for the
proposed recruitnent is for filling up 11 vacancies. In
such a case a given candidate nmay not |ike to conpete for
di verse reasons but if requisition is for |arger nunber of
vacancies for which recruitment is initiated, he may |ike
to conpete. Consequently the actual appointnments to the
posts have to be confined to the posts for recruitnment to
whi ch requisition is sent by the Government. In such an
eventual ity, candidates in excess of 11 who are |lower in
the merit list of candidates can-only be treated as wait-
listed candidates in order of merit to fill only the 11
vacanci es for which recruitnent has been nade, in the
event of any hi gher candi date not being available to fil
the 11 vacancies, for any reason. Once the 11 vacancies
are filled by candi dates taken in order of nerit fromthe
select list that list will get exhausted, having served its
pur pose. "

In State of U P. and Gthers. v. Harish Chandra and Qthers [(1996) 9
SCC 309], this Court stated the lawin the following terms :

"Coming to the nerits of the matter, in view of the
Statutory Rules contained in Rule 26 of the Recruitnent

Rul es the conclusion is irresistible that a select |ist
prepared under the Recruitnent Rules has its life only for
one year fromthe date of the preparation of the list and it
expires thereafter\005"

Yet again in Surinder Singh and Gthers v. State of Punjab and
Anot her [(1997) 8 SCC 488], this Court stated the |awthus :
"Prem Si ngh case was decided on the facts of that

case and those facts do not hold good in the present case.
In the case of CGujarat State Dy. Executive Engi neers’

Assn. this Court has explained the scope and intent of ‘a
waiting list and howit is to operate in service
jurisprudence. It cannot be used as a perennial source of
recruitnment filling up the vacanci es not advertised. The
Court also did not approve the view of the H gh Court

that since vacancies had not been worked out properly,
therefore, the candidates fromthe waiting list were liable
to be appointed. Candidates in the waiting |ist have no
vested right to be appointed except to the linmted extent
that when a candi date sel ected agai nst the existing

vacancy does not join for some reason and the waiting

list is still operative.
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The deci sions noticed hereinbefore are authorities for the proposition

that even the waitlist nmust be acted upon having regard to the terns of the
advertisenment and in any event cannot remain operative beyond the

prescri bed peri od.

It may be true that the appointnment letter was sent by ordinary post;

but even in relation thereto a statutory presunption arises. It is also well
known that postal delay by itself nay not be a ground to take a synpathetic
Vi ew

In Maruti Udyod Ltd. v. RamLal and OQthers [(2005) 2 SCC 638], it

was observed

"Whil e construing a statute, "synmpathy" has no role

to play. This Court cannot interpret the provisions of the
sai d Act ignoring the binding decisions of the
Constitution Bench of this Court only by way of

sympat hy to the worknmen concer ned.

In A Urarani v. Registrar, Coop. Societies this
Court rejected a simlar contention upon noticing the
foll owi ng-judgments: (SCC pp. 131-32, paras 68-70)

"68. In a case of this nature this Court should not
even exercise its jurisdiction under Article 142 of the
Constitution of India on msplaced synpathy.

69. In Teri GCat Estates (P) Ltd. v. UT.,
Chandi garh18 it is stated: (SCC p. 144, paras 36-37)

'36. W have no doubt in our mnd that

synpat hy or sentinent by itself cannot be a ground
for passing an order in relation whereto the
appel l ants miserably fail to establish a | egal right.
It is further trite that despite an extraordi nary
constitutional jurisdiction contained in Article 142
of the Constitution of India, this Court ordinarily
woul d not pass an order which would be in
contravention of a statutory provision

37. As early as in 1911, Farewell, in
Latham v. Ri chard Johnson & Nephew
observed: (Al ER p. 123 E)

L. J.
Lt d.

"W nust be very careful not to allow our
synmpathy with the infant plaintiff to affect our
judgrment. Sentinent is a dangerous will o' the
wisp to take as a guide in the search for |ega
principles.™”

70. Yet again, recently in Ranmakrishna Kamat v. State
of Karnataka this Court rejected a simlar plea for
regul ari sati on of services stating: (SCC pp. 377-78, para
7)

"We repeatedly asked the | earned counsel for the
appel | ants on what basis or foundation in lawthe
appel l ants made their claimfor regularisation and
under what rules their recruitnment was nade so as to
govern their service conditions. They were not in a
position to answer except saying that the appellants
have been working for quite sonme time in various
schools started pursuant to resol utions passed by
Zila Parishads in view of the governnent orders and
that their cases need to be considered
synmpathetically. It is clear fromthe order of the

| earned Single Judge and | ooking to the very
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directions given, a very synpathetic view was taken
We do not find it either just or proper to show any
further sympathy in the given facts and

circunst ances of the case. Wile being synpathetic
to the persons who cone before the court the courts
cannot at the sanme time be unsynmpathetic to the

| arge nunber of eligible persons waiting for a | ong
time in a long queue seeking enploynent.’ "

In the facts and circunstances of this case, in our opinion, the H gh
Court should not have all owed Respondent herein to join his services only
on the basis of synpathy.

It is now also well settled that in absence of any |legal right, the Court
shoul d not issue a wit of or in the nature of nandanmus on the basis of

symnpat hy.

We, therefore, are of the opinion that the H gh Court comritted a

mani fest error in allowing the wit petition of Respondent. It is set aside
accordi ngl y- The appeal is-allowed. However, no recovery shall be nmade
for the period he has actually worked. No costs.




