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HEADNOTE:
%

The facts and issues involved-in all these appeals were
simlar.

Crimnal Appeals Nos. 644-45.87 and Crimnal | Appeals
Nos. 642-45-/87 were against the judgnent and order of the
H gh Court of Bonmbay, disnmissing the Crimnal Appeal filed
by masters of two trawl ers against. their conviction and
sentence and allowing the appeal filed by Commander S.D.
Bai jal against the acquittal of accused Nos. 3 and 4, i.e.
the Charterer Company and its Managing Director and -al so
rel easing the traw ers. The Hi gh Court convicted the accused
Nos. 3 and 4 for contravention of sub-section 6 of section 5
of the Maritinme Zones of India Act, 1981 (MZ. I. Act) read
with section 7 thereof and rule 16 of the Maritine Zones of
India Rules 1981, (MZ.l. Rules). The Hgh Court also
ordered confiscation of the two traw ers, vesting the sane
in favour of the Central Governnent under section 13 of the
MZ. 1. Act.

The t wo traw ers i nvol ved-f orei gn vessel s-were
chartered by the respondents Nos. 4 &5 herein for fishing
in Maritime Zone of India after obtaining permt  under
section 5 of the MZ 1. Act. The trawers along with three
other pairs of trawers were apprehended and seized by the
Coast Guard ship commanded by Commander S.D. Baijal for
fishing operations in the exclusive econonic zone of India,
in violation of the terms and conditions of the pernmit and
the letter of intent granted to that conpany by the
CGovernment of India under section 5(4) of the MZ. 1. Act and
inviolation of the MZ 1. Rules. They were prosecuted by
the Additional Chief Metropolitan Magi strate on t he
conplaint filed by Commander S.D. Baijal as authorised
of ficer under section 19 of the MZ. I. Act. The nasters of
the traw ers, respondents Nos. 2 and 3, were convicted and
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sentenced to pay fines and the other accused respondents
Nos. 4 and 5 were acquitted and the traw ers and the fishes
thereon were ordered to be released on paynent of the
detention
642
charges. O the other three pairs of foreign trawers
chartered by Indian Conpany for fishing in the Maritinme Zone
of India wunder the permt granted under the MZ.|. Act,
whi ch were seized and prosecuted, two pairs of trawlers with
fishes thereon were ordered to be confiscated while one pair
of these trawers were directed to be rel eased. The masters
of each pair of trawers were simlarly convicted and
sentenced to pay fine for wviolation of the provisions of the
said Act and the Rul es thereunder

The Masters of the pair of trawmers filed a crimna
appeal against their  conviction and sentence while the
conpl ai ni ng Commander S:D. Baijal filed a crimnal appea
agai nst-the acquittal of respondent Nos. 4 and 5 i.e. the
Managi ng Director of the conpany and the conpany and al so
agai nst .the release of the trawers in spite of conviction
of the masters under section 12(b) - of the MZ I. Act. The
Hi gh Court disposed of ~these appeals by a comon judgnent,
allowing the appeal of the masters in part and nodifying
their sentence and convicting. in the appeal filed by S. D
Baijal, the Managing Director and-the Conpany, accused
respondents Nos. 3 and 4 and sentencing themto pay fines,
and ordering the trawmers to be confiscated with fishes
thereon or the proceeds thereof in case of sale of the sane.
The High Court also held the nasters of the trawlers guilty
under Rule 8(1)(g) and convicted them under section 12(a)
i nstead of section 12(b) of the MZ.I. Act, but maintained
the sentence of penalty.

Crimnal Appeals Nos. 645-47;87 and Crinminal  Appeals
Nos. 65051 of 1987 arose out of a conmon judgment of the
High Court in two crimnal appeals, nodifying in part the
judgrment and order of the Additional Chief Metropolitan
Magi strate, whereby the Magi strate had convicted the nmasters

of the trawers, i.e. accused Nos. 1 and 2 for contravening
Rule 8(1)(g) read with Rule 16 and section 20(b) of the
MZ. 1. Act and sentenced themto pay fines, in default of

payment of fine, to suffer rigorous inprisonment. The
Magi strate also had made an order, confiscating the two
trawl ers alongwith the fishing gear, equipnents, stores,
cargo and fish and vesting the sane together wth the
proceeds of the sale of the fish, if any, - withthe Centra
CGovernment. The Magistrate had acquitted the accused Nos. 3
and 4 i.e. the Charterer Conpany and its Managing Director.
The crimnal appeal filed by Cdr. S.D. Baijal against the
order acquitting the accused Nos. 3 and 4 above said was
allowed by the High Court and they were convicted and
sentenced to pay fines etc. The order of confiscation of the
two traw ers was maintained. The crinminal appeal filed by
the masters of the trawlers was dismissed with the
nodi fication that the conviction

643
nmade under section 12(b) was altered to one under section
12(a) of the MZI. Act and the sentence of vigorous

i mprisonnent was nodified.

Crimnal Appeals Nos. 648-49.87 and Crimnal Appeals
Nos. 65253187 arose out of a common judgnment of the High
Court, dismssing the appeals of the nasters of the vessels
and allowi ng the appeals filed on behalf of the prosecution
Al these appeals were filed against the judgnent and order
of the Additional Chief Metropolitan Magistrate in the
Crimnal case wherein the Magistrate had convicted and
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sentenced the nasters of the trawlers with the inposition of
fines on accused Nos. 1 and 2 for contravening Rules 8(1)(Q)
and 16 of the MZ. |l. Rules and also of the offence under
section 5 of the Act and inposing penalty u/s. 12(b) of the
MZ. 1. Act. The Magistrate had acquitted the accused Nos. 3
and 4 i.e. the Charterer Company and its Managi ng Director
and directed the release of the trawers in favour of the
nmasters of the trawers. The crimnal appeal filed by the
masters of the vessels was dismissed by the High Court and
the conviction and sentence u/s 12(b) of the MZ I. Act was
altered to one under section 12(a) of the Act. The crimna
appeal filed on behalf of the prosecution was allowed and
the accused Nos. 3 and 4 i.e. the Charterer Conpany and its
Managi ng Director, were convicted and sentenced to pay fine.
The vessel and the fishing equipnment were confiscated and
directed to vest in favour of the Central Government.

Crim nal Appeal Nos. 654-55/87 and Crim nal Appeal No.
656 of ~ 1987 arose out of a common judgnent and order of the
High Court in the Crimnal Appeals filed by the Charterers
and the masters of the traw ers, respectively. These appeal s
were filed against the judgnment and order of the Additiona
Chief Metropolitan Magi stratein a crimnal case against the

masters of vessel .~ The Magi strate had convicted and
sentenced the accused Nos. 1 and 2, i.e. the masters of the
vessel to pay fines; in default to undergo rigorous

i mprisonnent, and had confiscated the trawl ers together with
fishing gear, equipnent, stores, cargo and fish therein. The
crimnal appeal of the nmasters of the trawers had been
di smissed with a nodification of the conviction and sentence
passed under section 12(c) of the MZ.1. Act was altered to
one u/s 12(a) of the Act and the crimmnal appeal of the
Charterers was dism ssed with a nodification of the
i mprisonnent awarded in default of paynment of fine inposed
on the appellant to sinple inprisonnent instead of rigorous
i mprisonnent. The order of confiscation of trawl ers passed
by the Magi strate was confirned.

Dismssing all the appeals, the Court,
644
N

HELD: The appellants contended that at the tinme of the
apprehension of the trawlers no fish had been found on board
and there was no evidence that fish on board was seized or
that what had happened to fish or who had put the fish in
the hold of the traw ers, and that, therefore, no
presunption under section 22 of the Act could be drawn that
the trawers were engaged in fishing wthin the exclusive
econom ¢ zone of India in contravention of the provision of
the Act and the Rules framed thereunder. Thi's| contention
could not be considered in appeal by special |eave as there
had been concurrent findings by the Chief Metropolitan
Magi strate and the High Court that there was fish on board.
[ 649F-H, 650A]

The main argunent on behalf of the appellants was
focussed on the vital question as to whether the words used
in section 13 of the MZ I. Act "shall also be liable to
confiscation" mandated that the foreign vessel used in the
comm ssion of the offence would be con fiscated as soon as
the masters were convicted under section 10 or 11 or 12 of
the Act, or it was the discretion of the Court to order
either release of the vessel or confiscation of the vesse
with the fish and the other equipnment, cargo and fishing
gear, considering the graveness of the offence. On an
exam nation of the objects and Reasons and the various
provisions of the Maritime Zones of |India (Regulation of
Fi shing by Foreign Vessels) Act, 1981, it was crystal clear




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 16

that the MZ. 1. Act had been enacted with the object of
preventing illegal poaching of fishes by foreign vessels,
including foreign vessels chartered by Indian citizens in
the exclusive econonic zone of India at a depth | ess than 40
fat homs, by providing deterrent punishment for contravention
of the provisions of the Act to protect Indian fishernen.
The objects and reasons were to be taken into consideration
in interpreting the provisions of the statute. In
interpreting a statute, the Court has to ascertain the wll
and policy of F. the legislature as discernible fromthe
object and schenme of the enactrment and the |anguage used
therein. Viewed in this context, it was apparent that the
said Act had been made with the sol e purpose of preventing
poaching of fishes by foreign vessels chartered by Indian
citizens within the exclusive economic zone of India as
specified in Rule 8(1)(g) of Mritine Zone of India Rules as
amended in 1982 as well as in breach of the provisions of
the said Act and the ternms and conditions of the permt
i ssued under section 5 of the said Act. [650E-G 651D; 654F]

Section 13 of the Act expressly says that besides the
convi ction and sentence of the nmasters of the vessels, and
charterers, the vessel is liable to be confiscated wth
fishes therein. The appellants’ contention was that the
words "shall also be liable to confiscation" used in section
13 of
645
the Act did not nean that it was mandatory to confiscate the
vessel as the masters of the vessel had been convicted and
sentenced to pay penalty under section 12 of the Act, and as
various puni shments had been provided for different types of
offences, it was left to the discretion of the court to
order confiscation of the vessel or to rel ease the vessel
[ 655A- C]

Section 13 in clear and uninbi guous terms says that on
the conviction of the master ‘and the charterer of an offence
under section 10 or 11 or 12, the vessel used in connection
with the offence together wth the fish on board such ship
or the sale proceeds of such fish, and stores, cargo shal
also be liable to confiscation. Viewed in the context, the
words "shall also be liable to be confiscation" do not |eave
any discretion to the Magistrate or the court to make no
order of confiscation of the vessel as soon as the masters
of the vessel were convicted u/s 10 or 11 or 12 of the Act-
The Legislative intent in making this provision was  to
provide deterrent punishment to prohibit ~fishing in the
excl usive economic zone of India by foreign vessels in
i nfringement of the Act and the rules framed thereunder and
the conditions of the permt or Ilicence. Viewed in this
context, section 13 mandates that on conviction of/  the
master and the charterer of an offence under section 12, not
only penalty of fine would be inposed, the vessel used in or
in connection wth the conmi ssion of such offence has to be
confiscated. It is not open to the court to consider the
graveness of the offence and other extenuating circunstances
and to nmmke no order for <confiscation of the offending
vessel concerned. Confiscation of the vessel 1is the
i medi ate statutory consequence of the finding that an
of fence either under section 10 or 11 or 12 has been proved
and the master of the vessel has been convicted. Section 13
is thus mandatory and it is not open to the court to refrain
frommaking an order, confiscating the offending vessel as
soon as the nmasters of the vessel are convicted of an
of fence under section 12 and awarded penalty. [660BF]

The judgnents and orders of the H gh Court were
affirmed. The vessel s had been detained in Bonbay Port after
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apprehendi ng them on July 26, 1984 and a huge anmount had to
be paid as port charges. Considering the facts and
circunstances of the case, the Port Authorities at Bonbay
m ght consider if an application was made by the parties for
exenption or partial exenption of the sane favourably in
vi ew of the order of confiscation of the trawl ers. [660G H
State of Madhya Pradesh v. Asad Bharat Finance Co.
Anr., [1966] Supp. SCR 473; Indo-China Steam Navi gation Co.
Ltd. v. Jasjit Singh, Addl. Collector of Customs & Os.,
[ 1964] 6 SCR 594;
646
Superi ntendent and Legal Renenbrancer of Legal Affairs to
the Govt. O West Bengal v. Abani Miity, [1979] 3 SCR 472;
K. P. Verghese v. The Incone-tax officer, Ernakulam and
another, [19821 | SCR 629 and F.N. Roy v. Collector of
Customs, Calcutta,[1957] SCR 1151, referred to.

JUDGVENT:

CRI M NAL -APPELLATE JURI SDI-CTION: Criminal Appeal Nos.
642- 656 of 1987.

From t he Judgnent and order dated 24.4.1987 of the High
Court of Bonbay in Crimnal Appeal Nos. 495, 496, 497, 660,
635, 636 and 637 of 1986.

A K Sen, A K /Goel, Ajit Pudussery and MD. Rijhwani
for the Appellants.

M K. Banerjee, 'Solicitor CGeneral, A K Ganguli, Henmant
Sharma, R P. Srivastave, C. Ranmesh and C.V. Subba Rao for
the Respondents

The Judgrment of the Court was delivered by

RAY, J. Cl. A Nos. 644-45187 and Crl. A Nos. 642-
43/ 87.

These appeal s by special | eave are agai nst the judgnent
and order dated 24th April, 1987 passed by the H gh Court of
Bonbay dism ssing crimnal appeal No. 636 of 1986 filed by
masters of two trawlers against their conviction and
sentence and allow ng appeal No. 496 of 1986 filed by
Conmander S.D. Baijal against the acquittal of accused Nos.
3and 4, i.e. the charterer conpany and its managing
Director and also releasing the trawlers. The High Court
convi cted the accused Nos. 3 and 4 for contravention of sub-
section 6 of section 5 of the Maritinme Zones of India Act,
1981 read with section 7 thereof and rule 16 of Maritinme
Zones of India Rules, 1982. The H gh Court also ordered
confiscation of the two trawers and to vest the sane in
favour of Central Governnment under section 13 of the
Maritime Zones of C, India Act

The trawm ers in questions which are foreign vessel are
chartered by respondent Nos. 4 and 5 of this appeal for the
purpose of fishing in Maritine Zone of India after “obtaining
permt under section 5 of Maritine Zones of India Act, in
short MZ. 1. Act. These tw trawers 11 along wth three
other pairs of trawl ers were apprehended and sei zed
647
by Coast Guard Ship Vikram commanded by Conmander S.D
Baijal for fishing operations in the-exclusive econonic zone
of India in violation of the terns and conditions of permt
and the letter of intent granted to that conpany by the
CGovernment of India under section 5(4) of MZ. 1. Act and in
violation of Maritine Zones of India Rules, in short MZ. |
Rul es, 1982 as anmended. They were prosecuted by Additiona
Chief Metropolitan Magistrate, 8th Court Ballard Estate,
Bonbay on the complaint of Commander S.D. Baijal filed as
aut horised officer wunder section 19 of the MZ I. Act. The
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masters of the two trawl ers, the respondent Nos. 2 and 3 of
this appeal were convicted and sentenced to pay a fine of
Rs. 60, 000 and Rs. 40,000 respectively and the other accused
respondents Nos. 4 and 5 were acquitted and the traw ers and
the fishes thereon were ordered to be rel eased on paynent of
the detention charges. O the other three pairs of foreign
trawl ers chartered by Indian conpany for fishing in the
Maritime Zone of India under permt granted under M Z.|. Act
whi ch were seized and prosecuted, two pairs of trawlers with
fishes thereon were ordered to be confiscated while one pair
of these trawers were directed to be rel eased. The masters
of each pair of tramer were simlarly convicted and
sentenced to pay fine for violation of provisions of the
said Act and the Rules franed thereunder

The masters of the pair of trawmers filed crimna
appeal No. 536 of 1986 against their conviction and sentence
while the conplaining Commander S.D. Baijal filed crimna
appeal /No. 496 of 1986 against  the order of acquittal of
respondent Nos. 4 and S i.e. the Managing Director of the
Conpany and- the Conpany and al so agai nst the rel ease of the
pair of trawlers in spite of conviction of the nasters under
section 12(b) of MZ 1.~ Act by the Magistrate. These two
appeal s were heard together and disposed of by a conmon
judgnent by the Hi gh Court, Bonbay whereby crimnal appea
No. 636 of 1986 was allowed in part by nodifying the
sentence of the masters of the trawers fromR 1. for one
year to S.I. for 9 nonths and fromR I. for 9 nonths to S.|I
for 6 nonths. In crinminal appeal No. 496 of 1986 the accused
respondent Nos. 3 and 4 i.e. the Managing Director and the
Conpany were convicted and sentenced to pay a fine of
Rs. 30, 000 each and the trawlers were ordered to be
confiscated with the fishes thereon or in case of sale of
the sane the proceeds thereof. The High Court also held the
masters of trawlers guilty under Rule 8(1)(q) and they were
convi cted under section 12(a) instead of section 12(b) of
the MZ. I. Act but maintained the sentence of penalty.

It is against this judgnent and order the instant
appeal s on special |eave have been filed.
648

Crl. A Nos. 646-47 of 87 and Crl. A Nos. 650-51 of
1987 arise out of a conmon judgment nade by the H gh Court
of Bonbay on April 24, 1987 nodifying in part the judgnment
and order nmade by the Additional Chief Metropolitan
Magi strate, 38th Court, Ballard Estate, Bonbay in Crinina
Case No. 28 of 1984 passed in Crimnal Appeal Nos. 497 and
637 of 1986. The Additional Chief Metropolitan Magistrate
convicted the nasters of the trawmers i.e. accused Nos. 1
and 2 for contravening Rule 8(1)(G read with Rule 16 and
Section 20(b) of MZ. 1. Act and sentenced themto pay a fine
of Rs.60,000 and Rs.40,000 respectively; in default of
paynment of fine to suffer RI. for 1 year and 9 nonths
respectively. The Magistrate al so nade an order confiscating
the trawers JIANN TAI No. 301 and JI ANN TAI No. 302 al ong
with the fishing gear, equipments, stores, cargo and fish
and directed that the sanme shall vest wth the Centra
CGovernment together wth the proceeds of the sale of fish,
if any, wunder order of the Court. The Magistrate however.
acquitted accused Nos. 3 and 4, i.e the Charterer Conpany
and its Mnaging Director. Cl. A No. 497 of 1986 filed by
Cdr. S.D. Baijal against the order acquitting accused Nos. 3
and 4, i.e. Charterer Conpany and its Managi ng Di rector was
allowed by the Hi gh Court of Bombay and t hey were convicted
and sentenced to pay a fine of Rs.30,000 each; in default to
suffer S.I. for 4 nonths. The order of confiscation of the
two trawmers was also maintained. Crl. A No. 637/86 filed
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by the masters of the trawers was dismssed with the
nodi fication that the conviction nade u/s 12(b) was altered
to 12(a) of MZ. 1. Act and the sentence of RI. for 1 year
and 9 nonths respectively in default payment of fine were
nodified as S.1. for h nonths and S nonths respectively.

Crl. A Nos. 648-49 87 and Crl. A Nos. 652-53 of 1987
arise out of a comon judgnent passed in Crimnal Appea
Nos. 495 and 634 of 1986 by the Hi gh Court of Bonbay on 24th

April, 1987 dismssing the appeals of the nasters of the
vessels and allowing the appeals filed on behalf of the
prosecution. Al these aforesaid appeals were fil ed agai nst

the judgnent and order passed by the Additional Chief
Metropolitan Magistrate in Crimnal Case No. 27 of 1984
wherein the Magistrate convicted and sentenced the nasters
of the trawmers with the inposition of fine of Rs.30,000 and
Rs. 40,000 on accused Nos. 1 and 2 respectively for
contravening Rule 8(1)(g) and ~Rule 16 of the MZ |I. Rules
and also of the offence u/s 5 of the Act and inposing
penalty u/s 12(b) of the MZ 1. Act. The Magistrate,
however, ‘acquitted the accused Nos. 3 and 4 i.e. the
Charterer Conpany and its NManaging Director and directed the
rel ease of the trawlers in favour of the nasters of these
trawl ers. The Crl. A No. 634 of 1986 filed by the

649

masters of the vessels was dismssed by the Hi gh Court of
Bonbay and the convinction and sentence u/s 12(b) of MZ. I
Act was altered to one u/s 12(a) of the said Act. Cl. A
No. 495 of 1986 filed on behalf of  the prosecution was
allowed and the accused Nos. 3~ and 4 i.e. the Charterer
Conpany as well as the Managing Director of the Conpany were
convicted and sentenced to pay a fine of Rs.30,000. The
vessel as well as the fishing equi prent were confiscated and
the same were directed to vest in favour of the Centra
Gover nment .

Crl. A Nos. 654-55 of 87 and Crl. A No. 666 of 1987
arise out of a comon judgnment and order passed by the Hi gh
Court of Bonbay in Crl. Appeal (Nos. 660 and 635 of 1986.
These crinmnal appeals were filed against the judgnent and
order passed in crinmnal case No. 26 of 1984 nade on 21st
May, 1986 by the Additional Chief Mtropolitan Mgistrate,
38th Court, Ballard Estate. The Magistrate convicted and
sentenced the accused Nos. 1 and 2 i.e. the masters of the
vessel to pay a fine of Rs. 60, 000 and Rs. 40, 000
respectively; in default to undergo RI1. for 1 year and 9
nont hs respectively. The Magistrate also nade an order
confiscating the trawl ers BWA Sheng No. 21 and HQA Sheng No.
22 together wth fishing gear, equipnment, stores, cargo and
fish therein. Crl. A No. 660/86 was filed by the
Charterers. Crl. A No. 635 of 1986 was filed by the masters
of the trawers. Ol. A No. 635 of 1986 was dismissed with
the nodification that conviction and sentence passed u/s
12(b) of the MZ. 1. Act was altered to one u/s 12(a) of the
said Act and Cl. A No. 660 of 1986 was dism ssed with the
nodi fication that the inprisonnent awarded in default  of
paynment of fine inmposed on the appellant was altered to S.I.
for 4 nonths instead of RI for 6 nonths The order of
confiscation of traw ers passed by the Mgistrate was al so
confirmed.

The facts and issues involved in all these appeals
being simlar we dispose of these appeals by a comon
j udgrent .

It has been first contended on behal f of the appellant
that at the tinme of apprehension of the trawers no fish was
found on board and the net was not wet. There was no
evidence that fish on board was seized nor there was any
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evi dence to show what had happened to fish or who put the
fishin the hold of the trawers. It has, therefore, been
submitted that no presunption under section 22 of the said
Act can be drawn that the traw ers were engaged in fishing
wi thin the exclusive econom c zone of India in contravention
of the provi sions of the Act and the Rules framed
thereunder. This contention cannot be considered in this
appeal under special |leave as there has been concurrent
findi ngs
650
by the Chief Metropolitan Magistrate as well as by the High
Court that there was fish on board which includes the hold
of the traw ers. The | earned single Judge observed:
“I am  however; unable to accept that for a mnor
omi ssion to make entry of finding of the fish or
the net inthe officers’ diary can by itself
negative the _evidence of actual finding of the
fish and the wet net on the deck and in my view
the Authority quoted will have no application to
the facts of this case."

The Hi gh ~Court further held on a consideration of the
evidence that the fishing trawers were fishing in a depth
within 40 fathons and the finding of the Magistrate on this
score is unassailable. There has been violation of anended
Rule 8(1)(q) of MZ .I. Rules. Condition 2(S) of the permt
provides that any condition could be inposed which would be
bi nding on the charterers, masters of “thetrawers. Rule
8(1)(q) requires the. trawmers to fish at a depth of nore
than 40 fathonms. This condition in the permt has been
viol ated. The masters_ and the charterers have been
accordingly convicted wunder section 12(a) by the H gh Court
as the violationis wth regard to the area of operation
specified in the permit and the penalty provided for the
sane is not exceeding Rs.5 |lakhs.” As the Magistrate has
exercised his discretion in sentencing the nasters to pay
| esser anpbunt as penalty the H gh Court did not consider it
proper to interfere with the sane.

The main argunent on behalf of the appellant was
focussed on the vital question as to whether the words used
in Section 13 of MZI. Act "shall —also be liable to
confiscation" mnmandate that the foreign vessel used .in
connection with the comm ssion of the offence as soon as the
masters have been convicted under section 10 or 11 or 12 of
the said Act, shall be confiscated or it is the discretion
of the Court to order either for release of the vessel or
for confiscation of the vessel together wth the fish and
ot her equi pment, cargo and fishing gear considering the
graveness of the offence. 1t has been strenuously urged
before us that the object of the MZ. l. Act is to prevent
poachi ng of fishes in the exclusive econom c zone of /I ndia
by foreign vessels without any |icence or pernmit as required
under the said Act. Section 10 provides that where a vesse
contravenes the provisions of Section 3. the owner or naster
of the vessel shall be punishable for inprisonnent for a
termnot exceeding 3 years or wth a fine not exceeding
Rs. 15 | akhs; where the contravention takes place in an area
within the exclusive econonic zone of India, the punishnent
of fine will not exceed

651
rupees ten lakhs. Simlarly for contravention of |icence the
puni shnment of fine will not exceed rupees ten | akhs whereas

in case of contravention of the provisions of the permt in
respect of the area of operation or nethod of fishing, the
puni shment of fine will not exceed rupees five [akhs and in
any other case the punishnent of fine will not exceed rupees
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fifty thousand. Referring to these provisions providing for
different kinds of penalty, it has been urged that the
confiscation of the vessel for contravention of the permt
is not warranted in as nuch as the punishrment provided for
such contravention wu/s 12 is much |less than the punishnent
provided for in respect of contravention of |icence as well
as contravention of Section 3 of the said Act It has,
therefore, been submitted that the provisions of Section 13
of the said Act are not mandatory but directory. This |eaves
option to the Court to use its discretion to pass an order
of confiscation of vessel in the facts and circunstances of
the case. The trawlers .in question were chartered by the
conpany and the conpany duly obtained permt under Section 5
of MZ. 1. Act, 1981 for fishing in econonic zones of I|ndia
at a depth of not less than 40 fathons. It has been
submitted that it is not possible to fish at the said depth
as depth varies from place to place and for such a mnor
i nfringenent the  penalty of confiscation of the vessel i.e.
the fishing trawl ers should not be awarded as the trawl ers
are fishing” in the maritinme zone of India under permt
granted by the Governnent of India‘in favour of the Indian
conpany which chartered those traw ers. Mreover, different
penalties are prescribed for different offences committed
under sections 10, 11 and 12 of MZ. 1. Act according to the
graveness of the offence. The penalty of confiscation of the
vessel under Section 13 if found to ‘be ‘inperative, the
provisions will be arbitrary. The words "shall also be
liable to confiscation" in Section 13 of the said Act have
to be interpreted as not mandatory in the context they have
been used but discretionary. It is left to the discretion of
the Court to award this sentence of confiscation . in case of
conmi ssion of grave offences |n support of this subm ssion
the decisions in State of Madhya Pradesh v. Azad ' Bharat
Fi nance Co. & Anr., [1966] (Supp,) SCR 473; I|ndo-China Steam
Navi gati on Co. Ltd. v. Jasjit Singh,~ Addl. Collector of
Customs & Os., [1964] 6 SCR 594 and Superintendent and
Legal Renenbrancer of Legal Affairs to the Govt. O West
Bengal v. Abani Mity, [1979] 3 SCR 472 have been cited at
the bar wherein sinmlar words "shall also be " liable to
confi scation" have been used.

It is convenient to ascertain the |egal position before
deciding the question raised. |In the Statement of objects
and Reasons of The Maritinme Zones of India (Regul ation of
Fi shing by Foreign Vessels) Act, 1981 it is stated:
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"There has been an increase in poaching activities
of foreign fishing vessels in our exclusive
econom ¢ zone. There have also been instances of
foreign fishing vessel s chartered by 1 ndi an
parties indulging in such activities. To prevent
such activities and to protect our fishernmen from
the hardship caused by poaching vessels, it is
necessary to regulate fishing activities by
foreign fishing vessel s and to provide for
deterrent puni shnent by way of heavy fines —and
confiscation of foreign fishing vessels engaged in
such activities.

Section 2(a) defines "exclusive econom c zone of India"
as nmeaning the exclusive zone of India in accordance with
the provisions of section 7 of the Territorial Waters,
Continental Shelf, Excl usi ve Econonic Zone and other
Maritime Zones Act, 1976.

According to Section 2(i) "owner" of vessel a includes
any associ ation of persons whether incorporated or not, by
whom t he vessel is owned or chartered,;
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Section 2(j) defines "permt" meaning a permt granted
or deened to have been granted under section 5.

Section 3 states that subject to the provisions of the
act, no foreign vessel shall, except under and in accordance
Wit h:

(a) a licence granted under section 4; or

(b) a permt granted under section 5, by the Centra

CGovernment, be wused for fishing within any nmaritine

zone of India.

Section 4 provides for procedure for making application
for licence by the owner of a foreign vessel for fishing
within any maritime zone of India and grant of |icence by
Central Governnent.

Section 5 prohibits fishing by Indian citizens using
foreign vessels withinany maritime zone of India wthout
obtaining permt and the procedure for grant of permt to
charterer has been-specified therein.

Sub-section (6) of Section 5 of the Act provides:
"A person holding a permit under this section
shal | ensure
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that every person enployed by himconplies, in the
course of such enploynment, with the provisions of
this Act ~or any rule or order made thereunder and
the condi'tions of such permt.

Section 10 says that for contravention of provisions of
Section 3, the owner of master of the vessel: B

(a) in case of  contravention of territorial waters of

India shall be punishable with inmprisonnent for a term

not exceeding three years or with fine not exceeding

rupees fifteen | akh or with both; and

(b) in a case where contravention takes place in any

area within the exclusive econonmic zone of India; shal

be puni shable with fine not exceeding rupees ten | akh

Section 11 prescribes punishment of fine not exceeding
rupees ten | akhs in case of contravention of |icence.

Section 12(a) prescribes (puni shnent of fine not
exceedi ng rupees five | akhs where the contravention rel ates
to the area of operation or method of fishing specified in
the permit and; section 12(b) in any other case with fine
not exceeding rupees fifty thousand.

Section 13 which is relevant for deciding these appeal s
is as under:

"Confiscation of vessels, etc.-(1) Were -any
person is convicted of an offence under section 10
or section 11 or section 12, the foreign vesse
used in or in connection with the conm ssion of
the said offence, together with its fishing gear
equi pment, stores and cargo and any fish on board
such ship or the proceeds of the sale of any fish
ordered to be sold under the second proviso to
clause (a) or subsection (4) of section 9 shal

also be liable to confiscation. (2) the foreign
vessel or ot her t hi ngs confi scated under
subsection (1) shal | vest in the Centra
Governrment. "

O her provisions of the said Act are not necessary for
our purpose and as such they are not stated herein

Thus, it is crystal clear that the MZ I. Act has been
enacted with
654
the object of preventing illegal poaching of fishes by
foreign vessels including foreign vessels chartered by
Indian parties by providing deterrent punishnment to protect
I ndi an fishernen. The objects and reasons of the Act are to
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be taken into consideration in interpreting the provisions
of the Statute and not the debates in Parlianment on the
Bill. This has been observed by this Court in K P. Varghese
v. The Income-tax officer, Ernakulam and another, [1982] 1
SCR 629 as under.
"Now it is true that the speeches made by the
Menbers of the Legislature on the floor of the

House when a Bill for enacting a statutory
provision is being debated are inadmssible for
the purpose of i nterpreting t he statutory
provi sion but the speech nade by the Mwver of the
Bill explaining the reason for the introduction of
the Bill <can certainly be referred to for the

purpose of ascertaining the m schief sought to be
renedied by the legislation and the object and
purpose for which the legislation is enacted. This
isin accord wth the recent trend in juristic
thought not ~only in western countries but also in
India that interpretation of a statute being an
exercise in t he ascert ai nnent of nmeani ng,
everything which~ is logically relevant should be
admi ssi bl e

It is pertinent to nention that in interpreting a
statute the Court has to ascertain the will and policy of
the legislature as discernible fromthe object and schene of
the enactnment and the | anguage used therein. Viewed in this
context it is apparent that the said Act has been nade with
the sol e purpose of preventing poaching of fishes by foreign
vessel s chartered by Indian citizens within the exclusive
econom c zone of India as specified in Rule 8(1)(q) of
Maritime Zone of India Rules as anmended in 1982 as well as
in breach of the provisions of the said Act and the terns
and conditions of permt issued under Section 5 of the said
act .

Section 8 under the heading "Prohibition of fishing in
Maritime zone of India by foreign vessels" expressly
prohibits foreign vessels from fishing in maritime zone of
I ndi a except wunder and in accordance with a licence or
permit granted by Central CGovernnent and breach of the same
has been rmade punishable under Section 10 of the said Act.
Simlarly violation of the terns and conditions of |icence
and pernmit granted under Sections 4 or 5 is punishable under
Sections 11 or 12 respectively of the said Act.
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Section 13 of the said Act expressly says that besides
conviction and sentence of the nasters of the vessels and
charterers, the vessel is little to be confiscated wth
fishes therein.

The contention on behalf of the appellants is that the

words "shall also be liable to confiscation" as® used in
Section 13 of the said Act do not nean that it is nandatory
to confiscate the vessel, i.e. the trawlers as the masters

of the vessel have been convicted and sentenced to pay
penal ty under section 12 of the Act. As various punishnents
have been provided for different types of offences, it is
left to the discretion of the court to order confiscation of
the vessel or to rel ease the vesse

In the case of Indo-China Steam Navigation Co. Ltd. v.
Jasjit Singh, Additional Collector of Custons & ors., [1964]
6 SCR 594 the foreign vessel ’'Eastern Saga’ arrived at
Calcutta from the Far East carrying a legitinate cargo. On
its arrival at the port the Custsons officers on search
found a hole in sailors’ accommpdation which was covered
with a piece of wood and over-painted. From the hole the
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Custons officers found out a large quantity of gold in bars
val ued at about Rs.23 |akhs. The Additional Collector of
Custom found that the vessel had clearly rendered itself
liable to confiscation under section 167(12A) of Sea Custons
Act, 1878 because it had infringed the provisions of Section
52A of the said Act. He al so confiscated the gold bars under
Section 167(8) read with Section 23A of the Forei gn Exchange
Regul ations Act. He also directed that ’'Eastern Saga’ be
confiscated u/s 167(12A) of the said Act and in lieu of
confiscation he gave the owners of the ship an opportunity
to pay a fine of Rs.25 lakhs within a period of 30 days of
the despatch of the order. This order was challenged in an

appeal under special leave before this Court. Section
167(12A) provides that if a vessel contravenes section 52A
it "shall be liable to confiscation". It was held:

"... The context seems to require that it is not
open to the Custonms ~to refuse to confiscate the
vessel~ on the ground that there are any
ext enuat i ng ci rcunst ances surroundi ng the
contravention of Section 52A in a given case and
that-it would be wunfair to inpose the penalty of
confiscation. Two penalties are prescribed, one is
the confiscation of the ship, and the other is a
fine against the master. 1In regard to the latter
penalty it is within the discretion of the Custons
Authority to decide what amount of penalty shoul d
be inposed; just as in the —case  of the first
penalty it is not open
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toit to say that it would not inpose the penalty
of confiscation against the of fending ship, so in
the case of the second penalty itis not open to
it to say that it wll _—not Jlevy any penalty
against the master .. It rmust be regarded as an
el ementary requirenent of clause 12A that as soon
as the offence referred to in colum | of the said
clause is proved, sone  penalty has to be inposed
and clause 12A indicates that two penalties have
to be inposed and not one there being discretion
inregard to the penalty inposable against the
master as regards the amount of the said penalty.
Therefore, we do not think it would be possible to
take the view that if there are extenuating
circunst ances attending the contravention of
Section 52A in a given case the Custons Authority
can refrain from confiscating the ~ vessel
Confiscation of the vessel is the imediate
statutory consequence of the finding that an
of fence under <clause 12A is established, just as
the inposition of sone penalty against the master
is another statutory consequence of “the sane
contravention."

Section 183 lays down that whenever an order of
confiscation is made the Adjudicating Authority has to give
the owner of the goods which includes the vessel, an
opportunity to pay fine in lieu of confiscation. Section 183
confers discretion on the Authority to determ ne what anount
of fine should be inposed.

Section 11 of the MP. Opium Act as amended where the
words "shall be liable to confiscation" occurred came up for
consi deration before this Court in the case of State of
Madhya Pradesh v. Azad Bharat Finance Co. Ltd . & Anr.
[1966] (Supp) SCR 473 a truck hired by one Harbhajan Singh
fromthe respondent conmpany was found on search to have
cont ai ned contraband opium Harbhajan Singh was tried for
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of fences u/s 9A and 9B of the opium Act (10 of 1979). The
Magi strate while acquitting himon the ground that he had no
know edge, ordered for confiscation of the truck as the word
"shall" occurring in Section 11 of the Act nake it nandatory
to confiscate. Sessions Judge on revision affirned the order
of the Magistrate. Hgh Court on revision held that the
words "shall be liable to confiscation" in section 11 did
not mean that it was nandatory to confiscate. It is the
discretion of the Court whether to make an order for
confiscation of the conveyance or not according to the facts
and circunstances of the case. This Court had observed that
provisions of Section 11 of the Madhya Bharat Act are
perm ssive and not obligatory. Three factors
657
were taken into consideration in construing Section 11
"First, it would be unjust to confiscate the truck of a
person if he has no know edge whatsoever that the truck was
being used for transporting the opium Secondly, it is a
penal statute-and it should if possible be construed in such
a way that-a person who has not conmitted or abetted any
of fence should not be visited with  a penalty. Thirdly, if
confiscation was obligatory under the section, the section
may have to be struck down as inmposing an unreasonable
restriction under Article 19 of the Constitution

Section 11 of 'the Madhya Bharat Act is not therefore to
be construed as obligatory and it is  for the court to
consider in each case whether the articles in which the
contraband opium is found or it being transported should be
confi scated or not having regardto all the circunstances of
the case.™

The wearlier decision of this Court has not been
referred to in this case. Mreover what appears to have
wei ghed with this court was that unless the owner of the
truck knew that hirer wused the truck in transporting
contraband opium it would ‘be “unjust to confiscate the
conveyance. In the instant case the owner of the vessel has
been defined in Section 2(i) of MZ. 1. Act as including any
associ ati on of persons, whether incorporated or not, by whom
the vessel is owned or chartered. The charterer conmpany and
its Managing Director, have been convicted for contravention
of Section S of the Act and Rule 8(1)(q) of the Rules framed
thereunder and penalty has been awarded. So the charterer
who is deened to be the owner of the trawl er was hel d guilty
of the offence of breach of terns of the permt.

In the case of Superintendent and Legal Renenbrancer of
Legal Affairs to the Govt. O Wst Bengal v. Abani Haity,
[1979] 3 SCR 472 the car belonging to Abani Haity was
searched and contraband ganja was found concealed in the car
owned by Abani Haity. The Magistrate passed order of
conviction and sentence against himbut he did not nake any
order for confiscation of the car used for transporting the
contraband article. This matter ultimtely canme up before
this Court in an appeal by special |eave. This Court held on
an interpretation of Section 63(1) of the Bengal Excise Act,
1909 that the words "shall be liable to confiscaticn" as
used in the context convey an absolute inperative to
confiscate the vehicle used for transport of the contraband
goods. It was further held that it is incunbent on the
Magi strate to pass, at the conclusion of the trial, in
addition to the conviction and sentence. an order of
confiscation of the car by which such offence
658
has been conmitted. The word "liable" occurring in nany
statutes, has been held as not conveying the sense of an
absolute obligation or penalty but nmerely inporting a
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possibility of attracting such obligation, or penalty even
where this word is used along wth the words "shall be".
Thus, where an American Revenue Statute declared that for
the commission of a certain act, a vessel "shall be |liable
to forfeiture”, it has held that "these words do not effect
a present absolute forfeiture but only give a right to have
the vessel forfeited under due process of law. Simlarly, it
has been held that in Section 302, |Indian Penal Code, the
phrase, "shall also be liable to fine" does not convey a
mandate but leave it to the discretion of the Court
convicting an accused of the offence of nurder to inpose or
not to inmpose fine in addition to the sentence of death or
transportation for life."

In the case of F.N. ~Roy v. Collector of Custons,
Calcutta, [1957] S.C. R 1151 the petitioner on the basis of a
notification dated Mrch 16, - 1953 issued by the Governnent
of India giving general pernission to all persons to inport
into India fromcertain countries any goods of any of the
description specified in the schedule annexed to the
notification had placed an order with a conpany in Japan for
supply of - certain goods called in the trade Zi p Chains. The
goods on arrival in CalcuttaPort could not be cleared from
the Port as a notice was issued by the Collector of Custons
for Appraisement stating that the petitioner did not possess
valid inmport |Ilicence for the goods and asked himto show
cause why the sane /should not be confiscated and action
taken against the petitioner u/s 167(8) of ‘the Sea Custons
Act. The petitioner subnmitted a witten answer stating that
the Zip Chains inmported by himwere chains of the kind free
i mport of which has been perm-tted and as such no licence to
i nport them was necessary. The petitioner was again asked by
the Custons authorities whether he  wanted a  persona
hearing. The petitioner did not reply to the sane. The
Col I ector of Customs made an order confiscated the goods and
imposing a penalty of Rs.1,000 on the petitioner. The
petitioner thereafter filed an appeal which was dismi ssed on
the ground that it was barred by limtation. The petitioner
thereafter nade an application for quashing the order of
confiscation of goods and inposing penalty on him This
application was disnissed. The petitioner thereafter filed
an application under Article 32 ~of the Constitution
challenging the validity of the order nade agai nst him~ The
order of confiscation was questioned on the ground that it
did not give the petitioner an option to pay a fine in lieu
of confiscation, as provided in Section 183 of the Sea
Custons Act. The Inports and Exports (Control) Act, 1947 by
Section 3(1) enmpowers the Central CGovernnent to make
provi sions for prohibiting,
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restricting or otherwise controlling, in all cases or in
specified classes of cases, the inport, export, -carriage
coastw se or shipnent as ships’ stores of goods 'of any
specified description. Sub-section (2) of that Section
provided that all goods to which any order under sub-section
(1) applies shall be deened to be goods of which the inport
or export has been prohibited or restricted under section 19
of the Sea Custons, 1878, and all the provisions of that Act
shal | have effect accordingly, except that section 183
thereof shall have effect as if for the word "shall" therein
the word "may" was substituted

It was held that the goods inported into India contrary

to the prohibition or restriction shall be liable to
confiscation and any person concerned in such inmportation
shall be liable to a penalty not exceeding three tines the

val ue of the goods or not exceeding one thousand rupees.
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Under Section 167(8) of the Sea Custons Act the provisions
of confiscation of goods illegally inported are mandatory.
The only question adjudicated before this Court was that as
no option was given to pay fine in lieu of confiscation u/s
183 of the Sea Custons Act, the order should be held bad. It
was held that in view of the substitution of the word ' may’
in place of "shall’ in Section 183 of the Sea Custons Act,
it has been left to the discretion of the Custons
Authorities to give or not to give the option to payfine. It
was held that it was obligatory on the part of the Custons
Authorities to make an order confiscating the goods
illegally inmported in violation of the provisions of the
Act .

The objects and reasons of the MZIl. Act are to
prevent illegal poaching of fishes by foreign vessels
chartered by Indian citizens in the exclusive econonic zone
of India at a depth less than 40 fathons by providing
det errent puni shment for contravention of the provisions of
the Act in order to protect and safeguard the interests of
I ndi a fishermen.

Chapter II° of the Act deals wth Regulation of fishing
by foreign vessels. The heading of Section 3 is "Prohibiting
of Fishing in Maritime Zones of India by Foreign Vessels".
Thus Section 3 prohibits the use of foreign vessels for
fishing within any maritinme zone of India w thout |icence or
permt granted by the Central Governnent and also in
accordance with the ternms nentioned in the licence or
permt. Section 5 under the caption '“Prohibition of Fishing
by Indian Ctizens’ wusing foreign vessels clearly enjoins in
sub-section 6 that a person holding permt shall ensure that
every person enployed by himconplies, in the course of such
enpl oyment with the provisions of the  act or any rule or
order made thereunder and the conditions of such permt.
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Rule 8(1) (q) inserted by MZ. 1 Rules as anended in 1982
expressely prohibits fishing by foreign vessel chartered by
Indian citizens in a depth less( than 40 fathons in any
excl usive econonic zone of India. Infringenment of this rule
as well as violation of the provisions of Section 5 of the
Act and the conditions of permt wll nmake the nasters of
the vessel as well as the conpany and the Managi ng Director
or Secretary of the Conpany chartering the vessel liable to
conviction and sentence of penalty expressly provided in
section 12 of the said Act. Section 13 also in clear and
unanbi guous terns says that on the conviction of the person
i.e. the nmaster and the charterer of an offence under
Sections 10 or 11 or 12 the vessel used in connection with
the of fence together with the fish on board such ship or the
sal e proceeds of the sale of such fish, stores, cargo shal
also be liable to confiscation. Viewed in the context the
words "shall also be liable to confiscation" do not |eave
any discretion to the Magistrate or the court to make no
order of confiscation of the vessel as soon as the masters
of the vessel are convicted u/s 10 or 11 or 12 of the said
Act. The Legislative intent in nmaking this provisionis to
provi de deterrent puni shnment to prohibit fishing in
exclusive economic zone of India by foreign vessel in
infringenent of the Act and the rules framed thereunder and
the conditions of permt or licence. Viewed in this context
Section 13 nandates that on conviction of the master and
charterer of an offence under Section 12 not only penalty of
fine shall be inposed but the vessel wused in or in
connection with the conmi ssion of such offence has to be
confiscated. It is not open to the Court to consider the
graveness of the offence and other extenuating circunstances
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and to nmmke no order for <confiscation of the offending
vessel concerned. Confiscation of the vessel is the

i medi ate statutory consequence of the finding that an
of fence either under Section 10 or 11 or 12 has been proved
and its master has been convicted. Section 13 is thus
mandatory and it is not open to the court as soon as the
masters of the vessel is convicted of an offence under
Section 12 and is awarded penalty to refrain from naking an
order confiscating the offending vessel

For the reasons aforesaid we disnmiss all these appeals
and affirm the judgnents and orders of the H gh Court. The
vessel s have been detained in Bonbay Port after apprehendi ng
themon July 26, 1984 and a huge anpbunt has to be paid as
port charges. Considering the facts and circunstances of the
case the Port Authorities at Bonbay mmy consider if an
application is nmade by the parties for exenption or partia
exenption of the sane favourably in view of the order of

confiscation of ~the trawl ers. There wl|l be no order for
costs.
S. L. Appeal s di sm ssed.
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